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AMERICAN    JURIST. 

NO.  XLUI. 
OCTOBER,    1839. 

AHT.  I^LAW  OP  CONTRACTS. 

No.  6.-0/  the  Cotuideraiion. 

An  oversight  in  our  last  number  is  readily  acknowledged. 
It  was  there  suggested  that  assumpsit  had  never  been  main- 
tained in  Westminster  Hall  for  misperformance  of  a  gratu- 
itous undertaking,  but  that  all  the  English  decisions  on  this 
point  were  made  in  actions  ex  delido.  It  is  found,  how- 
ever, that  in  1824,  the  exchequer  chamber  decided '  that  as- 

>  Whitebckd  v.  Oraethvn,  M'CleUnd  &,  Tonnge,  SOe ;  %  BiDg.  461 ;  10 
Hook,  1S3.  See  >1m>  Doonoan  *.  Jenkini,  3  Adolph.  &  EU'n,  356,  wben  « 
bailee  of  mooej  wu  held  liable,  in  ununpiit,  for  gron  Deglig«Dce  in  loeiiig 
it  Tbia  leeiiia  to  have  been  regarded  ai  a  case  of  miiperfomiance.  It  waa 
alao  aUted  in  oDr  lut  number,  that  perhapa  Whcfttlj  s.  Low  (Cm.  Jao.  668, 
Palmri,  2t31)  wu  the  odIj  caae  iit  wbick  tlw  action  (if  aarampait  bad  been 
anstained  for  non'peiformanee  of  the  terms  oft  giataitotu  bulment,  aa  anch. 
The  conit  of  eicbequer,  in  1836,  felt  "  pieaaed  b;  the  aathoiilj  of  Wheatif 
V.  Low  "  and  thought  "  it  adviaable  that  the  rolla  ahould  be  aearched  for  the 
paipoae  of  aacertaining  In  what  manner  the  conajderation  and  the  pramiae  ai» 
there  laid,"  A*  Ibe  case  was  eompTomiaed,  no  inch  ararch  waa  made.  2 
lienoD  A.  Welsbf,  143,  Shillibeer  v.  Gif  n.  It  i*  perhapa  worthy  of  notice 
that  C.  J.  Ley,  according  to  Palmei'a  fepoK  of  Wheatlj  v.  Low,  Hid  that  Ml 
gmthi  wu  the  plea  that  abonld  haTe  been  made  in  that  oase. 
VOL.    Xin. — NO.   ILIU.  1 
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sumpsit  was  maintaiaable  for  such  cause,  and  that  the  de- 
livery of  money  to  be  safely  invested  was  a  sufficient  con- 
sideration to  charge  the  receiver  as  for  a  breach  of  contract 
in  not  investing  it  safely.  The  counsel  for  the  defendant 
(the  present  lord  chief  justice  of  the  common  pleas)  assert- 
ed, in  his  argument,  that  all  the  preceding  decisions  were 
made  in  actions  on  the  case. 

EXSCUTBD  CONSIDESATION. 

There  is,  perhaps,  no  point  of  law,  which  intelligent  stu- 
dents more  iraiversally  regard  as  arbitrary  and  unreason- 
able, as  ihey  find  it  announced  in  the  books,  than  the  matter 
of  executed  consideration.  It  is  asserted,  as  if  it  were  ele- 
mentary doctrine,  that  if  the  consideration  be  wholly  exe- 
cuted and  past,  and  do  not  go  along  with  the  contract,  it 
will  not  support  a  jvomise,  unless  the  consideration  were 
executed  at  the  request  of  the  promisor :  AlUer,  of  a  con- 
sideration executed  in  part  only.'  The  reason  of  this  rule 
is  seldom  set  forth  with  the  proper  clearness.  The  sugges- 
tion in  a  note,  in  our  last  number,  as  to  the  positions  laid 
down  by  certain  writers  in  reference  to  pleading  and  the 
forms  of  action,  as  if  they  were  the  abstract  doctrines  of  the 
law,  is  specially  applicable  to  this  point.  And  in  the  outset 
it  may  be  well  to  say  that  the  doctrine  before  us  is  merely 
a  rule  of  pleading,  and  is  susceptible  of  an  exposition  which 
will  show  that  it  is  reasonable,  and  that  it  is  also  a  neces- 
sary part  of  the  system  of  enforcing  and  defending  the 
rights  of  parties  in  the  action  of  assumpsit 

In  the  case  of  Hunt  r.  Bate '  the  declaratitm  averred  that 
the  defendant  promised  to  save  the  plaintiff  harmless,  in 
consideration  that  he  had  become  ball  for  the  defendant's 

>  Dr.  &  stud,  lei ;  1  Rol.  Ab.  11 ;  B«c.  Ab.  Ammpiit,  D ;  7  Cow.  360 ;  1 
T>;Ior,63;lHeCor<l,615i]  Pow.  Con.  348, (Im^.j  lLil.Ab.S99;  1  Dane's 
Ab.  119 ;  4  Vera.  144 ;  1  Sel«.  N.  P.  48, 1st  ed. 

*  Djer,373,». 
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serranL  Judgment  waa  arrested.  So  where  the  declaration 
alleged  that  the  defeodant  promised  to  pay  the  plaintiff  five 
pounds,  in  consideration  that  the  plaintiff  had  dehvered  to 
him  twenty  sheep.*  So  of  a  promise  by  a  lessor  to  give  a  new 
lease,  in  consideration  that  the  lessee  had  incurred  expense 
in  defending  his  title  under  the  old  lease.*  So  of  a  promise 
to  loan  the  plaintiff  ten  pounds  upon  request,  in  considera- 
tion that  the  plaintiff  had  formerly  loaned  the  same  sum  to 
the  defendant.*  So  of  a  promise  to  repay  sixty  pounds,  in 
consideration  that  the  plaintiff  had  before  paid  that  sum  to 
the  defendant's  creditor  in  satisfaction  of  the  debt*  So  of 
promises  in  consideration  that  the  plaintiff  had  sold  and  de- 
livered goods,  lent  money,  &c.  to  the  defendant,  or  had  done 
work  for  him,  or  had  sold  and  conveyed  a  farm  to  him.* 
All  these  were  cases  within  the  first  part  of  the  rule  above 
mentioned — that  is,  cases  where  the  consideration  was 
wholly  executed  and  past,  and  not  at  the  request  of  the 
promisor. 

If,  however,  the  consideration  be  executed  at  the  pro- 
misor's request,  it  is  sufficient  to  support  a  promise.  This 
was  suggested  as  the  remedy  which  would  have  cured  the 
defect  in  the  case  of  Hunt  v.  Bate,  above  cited  from  Dyer, 
272,  a ;  and  in  the  next  page  of  that  book  an  anonymona 
case  is  reported,  in  which  a  promise  to  pay  £20  "in  con- 
sideration that  the  plaintiff,  at  the  special  instance  of  the 
defendant,  had  taken  to  wife  the  cousin  of  the  defendant," 
was  enforced  at  law,  "  although  the  marriage  was  executed 
and  past  before  the  undertaking  and  promise."   These  cases 

■  Cio.  Elix.  HZ,  Jeremy  c.  Oooehnun. 

■  Moore,  SSO,  Hoora  v.  WilUuni. 

*  Hoore,  643,  Dosset  o.  VoweU. 

«  Ctd.  On.  741,  Buker  e.  Hallfu. 

*  OUvenoD  v.  Wood,  3  Le*.  366 ;  Hs;ei  r.  Wimn,  3  Bunkrdirtci)  B.  R. 
141  >  8.  C.  3  Stn.  933;  7  Johns.  87,  Comilook  e.  Smith ;  6  Wend.  649,  Pukex 
s.  Ciuie  ;  1  Wend.  493,  Leland  •.  DooflMi ;  6.  P.  B«lcom  «.  Cngptt,  & 
Kek.  S96 ;  Stutbop'a  caie,  CUrL  6S. 
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were  Aauamiaed  io  10  Elis.  Sereoteen  years  aftemrda 
(37  EUz.)  the  question  arose  in  the  rery  case  of  becoming 
hail  for  a  third  person  at  the  defendant's  request,  and  vas 
decided  for  the  plaintiff'  "The  request"  said  Periam,  J. 
"  is  a  great  matter  in  the  case." '  Afterwards,  it  was  settled 
by  numerous  decisions,  that  in  all  other  cases,  where  the 
consideration  was  executed  and  past  at  the  time  of  the 
promise, — if  it  were  executed  (that  is,  if  the  service,  &c. 
were  rendered)  at  the  promisor's  request,  it  was  sufficient 
to  support  the  promise  and  maintain  the  action.* 

There  seems  not  to  he  much  of  good  sense  or  of  equity, 
in  the  abstract  doctrine  that  an  executed  consideratioD  will 
not  support  a  promise.  Wilmot,  J.*  says  "  many  of  the 
old  cases  are  strange  and  absurd  ;  so  also  are  some  of  the 
modern  ones,  particularly  that  of  Hayes  v.  Warren."  Ha 
also  says  that  the  doctrine  "  has  been  melting  down  into 
common  sense,  of  late  times."  The  case  of  Hayes  v. 
Warren  is  questioned  also  by  Mr.  Lawes.*  Rush,  presi' 
dent  of  the  court  of  common  pleas  in  PetinsylTaaia,  says, 
that  according  to  "  the  liberal  ideas  that  actuate  modem 
courts,"  though  the  service  has  been  rendered  prior  to  the 
promise,  yet  if  the  party  be  under  either  a  legal  or  moral 
obligation  to  pay,  the  promise  will  bind  him.*  It  will  be 
fonnd,  however,  upon  an  examination  of  the  history  of  the 
doctrine  in  question,  that  there  baa  been  no  jelaxation  ai  it; 
>  Godb.  3l,  Sjdenlum  A.  WatLagtoa'i  cite;  S.  C.  Cro.  Etii.  43;  >  Leon. 
9M. 

■  Oodb.SS.  . 

■  S^Ie,  460,  HudiM  «.  Prowd;  1  Brownl.  7,  Luopleig^  c.  Bnilhwaie; 
S.  C.  Moote,e66;  Hob.  105;  Cra.  Ju.  18,  Btwdeov.ThMa;  S.  C,  Telr.  40; 
Cro.  Cti.  406,  Towiuend  v.  Hunt  The  cMe  of  Suttill  v.  Jranj,  sited  in 
D7«,  273,  b.  n  marg.  cannot  be  leguded  h  hw ;  4ad  Iba  cme  is  Ow.  144, 
•nd  Cro.  Elii.  885,  (■  either  niunparUd  er  mi  mvagjj  decided.  Prabablj 
tbedeoieioa  wmu  Mom*  lepoRa  it  (IIin>m642),  ud  m  it  bM  bves  elMidT 
rited  ftom  btm. 

«  3  Bat.  1071,1673. 

■  LawM  PL  in  A««nnip.  435, 

•  2  Binn.  G9S,  OreeTM  •.  HcAllirtn. 
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tod  that  the  case  of  Hayes  v.  Warren  stands  on  precisely 
the  same  grounds  as  the  other  cases,  and  could  not  have 
been  decided  differently  without  violating  long  established 
principles.'  "  Modem  courts  "  would  allow  the  plaintiff  in 
such  a  case,  to  amend  his  declaration.  Further  than  this, 
their  "  liberal  ideas  "  would  not  extend.* 

It  is  one  of  the  elementary  principles  of  pleading,  in  the 
action  of  assumpsit,  that  the  declaration  must  state  a  valid 
consideration  for  the  promise  which  the  plaintiff  seeks  to 
enforce. 

In  most  of  the  cases  that  have  been  cited,  the  plaintiff 
failed  by  reason  of  his  bad  pleading.  His  real  case  was 
meritorious  end  legal,  but  the  cause  stated  in  bis  declaration 
was  without  consideration.  In  Hunt  v.  Bate,  there  was  in 
fact  DO  consideration  which  the  law  regards.  The  plaintiff's 
becoming  bail  was  a  transaction  inter  aHos,  neither  beneficial 
to  the  defendant  nor  inconvenient  to  the  plaintiff,  altAein- 
attmoe  of  the  defendant.  According  to  a  rule,  noticed  in  oisr 
founh  number,  there  was,  thwefore,  nothing  to  support  the 
promise.     Indeed,  the  ooiul,  that  decided  the  case,  say 

>  Tliii  WIS  an  action  for  work  and  Uboi  done  by  the  plaintiff  for  tbn  de- 
feiMUnt,  in  ciauidenlian  wk^vof  the  plaintiff  pronua»d  to  paj — Ihare  being 
M  a*«naent  that  tlra  work  ww  done  at  tba  pluntiS'i  reqoML  Tka  ds&nd- 
ant  waa  defaslled,  and  jad^rment  wti  aireated,  on  liti  motion. 

*  "  It  ii  Karcelj  pouible  to  make  anj  aecoiidaiy  rule  of  Uw,  but  it  shall 
lUl  in  come  particuIaT  case ;  whence  ipringelh  this  often-iued  anertion-^ 
aa>  at  rtgult  fim  fiOtt.  And  thcieffan  the  tndainen  and  interpivlcn  of 
kv  mpvct  ntbtr  UMwe  tliinp  which  nay  oAcn  happen,  and  net  tTciT  pa< 
tioulai  oiicamatutce.  Sot  the  which,  though  the?  would,  they  ihould  DM  b« 
able,  by  any  poeitive  law,  to  make  proTiiion." — "  Wherefore,  aa  all  men  en< 
dned  with  the  right  nse  of  reaaon,  and  ooilTeraant  in  the  knowledge  of  anjr 
law,  anul  of  neccoa^  eooIHa,  every  law  doth  itand  upoN  pennancnl  rule*, 
u  of  iMQ  i¥it  to  be  bent  or  bn^en  upon  Ihia  or  that  oooaaion,  et  to  be  in- 
fiinge4  upon  thii  or  Owt  oecorrenee  ;  for  el»a  itwra  need  no  court  ri'Uw,  bat 
all  should  be  one  with  the  conrt  of  conscience,  and  have  their  proceeding* 
ftamed  according  to  the  ai'bitnLi7  Maont  of  the  jodg*."  Do4diid|«'a  EBg- 
IkhLMTCr.A.  D.  1631. 
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"  there  is  tut  considerBtion  wherefore  the  defendant  should 
be  chained  for  the  debt  of  his  servant,  for  he  did  never 
make  request,"  &c.  The 'case  was  decided,  not  on  the 
ground  of  an  executed  consideration,  but  of  no  consider- 
ation. 

The  other  cases  that  have  heen  cited  rest,  to  truth,  on  the 
same  ground.  Some  of  the  earliest  of  them  were  decided 
on  the  authority  of  Hunt  v.  Bate,  and  on  the  notion,  not  at 
all  explained,  of  an  executed  consideration.  But  if  such 
consideration  were  bad  in  itself,  how  could  it  be  made  good 
hy  a  previous  request  ? 

Cases  mentioned  in  our  last  number  have  settled  the  doc- 
trine that  a  voluntary  courtesy,  or  mere  gratuitous  service, 
is  not  a  consideration  that  will  support  an  implied  promise. 
The  law  is  the  same,  in  many  instances  at  least,  in  case  of 
an  express  promise.' 

The  true  and  the  only  satisfactory  reason  for  regarding 
as  void  a  promise  on  an  executed  consideration,  when  there 
was  DO  previous  request,  is  this — that  it  does  not  appear 
that  there  was  any  legal  consideration  for  such  promise. 
The  consideration  may  have  been  a  gratuitous  service  or 
voluntary  courtesy.  In  declaring  on  a  promise  made  upon 
such  consideration,  no  valid  consideration  is  stated,  unless 
a  previous  request  is  alleged.  But  if  the  consideration  is 
executed  at  the  request  of  the  promisor,  the  promise  "  is 
coupled  to  the  consideration  by  the  request,"  and  is  not 
merely  a  naked  promise.  The  previous  request  is  a  suffi- 
cient consideration  for  the  subsequent  promise;  the  plaintiff 
has  incurred  a  loss,  damage,  or  inconvenience,  at  the  in- 
stance of  the  defendant — which,  as  has  been  before  seen,  is 
(with  reference  to  the  rules  of  pleading)  one  of  the  requi- 
sites of  a  consideration  for  a  promise.'    The  settled  forms 

■  3Fiek.S0Ti  7C<ainectSl;  4Mt>iif.473. 

■  Lawe*  PI.  in  Amunp.  03;  1  Suud.  964,  Dotsi  Hob.  106;  1  Blukfoid, 
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1839.]  Executed  Consideration.  7 

of  pleading  io  sssnmpsit  require,  for  this  reasoD,  that  a 
declaration  on  a  promise  made  upon  a  consideration  wholly 
executed  and  past  should  allege  that  the  debt  was  incnrred, 
the  service  rendered,  &c.  at  the  defendant's  request.  A 
count  for  money  had  and  received,  and  a  count  on  an  m- 
simul  eomputaaseni,  are  exceptions  to  this  rule.' 

The  ground  of  this  doctrine  of  executed  consideratioD,  as 
stated  in  Bacon's  Abridgment,  and  elsewhere,  is  this — "  it 
is  not  reasonable  that  one  man  should  do  another  a  kind- 
ness, and  then  charge  him  with  a  recompense :  This  would 
be  obliging  him  whether  he  would  or  not,  and  bringing  him 
ondor  an  obligation  without  his  concurrence.'"  This  is  a 
Tery  satisfactory  reason  for  not  charging  a  party  cm  an  im- 
plied promise,  in  most  cases  of  this  kind ;  but  it  does  not 
aeem,  at  first  sight,  to  reach  the  case  of  an  express  promise 
recognizing  the  services  and  their  value  to  the  promisor — ' 
nor  those  cases  where  there  is  a  legal  and  moral  duty  ante- 
cedent and  paramount  to  the  will  of  the  party,  from  which 
the  law  raises  a  promise  even  against  his  protestations. 
The  form  of  declaring  is,  however,  the  same,  whether  an 
express  or  an  implied  promise  is  relied  on ;  and  it  wilt 
presently  be  seen,  that  a  previous  request  may  be  im- 
plied or  inferred  from  circumstances,  as  well  as  a  subse- 
quent promise.  There  are  cases  in  which  an  express  re- 
quest is  necessary  to  support  the  action,  as  there  are  cases 
in  which  an  express  promise  must  be  shown.  But  as  the 
summary  forms  of  declaring  in  general  assumpsit  are  the 
same  in  all  cases,  and  as  it  does  not  necessarily  appear,  en 
the  face  of  the  declaration,  that  a  promise  on  an  executed 
and  past  consideration  is  legally  binding,  without  a  previous 

>  1  Chit.  PI.  (3d  cd.)397i  S  Out  P1.6;  Lawn  PL  in  AnDmp.43ei  1 
Stand.  264,  luO. 

■  Bw.  Ab.  Awumpnt,  D. ;  1  Baund.  S6t,  neti ;  1  Ctinei,  6B5 ;  1  Leigh'* 
Nui  Pnu,  86. 
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reqnest,  such  declarations  are  held  to  be  ill.*  In  declarii^ 
on  a  contract  upon  an  execulorf  cooBideration,  it  is  not 
necessary  to  allege  it  to  have  been  at  the  defendant's  Tfr' 
quest ;  because,  in  all  cases  where  a  request  is  necessary,  it 
is  necessarily  implied :  As  if  A  promise  B  to  pay  him  $1000 
if  he  will  build  a  house,  (he  promise  implies  that  A  request- 
ed B  to  build  it — et  sic  de  aimiiibus.' 

In  Hicks  v.  Burhans*  it  is  said,  that  "  if  a  promise  found' 
ed  on  a  past  consideration  be  not  laid  to  have  been  on  re- 
quest, a  request  may  be  implied."  And  in  Comstocb  t>. 
Smith,*  it  is  said  that  it  does  not  seem  requisite,  in  every 
case  of  executed  consideration,  to  lay  a  request  in  the  declar- 
adoD.  The  same  remark  is  repeated  in  Doty  v.  Wilson.* 
These,  however,  are  obiler  dicta,  and  are  questioned  in  the 
notes  to  the  second  editions  of  1  Caines  685,  and  7  Johns. 
88. 

Tt  is  laid  down  expressly  by  seijeant  Williams*  that  a 
request  must  be  averred.  It  is  strongly  implied  in  what  is 
said  by  Kent,  J.,  1  Caines,  585,  and  is  regarded  as  essential 
by  the  authors  of  the  able  note  in  3  Boe.  &.  Pul.  249,  and  in 
1  Morgan's  Tade  Mecum,  107,  122.  Besides,  the  forms  of 
pleading  (which  Buller,  J.,  says  *  aro  evidence  of  what  the 
law  is)  contain  this  all^ation.' 

In  Church  v.  Church,  cited  in  T.  Ray.  260,  and  in  Frank- 
lin V.  Bradell,  HuL  84,  and  perhaps  one  or  two  other  ancient 
cases,  this  allegatitm  was  not  deemed  indispensable  after 
verdict;  and  it  was  intimated  by  the  court,  in  Hayes  o. 

)  See  Sloket  e.  Lewi*,  1  D.  &E.30;  Nuih  e.  TaUock.S  H.  B.  323;  3 
Woodeion,  H9, 143. 

*  Lawea  PI.  in  Asniinp.  63.  Se«  the  difibreot  fbnni  oT  declariiiE,  in  genonl 
utd  ipeeit]  Mnunpeit,  itaied  b;  Mr.  LawM  b  hit  PI.  in  AMump.  1.  9. 

*  10  Johni.  «3.  *  7  Johai.  66. 

*  14  Johni.  389. 

•ISaand.3M,iiMe.    See  aho  1  GrMnleaf,  196 ;  6  Wend.  MS. 
I  3  D.  &  E.  161. 

*  Tbe  Ant  MTentj  {Mgei  of  3  ChiUj'i  Fleadioc. 
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Warren,*  vhich  has  already  been  referred  to,  that  a  verdict 
might  have  cured  the  defect  in  that  case.*  It  is  however  to 
be  noticed,  that  in  several  of  the  earliest  cases  on  this  sub- 
ject, the  objection  was  raised  after  verdict,  and  was  sus- 
tained.* There  are  cases  in  which  it  has  been  held  that  if 
the  plaintiff  declare  that  the  defendant,  bemg  inddaed  to 
the  plaintiff  (for  goods  delivered,  &c.)  in  consideration  thereof 
promised,  &c.,  it  is  sufficient,  without  allying  a  request  of 
the  defendant ;  on  the  ground  that  the  "  being  indebted  " 
implies  that  the  ccmsideration  was  executed  at  the  request 
of  the  defendant ;  or  that  the  consideration  is  a  continuing 
one,  and  not  wholly  executed  and  past*  Mr.  l^awes  *  thinks 
that  the  present  summary  form  of  declaring,  in  most  o£  the 
counts  in  indebitatus  assumpsit,  necessarily  implies  a  re- 
quest, or  an  assent  to  the  debt  contracted ;  and  that  as  the 
old  cases  were  decided  before  this  form  was  adopted,  they 
did  not  warrant  the  decision  In  Hayes  v.  Warren  where  the 
declaration  was  in  the  modem  form.  Still  he  asserts,  on  the 
preceding  page,  that  "  it  is  usual  and  proper  in  indebitatus 
assumpsit  to  state  the  cause  of  the  debt  as  having  taken 
place  at  the  special  instance  and  request  of  the  defendant." 
And  in  page  62,  the  same  author  asserts  the  necessity  of 
alleging  a  request,  and  gives  the  reason  already  slated,  viz. : 
otherwise  "  nan  cmistai  that  it  was  not  done  of  the  plain- 
tiff's own  accord,  and  without  the  defendant's  order  or  de- 
sire, in  which  case  it  is  no  good  consideration  for  a  subse- 
qoeot  promise." 

The  law  is  probably  thus — the  allegation  of  "  being 
indebted  "  is  substantlaUy  good,  without  stating  a  request, 

>  3  sm.  933. 

■  tn  Pemujlruiia,  t.  verdict  ii  held  lo  con  tbii  defect    9  8.  &  K.  434, 
StocTer  t.  Stoenr. 

1  I>rn,  372 ;  Cm.  Elii.  44S.  741. 

*  1  Rri.  Rep.  413,  Hodge  v.  VaTiwr;  S.  C.  3  BnlM.  XCt;  Lure*  PI.  ia 
AManp.438.  443i  1  RtJ.  Ab.  lS,rt.  Ky  BUoitv.  Shirlsy. 

•  PI.  in  AMOinp.  430, 
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but  not  technically  and  formally  correct — there  being  no 
debt,  by  legal  intendment,  unless  for  something  done  by  re- 
quest In  a  count  for  goods  sold  and  delivered,  or  for  money 
lent,  it  might  perhaps  be  said  that  a  sale  or  a  loan  necessa- 
rily imports  a  request ;  but  the  precedents  all  contain  an 
averment  of  it'  In  a  count  on  an  imimul  computaasent, 
the  promise  is  alleged  to  be  in  consideration  of  being  found 
in  arrear  and  indebted  upon  an  accounting  with  the  plaintiff 
of  and  concerning  moneys  before  owing  and  due,  and  in 
arrear  and  unpaid.*  "  I'he  stating  of  an  account  is  regard- 
ed as  a  consideration  for  the  promise,  and  is  in  the  nature 
of  a  new  promise." '  There  is  a  practice  in  Massachusetts, 
and  probably  in  some  of  the  adjoining  stales,  of  declaring, 
in  indebitatus  assumpsit,  that  the  defendant,  being  indebted, 
&c.  according  to  the  account  annexed  to  the  writ,  in  consid- 
eration thereof,  promised,  &c. — no  request  being  alleged.* 
This,  though  sanctioned  by  long  use,  is  a  slovenly  prac- 
tice.' 

Though,  for  the  reasons  already  given,  a  request  must  be 
averred,  in  declaring  on  a  promise  upon  an  executed  con- 
sideration, or  some  terms  used  which  are  of  equivalent 
legal  import ;  yet  in  many  cases  it  is  not  necessary  to  prove 
an  express  request  A  request  is  frequently  implied  from 
the  circumstances  of  the  transaction.     Where  the  party 

'  Stephen  on  PI.  47;  1  lil.  Ent  39,  30.  See  2  D.  Jb  E.  30,  Etnetj  •.  FeH, 
opinion  of  Bollu  J.  In  Barton  v.  Shirle;,  1  Rol.  Ab.  12,  pi.  16,  a  counl  fot 
ntaiey  lent  and  Mcommadiled  wu  lopported,  though  no  rcqneit  wh  alleged. 
The  form  wa»— "  being  indebted,"  Ac.    8  Chit.  PI.  16. 

<  2  Chit.  PI.  44. 

>  B7  Spencet,  S.,  1  Johni.  36.  SeealMlD.  &E.42,b7  Bnllei,  J. ;  7 
Oieenleaf,  131 ;  2  Btuk.  E<r.  113  ;  RegoU  PlaeilaDdi,  11,  13.  Bee  S  Coo- 
nect.  416,416. 

*  13  Han.  Rep.  S84,  Rider  n.  Bobbini. 

•  In  Sheffield  e.  Riee,  Moore,  367,  <<  in  conaidention  that  the  pluntiff  had 
•nbmitled  to  the  aibitTament  of  J.  S.  the  defendant  ad  time  tt  iHdem  attamp- 
tit "  was  held  a  good  decliiation,  on  ietaanei,  aa  the  wotda  mtiat  be  oniln- 
■tood  to  allege  a  ptomiae  at  the  time  of  the  ■ubmiwion. 
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derives  a  benefit  from  the  consideration,  it  is  often  lanta- 
mount  to  a  request ;  and  a  jury  will  infer  one,  for  the  pur- 
pose of  enforcing  a  meritorious  legal  claim.'  The  same 
doctrine  is  applied  in  cases  of  mere  legal  duty  which  the  law 
mforces  through  the  medium  of  a  suit  on  an  alleged  prom- 
ise, without  regard  to  the  will  of  the  party — as  for  the  sup- 
port of  a  wife  wrongfully  discarded  by  a  husband,  tbc.  A 
prerious  request  (as  well  as  a  promise)  is  here  inferred  by 
a  jury,  directly  contrary  to  the  fact,  on  the  ground  of  legal 
obligation  only.  The  case  of  Jenkins  v.  Tucker'  was  de- 
cided on  this  ground,  where  the  expenses  of  the  funeral  of 
the  defendant's  wife,  incurred  and  paid  by  her  father,  were 
recovered  of  the  defendant,  who  was  out  of  the  country  at 
the  time  of  her  death.*  So  of  the  case  of  Tugwell  v.  Hey- 
man,*  where  executors,  who  neglected  to  give  orders  for  the 
funeral  of  the  testator,  were  held  liable  to  the  person  who 
fumished  it 

In  a  majority  of  the  cases  where  the  plaintiff  has  failed 
for  want  of  an  averment  of  previous  request,  the  jury,  under 
the  direction  of  the  court,  would  have  inferred  a  request, 
from  the  circumstances  of  the  case,  if  it  bad  been  alleged  in 
the  declaration.  In  some  of  these  cases,  they  found  a  ver- 
dict for  the  plaintiff,  though  no  request  was  alleged. 

The  whole  amount,  then,  of  this  doctrine  of  executed 
coiLsideratioa  is  simply  this — that  one  man  cannot  make 
another  his  debtor  without  his  assent,  expressly  given  at 
implied  by  law  ;  and  that  the  forms  of  pleading  are  such, 
that  the  mere  statement  of  a  promise  on  such  a  considera- 
tion does  not  show,  that  there  is  any  consideration  for  it 
except  a  voluntary  courtesy,  which  will  not  uphold  an 
assmnpsit. 

g.  Wiring )  4 
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19  Law  ^f  Contract*,  [Dot. 

If  a  consideralion  ba  ' '  executed  in  part  only,"  it  will  sup* 
port  a  promise.  Modem  writera call  this  a  'IcoDtiuuing  cod- 
sideration."  The  case  of  Cotton  v.  Wescott'  may  bo  taken 
to  illustrate  this  doctrine.  The  plaintiff  declared  that  the  de- 
fendant married  a  maid  who  aojourned  in  the  plaintiff's  hotue, 
and  "  did  then  desire  the  plaintiff  that  his  wife  might  still 
continue  in  the  house  a  year  longer,  to  which  the  plaintiff 
agreed ;  and  afterwards,  about  the  middle  of  the  year,  the 
defendant  promised,  in  consideration  that  the  plaintiff  would 
suffer  the  wife  to  continue  in  the  bouse  for  the  whole  of  the 
year,  he  would  pay  the  plaintiff  for  the  whole  year,  as  well 
the  past  aa  the  future."  This,  as  alleged  in  pleading,  ia  a 
olear  ease  oi  an  executory  consideration.  And  if  it  had 
been  an  executed  one,  a  previous  request  is  alleged.  But  if 
it  had  been  alleged  that  the  defendant,  in  consideration  that 
the  plaintiff  had  permitted  the  wife  to  be  in  his  house  for 
six  months,  promised  to  pay  therefor  and  for  her  subsequent 
residence  there  for  six  subsequent  months,  at  the  defendant's 
request,  a  good  consideration  would  hare  appeared,  viz. : 
Qne  executed  in  part  only,  though  that  part  was  not  at  the 
request  of  the  defendant. 

Id  Pearle  v.  Unger '  the  plaintiff  declared  that  the  defend- 
ant, in  consideration  thai  the  plaintiff  had  occupied  his  land, 
and  paid  him  rent  while  he  oocnpied  it,  promised  to  save 
the  plaintiff  harmless  during  the  term,  as  well  for  the  years 
past  as  to  come,  and  alleged  a  distress  of  his  cattle  before 
the  promise.  The  defendant  was  held  liable,  on  the  ground 
that  aa  the  defendant  had  paid  and  was  to  pay  rent,  there 
was  a  good  consideration  for  the  promise.  Anderson,  J. 
says'  that  although  where  the  contract  ia  determined,  a 

>  3  Built,  187;  1  Rd.  Rep.  381.  S  C.  Se«  >Ud  3  WoodnoD,  144;  CliyL 
43,  Meiriwethsr'i  ewe  i  1  Ul.  Ab.  tl4. 

*  Cro.  EIji.  Mi  1  Leon.  102.  S.  C.    See  >lia 3 BulcU  73,  Jiums v.  Clukv. 

*  Godb.  31. 
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promise  is  void,  yet  it  it  "  otherviss  upon  a  consideration 
of  marriage,  for  that  is  always  a  present  consideration,  and 
always  a  consideration,  because  the  party  is  always  mar- 
ried." Walmsley,  J.  says '  "  an  assumpsit,  in  consideration 
that  you  bad  married  my  daughter,  to  give  unto  you  £40 
was  good ;  for  the  affection  and  consideration  always  con- 
tinue." Iliese  are  dicta  only ;  but  the  case  of  Marsh  v. 
Eavenford'  was  adjudged  on  the  same  principle. 

There  are  cases,  upon  consideration  executed  in  part  only, 
that  are  not  very  intelligible.  The  doctrine  seems  sometimes 
to  have  been  misapplied,  or  at  least  greatly  strained,  for  the 
purpose  of  maiotaioing  an  apparently  meritorious  action. 
It  is  not  possible  to  ascertain,  in  every  instance,  what  form 
of  declaration  was  adopted.  In  some  cases,  the  consider- 
ation seems  to  have  been  stated  as  wholly  executed,  but  it 
further  appeared,  from  the  facts  alleged,  or  from  necessary 
inference  from  them,  that  the  whole  benefit  of  the  contract 
bad  not  been  enjoyed  by  the  promisor,  which  circumstance 
was  regarded  as  sufficient  to  take  the  case  out  of  the  rule 
applied  to  considerations  wholly  executed  and  past  In  the 
summary  form  of  declaring  in  indebitatus  assumpsit,  in  use 
at  this  day,  such  caaes  cannot  arise.  The  record  would  not 
furnish  the  court  with  the  means  of  ascertaining  that  the 
consideration  was  executed  in  part  only.  A  special  declara- 
tion would  be  necessary,  in  order  to  enforce  a  promise  in 
such  case.* 

<  Cro.  Eln.741. 

*Cn>.  E1ii.S0;  SLeon.  111.  g.  C.    Sm  >lw  3  Salk.  96. 

*  See  cwei  on  thii  point,  collected  in  Com.  Dig.  Asaumpiit,  B.  IS ;  Btc.  Ab. 
Ammapmt,  D. ;  1  Pow.  Con.  M9,  et  itq.  Chit.  Con.  16 ;  Cro.  Elii.  139,  Wircop 
a.  MoiH.  It  ma;  be  worthy  of  notice,  that  chief  banm  ComjDi,  in  bit  Di- 
pM,  (hM  mp),  hi*  plscfd  onder  the  head  of  "  Conrideration  eiecnted  ht 
part,"  not  only  the  clau  of  ca«ri  >TH»e  nobeed,  bat  alao  tboK  in  which  the 
COBiidmtion  ii  alleged  to  be  that  the  pTominT  had  aceoonted  and  was  foand 
id  anear.  The  eaaei  in  which  the  conaidetation  )•  the  "  being  indebted," 
WMJd  aenii,  on  tlw  mum  prindple,  to  fU)  htU  tU*  elSM ;  and  aeeoidingty 
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As  the  distinction  between  executed  and  executory  con- 
siderations is  8L  matter  of  pleading,  and  respects  only  the 
modes  of  averment  in  a  declaration,  the  rule  seems  to  be 
this,  viz. :  if  the  consideration  appears  on  the  declaration  to 
be  a  continuing  consideration,  it  is  substantially  good, 
though  a  request  of  the  party  be  not  alleged ;  hut  if  the 
consideration  appears  to  be  wholly  executed  and  past  (that 
is,  if  there  is  no  continuing  consideration,  nor  averment  that 
the  party  is  at  present  indebted)  an  averment  of  a  request 
is  indispensable ;  and  if  the  consideration  is  executory,  re- 
quest and  perfbimance  must  both  be  alleged. 

This,  however,  more  properly  belongs  to  the  subject  of 
pleading,  and  has  been  noticed  here  only  for  the  purpose  of 
explaining  the  doctrine  of  executed  consideration. 

As  there  will  probably  be  no  occasion  to  advert  hereafter 
to  the  fictions  adopted  in  setting  forth  the  plaintiff's  claim  in 
declarations  in  the  action  of  assumpsit,  it  may  not  be  amiss 
to  present,  in  this  place,  a  succinct  view  of  those  fictions, 
and  of  the  reasons  on  which  they  are  founded. 

The  usual  action  on  a  simple  contract,  in  old  times,  was 
debt.  The  declaration,  in  that  action,  averred  in  substance 
that  the  defendant  owed  the  plaintiff  and  thereupon  an 
action  had  accrued,  &c.  No  promise  was  alleged ;  for  no 
promise  was  necessary.  But  the  defendant  was  allowed 
to  wage  his  law.  To  avoid  this  wager  of  law,  a  new  form 
of  action  was  devised,  to  wit,  the  action  of  assumpsit,  in 
which  a  promise  of  the  defendant  was  alleged,  and  was 
indispensable.     A  declaration,  which  did  not  aver  such 

Ht.  ComjD,  and  Ht.  Chitty,  junior,  plaoo  tbeuae  of  Hodge  b.  VRviaot  (■boTB 
cited)  under  thii  heftd,  1  Com.  Con.  35;  Chit.  Con.  17.  It  ii  ooteuy,  peihapi, 
to  undenland  the  reuoD  of  chief  bsjon  Comjiu't  unngeDient,  uiden  bj  "in 
port"  he  meuit  cue*  where  the  originii]  considention  nu  executed,  but 
there  ii  k  atiU  continuing  consideration  for  «  prooiiae,  and  lo  not  wholly  exe- 
cuted, in  the  lenae  generaJIj  attached  to  tbe  word*  fimctuM  o^cio.  In  the 
prsMBt  itate  of  the  Uw,  thii  anuiiement  Menu  not  lo  be  accurate. 
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promise,  was  insufficient  even  after  verdict ;  and  the  law  is 
the  same  at  this  day.  The  promise  declared  on  is  always 
taken  10  be  express.  In  pleading,  there  is  no  such  thing  as 
an  implied  promise.  But  as  no  new  rule  of  evidence  was 
required,  in  order  to  support  the  new  action  of  assumpsit— 
it  being  necessary  only  to  prove  a  debt,  as  was  necessary 
when  the  action  was  debt — the  fictitious  doctrine  of  an 
implied  promise  was  introduced ;  and  for  the  sake  of  legal 
conformity,  it  was  held,  when  the  defendaot's  legal  liability 
was  proved,  that  the  law  presumed  that  he  had  promised 
to  do  what  the  law  made  him  liable  to  do. 

As  no  gratuitous  promise  binds  the  promisor — a  consider- 
ation being  necessary  to  the  validity  of  a  simple  contract— 
and  as  a  promise  on  an  executed  consideration  does  not  show 
that  it  was  not  gratuitous,  unless  it  be  averred  to  have  been 
executed  at  the  request  of  the  promisor;  it  has  always  been 
held  necessary  to  allege  such  request  in  the  declaration. 
But  here  again  no  new  rule  of  evidence  was  required  in 
order  to  support  the  action.  The  defendant's  request  was 
therefore  held  to  be  implied  in  those  cases  where  he  was 
l^ally  liable  to  the  plaintiff  as  he  would  have  been  in  the 
action  of  debt 

A  single  example  will  fully  illustrate  these  two  fictions. 
A  husband  is  bound  by  law  to  support  his  wife ;  and  if  he 
wrongfully  discard  her,  any  person  may  furnish  support 
to  her,  and  recover  pay  therefor  of  the  husband.  In  the 
action  of  debt,  there  would  be  no  necessity  to  allege  a  prom- 
ise, in  such  case.  But  tiie  husband  might  wage  his  law, 
and  defraud  the  plaintiff.  In  the  action  of  assumpsit,  the 
furnishing  of  the  supplies  must  be  alleged  to  have  been  by 
the  plaintiff  at  the  husband's  request,  and  a  promise  of  the 
husband  to  pay  must  also  be  alleged.  But  proof  of  iho 
actual  facts  supports  both  these  allegations.    The  husband, 

'  GiIbert<HiDebt,3MiOouldFl.  S8,68;CoinjDonCon.  putiT,  chap.  ill. 

D,q,-z.-dbvGoogle 


Id  Law  of  Cotttracti.  [Oct. 

lieing  in  law  liable  to  pay,  is  held  to  have  (impliedly)  made 
both  the  request  and  the  promise.  In  this  iDstance,  the  legal 
maxim  ia  well  supported — mJwHime  Juris  subaistit  te^ptitta. 
In  other  instances,  the  request  only,  or  the  promise  only, 
is  implied  by  law,  according  to  the  exigence. 

CONSTOEBATION   ABISINO  PROM   THIRD   PERSONS. 

It  is  often  said  that  the  consideration  of  a  promise  must 
more  from  the  plaintiff,  or  he  cannot  enforce  the  promise  by 
action.'  Thus,  where  one  H.  was  indebted  to  the  plaintiff 
and  the  defendant  promised  to  pay  H.'sdebt  to  the  plaintifi^ 
if  U.  would  assign  his  interest  in  a  house  to  the  defendant, 
and  H.  assigned  (or  offered  to  assign — which  was  tanta- 
mount in  law)  yet  it  was  held  that  the  plaintiff  could  not 
recover,  on  this  promise,  because  he  was  a  stranger  to  the 
consideration.'  It  had  previously  been  decided,  on  similar 
ground,  that  the  plaintiff  could  not  recover,  in  a  case  where 
one  P.  was  indebted  (o  the  plaintiff  and  also  to  the  defend- 
ant, and  a  stranger  was  indebted  to  P.  and  the  defendant 
promised  to  pay  P.'s  debt  to  the  plaintiff  if  P.  would  allow 
the  defendant  to  sue  the  stranger — although  the  defendant 
did  sue  the  stranger  for  P.  and  recovered  bis  debt.*  In  each 
of  these  cases,  the  decisiim  must  have  been  the  same,  on  the 
principle  adopted  by  the  court,  even  if  the  promise  had  been 
made  to  the  plaintiff  himself.  Notwithstanding  such  prom- 
ise, he  would  have  been  as  much  a  stranger  to  the  considera- 
tion, as  he  was  when  the  promise  was  made  to  a  third  person. 
It  is  said  in  Butler's  Nisi  Prius,  134,  that  these  cases  would 
in  these  days  (perhaps)  receive  a  different  determination. 
Indeed  a  case  prior  to  both  of  these  had  been  decided  differ- 

<  ThU  point  wu>  not  notiMd  by  Mr.  Chitty,  Jon.,  in  the  firat  edition  of  Eiia 
Treatiae  on  Contract!. 

*  1  Slia.  593,  Ciov  v.  Rogen. 

■  Boomer.  Muaii,!  Vent  6;  8.  CSEeb.  457,527;  8.  P.  etated  in  Del*, 
bw  •,  OM,  1  Keb.  44. 191. 
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ently.'  The  caM  of  Crow  v.  Rogers  was,  howerei,  recently 
recognized  by  the  king's  bench  as  sound  law,  and  a  similar 
decision  was  made  upon  the  aathority  of  that  case.'  In 
Bourne  v.  Mason,  the  counsel  for  the  plaintiff  cited  an 
earlier  case,  where  A  promised  B,  if  he  would  give  his 
daughter  in  marriage  to  A's  son,  A  would  settle  lands 
upon  the  son ;  after  the  marriage,  the  son  brought  aa. 
action  against  A  on  (his  promise,  and  it  was  sustained; 
also  a  case  in  which,  upon  a  promise  to  a  physician  that  if 
be  did  a  certain  cure,  the  defendant  would  give  him  a  cer- 
tain sum,  and  also  another  sum  to  his  daughter,  and  the 
daughter  maintained  an  action  on  this  promise :  To  both 
which  caaes  the  court  agreed — "for  in  the  one,  the  party 
that  brought  the  action  did  the  meritorious  act;  and  in  the 
other,  the  nearness  of  the  relation  gives  the  daughter  the 
benefit  of  the  consideration  performed  by  her  father." 

It  is  now  well  settled,  as  a  general  rule,  that  in  cases  of 
simple  contracts,  if  one  person  makes  a  promise  to  another, 
for  the  benefit  of  a  third,  the  third  may  maintain  an  action 
upon  it,  though  the  consideration  does  not  move  from  him. 
There  are  ancient  cases  to  this  point,  as  well  as  modem. 
Thus  in  Sadler  v.  Paine,  in  34  Eliz.*  where  the  plaintiff 
had  conveyed  land  to  the  defendant,  and  the  defendant 
afterwards,  on  a  valid  consideration,  promised  one  D.  (a 
kinswoman  of  the  plaintiff,  whom  the  plaintiff  employed  to 
negotiate  the  contract)  to  reconvey  the  land  to  the  plainliff; 
it  was  held  that  the  action  was  rightly  brought  by  the  plain- 
tiff for  the  breach  of  this  promise.  The  promise,  however, 
was  regarded  by  barons  Sbute  and  Manwood,  as  made  to  the 
plaintiff,  on  the  ground,  in  part  at  least,  that  D.  was  his  agent 
{weviously  authorized.    So  in  Legat's  case,  in  3  Car.  1/  fn 

■  Stjie,  296,  Starker  **■  ^<^- 

*  Ptioe  s.  Eaton,  4  Bun.  &.  Adolfdi.  433.    See  tin  MoRiwn  *.  Beekey,  6 
WttU,  349. 
>  S*Tile,33.  •  L»tcb,906. 

VOX,.    Iin. — NO.  XLHI.  2 
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action  was  sustained  on  a  promise  made,  as  was  alleged  in 
the  count,  "  to  the  plaintiflTs  attorney,  on  behalf  of  (he 
plaintiff."  These  cases  were  both  decided,  probably,  on 
the  ground,  that  the  promisee  was  the  agent  of  the  plaintiff". 
It  is  the  proper  course,  however,  to  aver  that  the  promise 
was  made  to  the  plaintiff  Such  is  the  legal  effect  of  a 
promise  made  for  the  plaintiff's  benefit ;  and  a  declaratitm 
would  not  probably  be  now  supported,  aniess  the  promise 
were  alleged  to  have  been  made  to  the  plaintiff.  In  Bell  v. 
Chaplain,'  it  is  said,  that  where  a  promise  is  made  to  a 
ihther  for  the  benefit  of  his  son,  the  declaration  must  be 
upon  the  promise  to  the  father,  though  the  son  bring  the 
action.  It  is  not  readily  perceived  how  a  party  can  recover 
In  assumpsit,  unless  he  allege  a  promise  to  himself.  And 
Eyre,  C.  J.  says,'  "  in  the  case  of  a  promise  to  A  for  the 
benefit  of  B,  and  an  action  brought  by  B,  the  promise  must 
be  laid  as  being  made  to  B ;  and  the  promise  actually  made 
to  A  may  be  given  in  evidence  to  support  the  declaration." 
Such  is  the  practice,  and  such,  doubtless,  is  the  law.* 

Mr.  Hammond  *  seems  to  suppose  that  the  only  ground, 
on  which  the  decisions  upon  this  point  can  stand,  is  that 
the  promise  is  made  to  A  as  the  agent  of  B,  and  thus  the 
consideration  moves  from  B;  and  that  the  action  should 
therefore  be  brought  in  B's  name;  and  that  all  the  cases, 
which  do  not  conform  to  this  view  of  the  doctrine,  are  at 
variance  with  the  original  principle  of  law,  that  the  party 
giving  the  consideration  is  the  only  person  privy  to  a  simple 
contract ;  or,  in  other  words,  that  the  legal  interest  in  a 
simple  contract  resides  only  with  the  party  from  whom  the 
consideration  moves.  This  notion  of  agency  is  refined  and 
artificial,  and  is  adverted  to  by  the  courts  in  very  few  of 

■  Hudr.  321.  ■  1  Boi.  &  Pnl.  103. 

*  See  Liwes  PI.  in  Anump.  93, 97 ;  AmoM  >.  Lynun,  17  Mm.  Rep.  400. 

<  Ptrtici  to  Actiona,  7,K  nq.    See  limt  1  Nerile  Sl  Pcttj,  36,  LUley  *. 


3,q,-Z.-dbvGOOglt\ 


1839.]     Coiiaideration  ariaing  from  Third  Persona.  19 

Uie  cases  hereafter  to  be  cited.  And  though  there  are  dicta 
that  an  action  can  be  brought  only  by  him  for  whose  benefit 
the  promise  was  made,'  and  though  Levet  v.  Hawes*  and 
Fine  and  Norish,'  and  some  other  cases,  were  so  determined, 
yet  the  law  is  well  settled,  that,  in  general,  either  party 
may  sue  on  such  promise. 

That  the  party  to  be  benefited  by  the  promise  may  bring 
an  action  on  it,  has  been  decided  in  numerous  cases.*  In 
Dulton  V.  Poole' — which  was  greatly  debated,  and  about 
which  lord  Mansfield  said  it  was  matter  of  surprise '  how  a 
doubt  could  hare  arisen — where  a  remainder>man  promised 
the  tenant,  that  if  he  would  leave  the  wood  standing  on  the 
land,  he  would  give  his  daughter  £1000,  it  was  held  that 
the  daughter  might  maintain  an  action  on  this  promise.  In 
some  of  the  cases  that  have  been  cited,  the  consideration 
actually  moved  from  the  plaintiff,  though  the  promise  was 
made,  in  form,  to  a  third  person.  How  the  consideration 
moved  from  the  daughter,  in  the  case  of  Duttoa  v.  Poole,  or 
bow  the  father  was  her  agent,  is  not  very  apparent  In  the 
case  of  a  promise,  made  to  the  assignee  of  a  chose  in  action, 
by  the  debtor,  the  consideration,  as  usually  understood, 
moves  from  the  original  promisee. 

That  either  party  may  maintain  an  action,  in  the  cases 
under  discussion,  seems  to  be  as  well  settled,  as  that  it  may 
be  maintained  by  the  party  for  whose  benefit  the  promise  is 
made.*    Where  a  party  contracts,  as  mere  agent,  and  avows 

'  Pei  HDltoD,  J.  Hetl.  176. 

*  Cro-Elii.  619,653. 

1  Cited  in  T.  Jon.  103. 

*  VelT.  1 ,  RippoD  r.  Norton ;  Dong.  143,  Mwtjtn  e.  Hind ;  Cowp.  437 ;  17 
Mm.  679,  Hall  >.  Miraton;  1  Boi.  &  Put.  ID],  noU  b.;l  Brownl.  ES; 
Uoorr,  667;  3  Kck.  S3,  Ckbot  e.  Hukini;  8  Johns.  58;  13  Johni.  497; 
Trlr.  35,  and  cwei  cited  in  b  note.    1  Hall,  360. 

•1  Vent.  316.  332;  IFreem.  471;  S  Lot.  310;  T.  Ra^.SOS;  T.Jon.  103. 

*  Cowp.  443  ;  Dong.  146. 

*  HunmondoD  PutieB,9;  HHdi.  32I,BeUi<.  Chiqilun;  Alefn,  1,  Bafeild 
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his  ageDC7  at  the  time,  be  cannot  maintain  an  action  on  the 
contract,  for  it  is  not  his  contract  bnt  his  principal's.  This 
is  the  general  rule,  though  there  are  exceptions  to  it  in  cer- 
tain mercantile  tnuisactions.' 

On  a  sealed  instrument,  iater  partes,  the  action  must  be 
brought  by  the  obligee,  covenantee,  &c.  though  the  contract 
be  to  pay,  &c.  to  a  third  person.*  The  court  of  chancery 
formerly  compelled  the  obligee,  ice.  to  sue  at  law,  if  nece»< 
sary,  for  the  benefit  of  the  party  interested,  and  at  his  pro- 
motion ; '  but,  at  this  day,  the  party  interested  may  himself 
sue  in  chancery,  on  such  contract.* 

CONSniERATION   WHICH   THE   PABTT   CANNOT    FERFOKM. 

To  support  a  contract,  the  consideration  must  be  such  as 
the  party  can  in  fact,  and  by  law,  perform.  "  Every  per- 
son, who,  in  oonsideration  of  some  advantage,  either  to 
himself  or  another,  promises  a  benefit,  must  have  the  power 
of  conferring  that  benefit  up  to  the  extent  to  which  that 
benefit  professes  to  go ;  and  that  not  only  in  fact  but  in 
law."  *  Therefore,  where  the  defendant  promised  to  repair 
the  plaintiff's  barge,  in  consideration  that  the  plaintiff  would 
discharge  him  of  £20  due  to  a  third  person,  a  judgment  for 
the  plaintiff  was  reversed  by  the  court  of  king's  bench, 
because  the  plaintiff  could  not  discharge  a  debt  due  to 
another.*  So  where  a  friend  of  a  bankrupt  promised  to  pay 
his  assignees  all  such  sums  as  the  bankrupt  had  received 

e.  Collirdi  1  Chit.  PI.  5, sod  cuei  there  cited;  17  Mui.  4(M,bj  Pwker,  C.  J. 
3  Barn.  &  Aid.  381,  by  Bayley.J.    See  also  W.  Joa.  415,  Ro«e  v.  Newbnrj. 

■  See  Huamond  on  Puties,  39, 68,  tt  tej.;  &M.A  8.  383,  Bickerton  g. 
BotrU  i  1  MenT.  155. 

■  3  InA.  673,  Sendtiiuii*  a.  Taodeutene ;  3  Bo*.  &  Pnl.  14S,  note ;  Yelv. 
177,  note;  S  Dty,  660,  Suibrd  c.  Sanfotd;  la  Pick.  6M,  Suden*.  Filley. 

'  cwy,  ao. 

*  4  Pick,  623,  Wud  r.  Lewi*. 

*  Bj  lord  KeDjon,  S  D.  &.  E.  32. 

*  3  Lot.  ISl,  Httrj  «.  Qibbona.  3  Balk.  97.  See  alw  3  Bam.  &  Ciei.  474, 
Batei  c.  Cort. 
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on  a  certain  partnership  account,  and  had  oot  accounted 
for,  in  coDsideratioR  of  their  engagement  to  forbear  and 
desist  from  taking  an  examination  before  the  commissioners 
coDceming  such  sums,  and  that  the  commissioners  would 
also  forbear  and  desist  from  such  examination,  a  judgment 
for  the  assignees  was  reversed,  on  the  ground,  in  part,  that 
tbey  could  not  prevent  the  commissioners  from  proceeding 
in  the  examination.'  So  when  a  promise  of  forbearance  by 
an  assignee  of  a  chose  in  action  was  held  not  to  be  a  good 
consideration  for  a  promise  to  pay  the  debt  to  him,  unless 
he  was  empowered  by  letter  of  attorney  to  sue  and  release, 
it  was  on  the  ground  that  it  was  not  legally  in  the  assignee's 
power  to  forbear — the  debt,  and  of  course  the  power  of  col- 
lecting it,  belonging  to  the  assignor. 

If  the  consideration  be,  at  the  time  of  the  contract,  physi- 
cally and  clearly  impossible,  as  to  go  to  Rome  in  a  day,  ice 
it  will  not  support  a  promise.  In  such  cases,  as  in  those 
just  meatiwuid  of  legal  impossibility,  there  is  no  consider- 
ation.' 

When  a  party  promises  that  a  third  person  shall  do  an 
act,  the  promise  will  be  on  a  valid  consideration,  if  the 
thing  to  be  done  by  such  person  be  not  physically  oi  legally 
impossible.  Legal  impossibility,  in  this  instance,  includes 
unlawful  acts,  as  well  as  those  which  are  beyond  the  I^al 
a)»lity  of  the  party  who  is  to  do  them.  The  law  intcudu 
that  it  is  in  the  power  of  the  promisor  to  cause  the  third 
person  to  do  the  act  stipulated  for ;  or  that  when  he  made 
the  promise,  he  had  the  contingency  in  view,  and  assumed 
the  risk,  of  being  able  or  unable  to  effect  the  object.*    The 

■  3  D.  &  E.  17,  Nerat  •.  Walkoe.  The  prineip*!  gtonnd  of  dttoinaii  in 
Ihti  cua  WM  LhM  the  •fraenent  ww  nnlawfnl. 

•  S«e  PuflbndorT,  book  iii,  eh.  7.  f  1, 2, 3, 10 ;  1  Paw.  Con.  160,  t  ttq.  ITS, 
179 ;  3  Chit  Coot.  Ltw,  JOO ;  Bntherfbrtli,  book  i,  chap.  13,  $  7.  Gtebaer 
PhUoa.  Hani,  put  U,  *eeL  J,  cb.  7,  f  3. 

>  1  Stand.  216,  Doagbt;  v.  Neil,  uid  naU,  2 ;  10  Johu.  ST,  Uonntej  v. 
Dmka ;  CUI.  Cm.  14 ;  Ujet,  1B6,  UMkath  •.  Gi^. 
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case  of  Harvy  v.  Gibbons,  above  cited,  would  doubtless 
have  been  decided  for  the  plaintiff,  if  the  promise  had  been 
that  the  third  person  should  dischai^  him  from  the  £20 
debt.  Indeed,  this  would  seem  to  have  been  the  more 
rational  construction  of  the  promise  actually  made  in  that 
case. 

Most  of  the  cases  on  this  point  have  arisen  ou  special- 
ties ;  but  the  principles  that  have  been  stated  seem  equally 
applicable  to  simple  contracts. 

C0HSU>EBATI0N  VOID  IN   PART. 

If  one  of  two  considerations  of  a  contract  be  merely  void, 
and  not  illegal,  the  other  will  support  the  promise  ; '  as  a 
promise  in  consideration  of  an  assignment  of  a  title  to 
dower,  and  of  forbearing  to  sue  an  attachment  out  of  chan- 
cery upon  a  decree.  Though  a  title  to  dower  cannot  be 
assigned,  yet  the  forbearance  will  support  the  contract.  But 
if  one  of  two  considerations  be  illegal,  it  vitiates  the  contract 
in  toto;*  as  if  part  of  the  consideration  of  a  bill  of  exchange 
be  spirilOHS  liquors  sold  contrary  to  law,  though  the  other 
part  of  the  consideration  be  money  lent* 

ONLAWFDL   CONSU>ERATION. 

A  consideration  must  be  not  only  sufficient,  but  legal. 
Whenever  the  consideration  or  any  part  of  it  is  unlawful,  we 
have  just  seen  that  the  whole  contract  ia  void.* ,  It  is  not 
necessary  to  illustrate  this  principle  here,  as  it  may  more 
properly  be  done  hereafter,  in  treating  of  unkacftd  contracts. 

■  YelT.  56,  Pick&rd  >.  Cotteli ;  Cro.  Jsc.  198,  Crifp  v.  Gunel ;  Stjle,  68, 
63,  Broer  v.  Sawthwell ;  Style,  280,  Sbum  c.  Bilbj^  1  Sid.  38,  Bert  r.  J0II7 ; 
8  Mua.  Rep.  &] ,  b;  Sed^iek,  J.  Cro.  Eli*.  MS.  848. 759 ;  Oiulow'a  Nin 
Prim,  145;  1  Lil.  Ab.  297. 

■  Cro.  Elii.  199,  FekthentoD  r.  HatcMnon  ;  T.  Jon.  24,  Honii  •.  Chtp- 
invi ;  Cro.  J>c.  103,  Bridge  e.  Cige ;  8  Johna.  S53,  Cnvfotfl  «.  Honcll. 

'  3  Taunt.  296,  Scott  n.  Gilmoro. 

*  Sm  cues  collected,  Com.  Dig.  AMompcit,  F.  7 ;  ChiL  Cod,  SIS,  tf  $tf. 
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According  to  Mi.  Chitty  junior,  whose  description  of  a 
simple  contract  has  so  often  been  cited,  the  consideration 
must  be  sufficient  and  legal,  and  the  agreement  must  bo 
"  to  perform  some  le^I  act,  or  omit  to  do  any  thing,  the 
performance  whereof  is  not  enjoined  by  law  t "  That  is — 
the  consideration  must  be  lawful,  and  the  thing  to  be 
done  or  omitted  must  also  be  lawful,  or  the  agreement  is 
void.  It  is  not  only  useless  but  difficult  to  illustrate  these 
two  points  separately,  by  examples.  To  every  agreement 
there  are  in  fact  two  considerations.  This  is  manifest  in 
the  cases  of  mutual  promises  executory — as  in  the  case,  for 
example,  of  Gibbons  v.  Prewd,  Hardres,  102.  The  plaintiff 
promised  to.convey  to  the  defendant  all  his  interest  in  the 
estate  of  a  person  deceased,  before  a  certain  day,  and  the 
defendant  promised  to  pay  the  plaintiff  £25,  before  the  same 
day.  The  consideration  of  the  plaintiff's  promise  was  the 
promise  of  the  defendant,  and  vice  versa.  Had  the  promise 
of  either  been  to  do  an  unlawful  act,  the  contract,  that  is, 
the  promise  of  each  would  have  been  void.  The  same  is 
equally  true,  though  perhaps  less  obviously  so,  of  all  other 
agreements,  whether  executory  or  executed  on  one  side 
only,  or  executed  on  both  sides.  Thus,  where  an  officer, 
in  consideration  of  a  promise  of  indemnity,  suffers  a  prisoner 
in  execution  to  escape,  the  consideration  is  executed  on  bis 
part,  and  executory  on  the  part  of  the  promisor.  Here 
there  is  not  only  the  promise  of  indemnity,  as  the  consider- 
ation for  the  officer's  act,  but  there  is  the  officer's  act,  either 
dona  or  agreed  to  be  done,  as  the  consideration  for  the  pro- 
mise of  indemnity.  And  so  of  all  other  contracts ;  as  might 
be  shown  by  a  glance  at  the  pleadings  of  both  parties,  if 
both  should  sue.  Either  party  to  a  contract  may  sue  the 
other  for  a  breach  of  it ;  and,  in  all  cases,  it  is  necessary  to 
set  forth,  in  the  declaration,  the  consideration  of  the  con- 
tract, as  well  the  terms  of  it.  When,  for  example,  an  action 
is  brought  OD  a  contract  for  A's  doing  one  thing  in  consid- 
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eiation  of  B's  doii^  anotbeT  thing — ^if  A  aues,  he  states  in 
his  declaration,  the  thing  to  be  done  by  himself,  as  the  con- 
sideration of  the  promise  made  to  him  by  B.  If  B  sues,  he 
states  the  thing  to  be  done  by  himself  as  the  consideration 
of  A's  promise  to  him. 

A  consideration  on  one  side  may  be  lawful,  and  unlawful 
on  the  other — that  is,  a  promise  to  do  a  lawful  act  may  be 
made  on  an  unlawful  consideration ;  or  a  promise  to  do  an 
unlawful  act  may  be  made  on  a  lawful  consideration.  As 
if  A  promise  to  reap  B's  field,  in  consideration  that  B  will 
beat  C,  or  cause  him  to  be  beaten — or  if  B  promise  to  beat 
C,  in  consideration  that  A  will  reap  B's  field.  In  such  case, 
as  one  or  the  other  party  may  happen  to  sue,  the  considera- 
tion, 01  the  promise,  will  be  illegal.  So  both  considerations, 
or  the  consideratioQ  on  both  sides,  may  be  unlawfuL  As  if 
A  promise  to  beat  C,  in  consideratioa  that  B  will  cot  give 
evidence  against  him,  if  called  as  a  witness.  These  con- 
tracts are  equally  void,  and  none  of  them  can  be  enforced.* 

Coutracts  are  said  to  be  illegal,  either  because  the  consid- 
eration of  a  promise  is  illegal,  or  because  the  promise  is 
illegal.  The  distinction  is  without  a  difference.  At  least, 
there  is  no  difference,  in  effect,  between  the  two.  Whererer 
the  ill^ality  lies,  the  contract  cannot  be  supported  in  a 
court  of  taw.  And  it  will  be  found,  it  is  beUeved,  that  the 
phrase  "void  for  illegal  consideration  "  is  usually  adopted 
only  in  those  cases  where  the  party,  from  whom  an  illegal 
consideration  moved,  sues  for  the  breach  of  a  promiao  which 
is  not  Id  itself  illegal :  As  if  an  o&cet  sues  on  a  promise  of 
indemnity — in  itself  an  unexceptionable  promise — the  con- 
sideration of  which  was  his  permitting  an  escape — an  un- 
lawful act.  If  the  other  party  stie  the  officer  for  not  pei^ 
mitting  the  prisoner  to  go  at  large,  according  to  agreement, 
the  language  would  be  ttiat  the  amtFoct  was  illegal ;  for  the 

■  See  1  Pow.  Cob.  176. 
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consideratiott  of  the  contract  on  the  part  of  the  party  suing, 
uid  from  whom  it  moved,  was  not  illegal. 

This  difierence  of  language,  that  is,  sometimes  saying  the 
promiae  is  void  for  ille^l  consideration,  and  sometimes  that 
the  contract  is  void  because  it  is  illegal,  tends  to  confuse 
the  student,  and  may  leave  the  impression  that  the  party  to 
a  contract,  who  stipulates  for  nothing  unlawful  on  his  part, 
may  enforce  his  claim  against  the  other  party,  though  the 
other  party,  on  whom  the  illegality  rests,  cannot  enforce  the 
contract  against  Aim.  The  law  is  not  so.  The  whole  con- 
tract is  void — to  speak  with  the  most  technical  precisicHi — 
whenever  the  consideration  on  either  side  is  unlawful ;  that 
is — whether  that  which  is  the  ground  of  the  promise  on  one 
part,  or  the  thing  which  is  promised  to  be  dime  on  the  other 
part,  is  unlawful,  all  is  void,  and  neither  party  can  derive 
any  assistance  from  a  coort  of  law  or  of  equity  to  carry  it 
into  effect 

It  seems  therefore  that  writers  make  a  needless  distinc- 
tion, in  saying  that  assumpsit  will  not  lie  "  for  an  unlawful 
thing,"  nor  "  if  the  consideration  be  unlawful."  We  say 
this  with  great  distrust  of  our  own  views ;  especially  as  this 
distinction  was  adopted  by  barou  Comyns.' 

FAILUBS  OF  CONSmESATlOK. 

When  the  consideration  of  a  contract  fails,  that  is,  when 
what  was  supposed  to  be  a  consideration  turns  out  to  be 
none,  the  contract  may  he  avoided.  If  money  has  been 
paid,  it  may  be  recovered  bach,  where  the  consideration 
fails  :  or  if  a  note,  &c.  has  been  made,  isilure  of  considera- 
tion is  a  sufficient  defence  to  a  suit  bronght  to  enforce  pay- 
ment or  performance. 

When  real  estate  is  conveyed  by  deed,  with  warranty,- 
and  notes  are  given  for  the  price,  it  is  held  by  some  courts 

'  Com.  Dig.  AMDmpnt,  F.  4. 7. 
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that  the  failure  or  waat  of  title  in  the  grantor  is  not  a  de- 
fence  to  an  action  on  the  notes — that  the  grantee's  only 
remedy  is  on  the  covenants  in  his  deed — that  the  covenants 
in  a  deed  of  conveyance  constitute  a  sufficient  consideration 
for  the  notes.'  In  other  courts,  a  want  or  failure  of  title  is 
held  to  be  a  legal  defence,  in  such  case.'  But  the  failure 
must  be  total,  in  order  to  sustain  such  defence.* 

To  avoid  circuity  of  action,  courts  have  of  late  permitted 
partial  failure  of  consideration  to  be  a  defence  pro  tanto  in 
suits  on  contracts  respecting  personal  property,  work  and 
labor,  &c.  As  in  the  caseof  a  contract  to  build  a  house  in  a 
particular  manner,  and  at  a  specified  price,  if  the  work  is 
inferior  to  that  which  was  agreed  on,  the  defendant  may 
show  this  fact  and  reduce  the  plaintiff's  compensation  to  the 
actual  benefit  received  by  the  defendant.' 

By  the  common  law,  neither  the  want  nor  the  failure  of 
consideration  is  any  defence  to  an  action  on  a  bond,  or  other 
sealed  instrument*  By  local  usage,  however,  in  some  of 
the  states  of  the  ^nion,  and  by  virtue  of  statutes,  in  other 
states,  such  defence  is  allowed.*  t.  k. 

>  i  GTeenleaf,  3S2,  Llojd  v.  Jewell ;  S  Greenle&f,  390,  Howard  o.  Withun. 

■  II  Johni.  60,  Friibee  v.  Hoffnsgle.  See  ■1k>  3  SCew.  Sl  Port  9i2,  WilM>ii 
•I.  Jordu  i  3  I^ck.  4S3,  Enapp  >.  Lee. 

>  S  Wheat.  13,  Greenlmf  e.  Cook  ;  15  Hui.  Rep.  171,  Smith  r.  SiDcUil;  3 
Haywood,  109,  Slepheiuon  v.  VaDdle.  See  al«>  1  Johu.  Ch.  Rep.  S13 ;  5 
Kdd.  3S5. 

«  See  2  Stark.  Et.  97,  280, 640 }  3  Stark.  E*.  1768}  CMt.  Con.  J91, 176;  7 
Pick.  181. 

•  3MaM.  Rep.  162;  Cooke,499;  1  De*ereiix,46;  LBaUer,S13;  g  Root, 
139  i  3  J.  J.  Hanh.  4T3 ;  13  Johni.  430 ;  2  Jotmi.  177. 

•  3  Blackford,  131.  502;  S  D>7,70;  5  Monroe,  273;  AddboD,  ID.  238;  1 
Dallai,  17;  11  Wend.  106;  1  Bre«M,  1. 94.  It  haa  heretofon  been  meDtioned, 
that  B  court  of  chincery  will  not  enfbio*  tlie  execution  of  a  sealed  contract, 
if  it  be  pore);  Toluntar;.  And  in  the  caae  oT  Wright  v.  Moore,  Totbill,  27, 
"  a  Tolontaiy  bond  of  JCtOOO,  entered  into  (br  do  coniideiation,  wai  cancelled 
in  the  ptcNBce  of  the  judge*." 


3,q,z.-3bvGoOgle 


Insanify : — Case  of  Pechot. 


AKT.  U^INSANITY  :— CASE  OP  PECHOT. 

The  increasing  attcntioa  to  the  subject  of  insaDity  in  con- 
nexion with  crime,  has  induced  us  to  devote  a  few  of  our 
pages  to  some  account  of  a  case  reported  in  a  late  number 
(xxxv)  of  the  Annates  D'Hygi^ne  Publique.  In  the  course 
of  the  judicial  investigation  which  it  underwent,  some  of 
the  most  delicate  and  difficult  questions  which  such  cases 
ever  involve  came  up,  and  received  a  careful  and  enlight- 
ened discussion,  which  makes  it  peculiarly  interesting  to 
those  who  are  desirous  of  obtaining  light  on  this  subject. 

Jean  Pechot,  58  years  old,  a  farmer  and  widower,  lived 
with  his  three  young  children,  and  a  servant,  Anne  Lerus- 
sard,  nearly  as  old  as  himself.  The  latter  complained  of 
the  odd  and  peevish  temper  of  her  master,  but  continued  to 
live  with  him  out  of  regard  for  the  children,  whom  she 
treated  with  the  kindness  and  care  of  a  mother.  On  the 
22d  of  April,  1836,  Pechot  had  forbidden-her  going  to  mar- 
ket at  Rennes,  but  shortly  afterwards,  observing  her  go  to 
Uie  stable,  he  followed  her,  took  from  her  a  basket  of  eggs, 
and  ordered  her  to  return ;  she  refbsed,  when  he  struck  her 
on  the  head,  probably  with  a  wooden  mallet  which  was 
found  there  among  other  tools.  He  immediately  fled  to  a 
hay-IoA,  the  door  of  which  he  barricaded,  where  he  was 
found  by  two  of  his  neighbors,  in  great  terror,  and  con- 
stantly exclaiming  that  "  they  had  sent  for  the  gens  d'armes 
to  come  and  arrest  him ;  that  he  wanted  his  domestic  to 
leave  the  stable ;  that  she  refused,  and  he  struck  her,  he 
knew  not  with  what,  but  did  not  think  he  struck  her  very 
hard."  When  asked  why  he  struck  her,  he  replied  :  "  I  do 
not  know ;  it  was  a  thought ;  the  devil  is  so  tempting." 
The  woman  died  shortly  after. 

On  the  29th  of  April,  he  underwent  his  first  examination, 
when  he  protested  that  he  did  not  know  whether  he  struck 
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the  woman  or  not,  though  it  seemed  as  if  he  had  pushed  her 
with  his  hand,  and  that  she  had  fallen  over  a  log  that  was 
in  the  stable.  He.  declared  that  he  was  an  innocent  (imbe- 
cile) ;  that  the  good  God  and  Uie  holy  virgin  had  abandoned 
him  and  his  children ;  and  that  ha  did  not  conceal  himself, 
but  thought  that  he  was  at  home  with  his  children.  He 
frequently  interrupted  the  examination  by  deploring  the  fato 
of  his  children,  and  anxiously  inquiring  what  they  were 
going  to  do  with  him ;  complained  of  thirst,  and  several 
times  asked  for  cider. 

Doubts  having  been  raised  respecting  Pechot's  mental 
condition,  Dr.  Chambeyron,  physiciao-in-chief  of  the  lunatio 
hospital  at  Rennes,  and  Dr.  Brute,  physician  of  the  prison, 
were  requested  to  examine  him,  and  the  following  is  their 
report. 

"  Many  times,  either  together  or  separately,  we  visited 
the  prisOTi,  for  the  purpose  of  ascertaining  the  mental  condi^ 
tion  of  Jean  Pechot,  confined  tm  a  charge  of  homicide. 
Our  visits  were  made  unexpectedly,  at  intervals  of  several 
days,  and  in  the  presence  of  the  jailer  and  others  employed 
in  the  prison. 

"  We  always  observed  in  Pechot  some  heat  in  the  fore- 
bead  and  dryness  of  the  skin, — ^very  common  symptoms  of 
insanity,  though  far  from  belonging  exclusively  to  that 
disease.  The  appetite,  sleep,  and  other  functions,  were  rep- 
resented by  the  keepers  as  r^ular.  His  counlenance  was 
always  sad,  and  indicated  deep  dejection.  The  examina' 
tion  to  which  we  subjected  him  at  different  times  appeared 
to  cause  him  fatigue  and  annoyance,  but  never  irritation, 
or  even  impatience.  When  questioned  concerning  his 
name,  age,  country,  relatives,  the  act  with  which  he  was 
charged,  and  the  circumstances  that  preceded,  accompanied 
or  followed  it,  his  answers  were  always  slow,  never  inco- 
herent ;  sometimes  clear  and  precise,  more  frequently  eva- 
sive, such  as :  '  I  don't  know,  I  don't  recollect ;  you  know 
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bettet  than  I ;  what  do  you  want  me  to  tell  you ;  what  is 
the  use  of  all  these  questions ;  tell  me  what  you  want'  To 
the  same  question  repeated  at  the  same  interview,  or  some 
days  afterwards,  he  sometimes  replied  in  a  vague  manner 
as  will  presently  appear ;  sometimes  correctly  and  clearly, 
but  always  like  a  man  destitute  of  all  elasticity,  unable, 
without  an  effort,  to  arouse  himself  from  his  apathy  and  his 
own  thoughts,  to  follow  those  of  the  person  addressing  him. 
His  eye  was  constantly  on  the  watch ;  the  slightest  noise, 
the  least  gesture,  instantly  attracted  his  attention,'  and  sev- 
eral limes  we  succeeded  in  renewing  the  occasion  of  repeat- 
ing a  remark.  At  last,  one  of  us,  Dr.  Brute,  thought  hs 
detected  an  intentional  obstinacy  in  the  continual  return  of 
the  same  answer,  without  any  relation  to  the  question  ad- 
dressed to  him,  as:  'give  me  some  cider;  I  want  some 
cider ;  I  can  pay  for  it.' 

"  We  did  not  observe,  nor  learn  that  any  one  else  had 
observed,  any  symptom  of  maiiia,  or  general  delirium,  with 
or  without  fury.  We  did  net  recognise  any  of  the  physical 
characters  of  imbecility,  or  dementia ;  still,  it  is  impossible 
for  us  to  say,  that  his  understanding  is  nowise  impaired,  the 
triab  to  which  we  sut^ected  the  accused  having  necessarily 
been  short,  Umited  lo  a  conversation  in  which  he  did  not 
take  an  active  part,  and  not  directed  to  any  one  of  the 
most  ordinary  circumstances  of  life.  Neither  did  we  see 
any  thing,  that  could  authorize  us  to  admit  the  existence  of 
homicidal,  or  other  monomania.  We  ought  to  remark,  how- 
ever, first,  that  monomaniacs  can  elnde  with  wonderful 
sagacity  questions  that  have  any  reference  to  the  ideas  in 
r^ard  to  which  they  are  delirious;  second,  that  partiid 
deUrium  is  sometimes  so  limited,  that  without  previous 
accurate  information,  we  are  frequently  unable,  except  ac- 
cidentally, to  discover  its  object  I'he  force  of  this  remark 
is  weakened  in  the  present  case,  by  the  particular  circum- 
stance, that  Pechot  has  several  times  dedared  that  be  baa 
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been  an  imbecile  more  than  farty  years ;  so  that  it  can 
acarcely  be  supposed  that  he  is  simulating  insanity. 

"  From  the  examination,  the  results  of  which  we  hare 
thus  stated,  we  conclude, 

"  1.  That  Pechot  is  at  present  in  a  state  of  morbid  melan- 
choly, the  most  prominent  character  of  which  is  deep  meii- 
tal  dejection ; 

"2.  That  under  certain  circumstances,  this  dejection 
might  give  place  to  a  momentary  but  excessive  irritation ; 

"  3.  That  the  present  state  of  Pechot  may  be  only  the 
result  of  the  physical  and  moral  circumstances  in  which  he 
has  been  placed  since  his  arrest;  but  that  it  might  be  equally 
the  continuation  of  an  analogous  state,  more  or  less  severe, 
existing  prior  to  the  crime  imputed  to  him,  and  in  regard  to 
which  we  have  not  been  required  to  state  our  opinion. 

"  4.  That  the  assertion  of  Pechot  Uiat  he  is  an  imbecile, 
does  not  appear  sufficient  to  establish  the  charge  of  simula- 
tion. Perhaps  even,  on  reflection,  it  might  seem  to  exclude 
such  a  charge.  Besides,  it  is  not  rare  for  insane  patients  to 
discern  the  probable  consequences  of  their  acts,  and  endeavor 
to  avoid  them  by  the  confession  of  their  diseased  condition. 
It  even  happens,  sometimes,  that  the  impression  produced 
on  them  by  a  criminal  act  restores  them  to  reason." 

On  the  26th  of  July,  Pechot  underwent  a  second  exam- 
ination, which,  however,  elicited  but  little,  if  any,  additional 
light  on  his  case.  He  persisted  in  all  his  former  statemeuts, 
and  when  inquired  of  respecting  his  motives  for  committing 
the  crime,  he  alleged  that  the  deceased  struck  him  first, 
after  abusing  him  at  a  great  rale ;  that  she  had  frequently 
robbed  him,  and  shut  him  up  in  the  hay-loft.  He  expressed 
his  belief  that  his  affairs  were  in  a  very  bad  state ;  that  his 
land  was  ruined ;  that  he  and  bis  children  were  doomed  to 
perish,  while  he  felt  sick  and  unable  to  labor. 

Finally,  on  the  11th  of  November,  he  was  brought  before 
the  court  of  assizes.    His  walk  was  slow  and  luisteady ;  his 
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eye  dull,  but  without  that  furtive  and  unquiet  took  it  for- 
merly had ;  his  lower  lip  drooped ;  the  features  were 
shrunk ;  aud  his  skin  was  of  a  yellowish  brown  color,  but 
without  any  particular  odor.  At  the  cmnmencement  of  the 
trial,  Dr.  Chambeyron  was  called  on  to  testify,  when  he 
repeated  the  facts  contained  in  his  report,  together  with  the 
following  additional  views. 

"  It  is  evident  to  me  that  iu  the  month  of  June  last,  Pechot 
was  in  a  state  of  mental  alienation.  It  was  not  mania,  that 
kind  of  alienation  which  is  characterized  by  a  rapid  dow  of 
ideas,  an  imperative  necessity  for  keeping  in  motion,  and  a 
state  of  excitement  which  sometimes  amounts  to  fury ;  not 
was  it  dementia,  that  enfeeblement  of  the  faculties  which  is 
sometimes  vulgarly  called  in^ecilUy  or  childishness.  Slill, 
edtbongh  we  did  not  then  observe  the  physical  characters  of 
the  latter  form  of  insanity,  it  was  imminent,  if  not  already 
begun,  for  now  the  features  and  attitude  present  the  charac- 
ters which  were  wanting  then.  The  present  dementia  is, 
to  my  mind,  an  indication  of  the  preexislence  of  another 
form  of  insanity,  because  it  is  the  common  termination  of 
all  the  varieties  of  insanity."  Was  it  monomania,  or  that 
delirium  which  is  confined  to  a  single  series  of  ideas  1  "I 
cannot  say  that  it  was,  because,  in  the  absence  of  any  kind 
of  information  respecting  the  case,  I  could  not  discover  the 
special  object  of  delirium.  But  certainly,  Pechot  was  in  a 
state  of  profound  melancholy  which  rarely  proceeds  in  its 
course,  without  a  fixed  idea,  true  or  false.  In  fact,  he 
seemed  so  absorbed  in  his  own  thoughts,  and  his  faculties 
BO  heavily  oppressed,  that  his  replies,  whether  correct  or 
foreign  to  the  matter  in  question,  were  made  slowly  and 
with  an  effort,  as  if  he  were  fatigued  by  me,  and  ready  to 
say,  '  you  annoy  me.'  Indeed,  all  his  replies  might  be 
interpreted  by  the  single  expression,  '  I  have  something 
else  to  do,  but  to  think  of  what  you  are  saying.'  In  this 
condition  of  mind  and  body,  I  strongly  believe  that  it  would 
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require  but  little  to  put  a  man  beside  himself.  He  is  jealous, 
exceedingly  irascible,  his  anger  is  disproporlioned  to  the 
cause  that  provokes  it,  and  a  little  teazing  is  sufficient  to 
produce  an  explositm  of  fury  whose  results  it  would  be  im- 
possible to  foresee.  Such  a  condition,  let  me  repeat,  is  not 
dementia,  but  it  undoubtedly  leads  to  it" 

The  president  of  the  court  having  inquired  of  Dr.  Gham- 
beyroD,  if  he  thought  an  insane  person  could  commit  homicide 
without  being  conscious  of  the  act,  he  replied  in  the  follow- 
ing language :  "  Certainly  not,  especially  if  be  were  a 
maniac  or  monomaniac.  The  maniac  who  strikes  or  kills 
is  80  conscious  of  irtiat  he  is  about,  that  frequently,  he  will 
strive  for  an  instant  against  the  impulse,  and  sometimes 
successfully,  though  most  commonly  it  hurries  him  on ; 
indeed  he  may  feel  himself  under  restraints,  eveo  while  in 
the  act  of  giving  the  blow.  1q  this  respect,  he  differs  from 
a  rational  man  only  in  the  circumstance,  that  he  rapidly 
passes  from  a  state  of  apparent  calm,  to  one  of  the  most 
violent  irritation ;  and  this,  too,  in  consequence  of  tbe  most 
futile  cause,  frequently  even  of  a  cause  that  no  one  but 
himself  can  at  all  appreciate,  or  one  that  is  entirely  ima- 
ginary. 

"  The  homicidal  monomaniac  is  aware  of  the  ferocious 
instinct  which  impels  him  to  murder ;  be  deplores  his  con- 
dition in  which  he  may  reci^nise  a  true  disease,  and  which 
be  tries  to  combat  by  his  own  efforts,  or  the  aid  of  medicine. 

"  For  a  stronger  reason,  the  monomaniac  who  commits  a 
premeditated  murder  is  conscious  of  the  act  He  weighs 
and  compares  for  a  long  while  the  motives  that  induce  him 
to  act  or  refrain,  though  indeed  he  deceives  himself  with 
regard  to  their  relative  value.  He  lays  his  plan,  and  dis- 
plays in  his  reasoning  a  logic  that  would  be  admirable,  were 
not  the  premises  absurd.  In  the  execution  of  his  project,  he 
displays  a  coolness,  an  address,  a  force  of  attention,  truly 
inconceivable.      The  crime  consummated,    he  passively 
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ftwaits  the  penalty,  or  eludes  it  with  a  dexterity  that  the 
0K>8t  experieDced  villain  could  Bcarcely  equal." 

In  these  three  cases,  it  is  not  consciousness  that  is  vant- 
ing,  it  is  free  vnU.'  Peehot  must  have  obeyed  a  sodden 
impulse  of  the  kind  first  mentioned. 

The  views  of  Dr.  Chatnbeyroti  are  strongly  corroborated 
by  the  other  testimony,  of  which  we  find  only  the  following 
summary.  "Mr.  Letoumeur,  officer  of  health,  has,  within 
two  years,  been  frequently  called  to  Peehot,  whom  he  found 
in  a  state  of  melancholy  and  depression  which  he  considered 
to  be  (be  ccmunencement  of  madness.  Towards  the  middle 
of  1835,  Peehot  lost  his  wife,  and  from  that  time  his  mental 
disorder  was  rapidly  a^ravated.  He  would  keep  his  bed 
for  Dwnlhs  together,  rising  scarcely  long  enough  to  have  it 
made  up.  His  disorder  got  worse  also,  after  the  sale  of  a  cow 
and  two  barrels  of  cider,  in  which  business,  he  imagined, 
very  incorrectly,  however,  that  he  had  met  with  a  great 
loss.  He  declared  he  was  mined,  reduced  to  beggary,  though 
the  house  he  lived  in  and  the  greater  part  of  the  land  he 
cultivated  belonged  to  him.  He  was  constantly  exclaiming, 
'  what  will  become  of  my  children,  when  the  grain  that  is 
now  in  the  bam  shall  have  been  used  1  Poor  things,  I 
must  dispatch  them  with  my  aze.'  He  was  uuwilling  to 
labor,  under  the  conviction  that  God  had  deserted  him,  that 
nothing  would  go  well  with  him,  and  the  seed  which  bad 
been  sown  in  his  fields  would  no  more  grow  than  if  sown 
iHi  the  rocks.  His  brother,  sister-in-law,  and  their  domestic, 
did  his  work  in  spite  of  himself;  he  trying  to  prevent  them 
by  treating  them  roughly,  and  snatching  the  tools  out  of 

■  Di.  Chuabeyron  here  odds  tbe  following  note,  eipUnatorf  of  tbe  difi^rent 
wifB  in  which  the  insane  impnlae  Kfiecta  the  wiU,  io  the  three  diff^nt 
kiiMla  of  innuitj : — "  1.  A  mdden  iinpnlM  not  lening  niffioient  time  fbr 
delibentiiHi.  S.  An  initiiictiTB  c<aitinDed  impulae  mutering  the  wiU,  thongh 
diacernad  by  tbe  undentanding.  3.  An  impolw  eqwUy  continued,  aonw- 
times  distorting  the  Jadgnaent,at  othen,  reiulting  from  »  primitiTe  deiuige- 
nant  i^  Ihii  fsenlty." 
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their  hands.  He  was  unwilling  to  have  his  servant  tabor, 
and  sometimes  he  suspected  her  of  robbing  him.  From 
these  two  causes  arose  quarrels  to  which,  however,  Anne 
Ijerussard  paid  but  little  attention.  Sometimes  he  would 
chase  her ;  she  would  pretend  to  go  away,  and  hardly  would 
get  out  of  sight,  when  he  would  go  seeking  her  from  door 
to  door,  entreating  her  to  return,  '  for  without  her,  who 
would  take  care  of  him  and  his  children  f  who  would  keep 
them  out  of  misery  1 '  Ho  would  request  the  attendance  rf 
priests,  and  when  he  saw  them  coming,  would  run  away, 
exclaiming,  that  they  were  the  people  who  had  buried  his 
wife,  and  were  the  cause  of  all  his  troubles.  He  would  hear 
It  remarked  that  he  was  mad — a  charge  that  always  irri- 
tated him  and  added  to  bis  melancholy.  He  was  continually 
revolving  in  his  mind  plans  of  suicide,  without  seeming  to 
have  the  resolution  necessary  to  put  them  into  execution. 
One  day  he  be^ed  bis  neighbors  to  put  him  into  an  oven 
and  keep  him  there  by  force.  Jn  another  time,  he  tried  to 
borrow  a  musket ;  at  another,  he  lowered  himself  down 
from  the  brink  of  a  well,  but  got  up  again,  either  of  hia 
own  accord,  or  at  the  command  of  some  people  who  saw 
him.  The  burden  of  his  speech  was,  '  this  is  the  day  when 
I  must  go.'  At  last,  on  the  5tb  of  April,  1836,  seventeen 
days  before  the  death  of  Anne  Lenissard,  he  threw  himself 
into  a  pond,  after  having  threatened  to  stone  her  to  death, 
or  drag  her  into  the  water.  An  old  man,  one  of  his  friends, 
accidentally  passing  by,  rebuked  him  for  his  conduct.  He 
suffered  himself  to  be  taken  out  without  resistance,  by  his 
brother,  who,  having  been  informed  by  himself  of  his  de- 
sign, had  followed  him  at  a  little  distance." 

Dr.  Chambeyron,  now  being  asked  by  the  president,  if 
he  persisted  in  his  opinion  respecting  Pechot's  mental  con- 
dition, took  the  opportunity  to  enforce  the  views  he  had 
already  expressed,  and  which  were  strengthened  by  the 
evidence.     "Peehot,"  said  he,   "is  incontestably  insane. 
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You  have  seen  him  here  attending  this  trial  with  a  stupid 
apathy.  You  have  heard  him  scarcely  answering  in  un- 
intelligible monosyllables,  when  asked  by  the  president 
what  he  had  to  say  to  evidence  which  bore  most  strongly 
against  him.  He  seemed  to  arouse  himself  only  to  combat 
testimony  which  went  to  establish  the  existence  and  long 
duration  of  his  mental  disorder.  Then  he  reproached  the 
witnesses  with  saying  whatever  they  pleased.  They  told 
the  truth.  The  melancholy  which  I  recognised  in  June 
extended  back  two  or  three  years,  during  which  a  sense  of 
despair  had  weighed  down  the  mental  faculties  of  Pechot. 
Now  they  have  lost  their  elasticity,  and  will  no  longer  rise 
under  the  weight.  The  dementia  which  I  feared  is  ar- 
rived ;  it  runs  its  course  rapidly,  and  in  less  than  two  years, 
this  unfortunate  man  will  have  sunk  into  the  last  stage  of 
fatuity." 

Pechot  was  acquitted,  hut  he  did  not  seem  to  understand 
what  was  passing  around  hira,  and  retired  with  the  gen- 
dannes,  repeating  his  old  strain ;  "  where  are  you  carrying 
me  t    I  believe  you  are  going  to  kill  me." 

Dr.  Chambeyron  closes  the  account  of  this  case,  with  the 
following  practical  reflections,  which  are  entitled  to  most 
serious  consideration. 

"  There  certainly  cannot  remain  a  doubt  as  to  the  reality 
of  Pechot's  insanity,  or  its  existence  previous  to  Uie  murder 
he  committed,  and  its  uninterrupted  continuance  from  that 
time  to  his  trial.  Having  struck  the  deceased,  and  left  her 
for  dead  in  the  stable,  he  fled  to  the  barn  and  barricaded  - 
the  door,  exclaiming  that  the  gendarmes  were  after  him. 
The  next  day  be  shut  himself  up  again.  An  insane  person, 
t/iere/ore,  may  appreciate  the  act  he  has  commiited,  and  fore- 
see its  consequences.  On  the  other  band,  Pechot,  after  having 
concealed  himself,  walked  out  into  the  village, — a  fact  which 
proves,  either  the  weakness  of  his  understanding,  or  the 
versatility  of  his  thoughts.  The  means  he  took  to  avoid 
3» 
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the  penalty  of  the  crime,  are  somewhat  silly  and  paerile, 
for  what  rational  adult  would  bare  thought  himself  beyond 
the  grasp  of  justice,  when  behind  a  door,  unless  he  deaigo- 
ed  to  sell  hia  life  as  dearly  aa  possible  ? 

"  lo  bis  examinations,  Pechot  persisted  in  saying,  that  he 
only  pushed  the  woman  with  his  hand ;  yet  on  the  day  of 
the  act,  or  the  day  after,  when  the  son  of  the  deceased 
pointed  to  the  tools  scattered  about  the  stable,  and  asked 
him  which  he  used  for  striking  his  mother,  he  replied ;  '  if 
I  struck  her,  I  only  gave  her  one  blow,  but  I  do  not  recol- 
lect with  what, — unless  it  were  this,'  pointing  to  a  little 
wooden  mallet  he  had  picked  up.  Further,  Messrs.  TouU 
mouche  and  Toumeux,  charged  with  the  duty  of  examining 
the  body  of  the  deceased,  found,  1,  besides  a  laceration  of 
the  integuments  of  the  head,  a  separation  of  the  whole 
fronto-parietal  suture ;  2,  four  fissures  involTiog  the  parietal 
haae,  one  which  extended  across  the  temporal  and  down  to 
the  base  of  the  cranium ;  3,  several  traumatic  sanguineous 
effusions ;  i,  considerable  depression  of  the  brain  under 
the  parietal  fracture ;  6,  an  inflammatory  softening  of  the 
middle  cerebral  lobe.  They  conclude  that  these  lesions 
vere  produced  by  a  weapon  that  would  break  and  bruise 
without  cutting.  Such  injuries  exclude,  at  least,  to  a  cer- 
tain degree,  the  idea  of  a  simple  fall,  however  rough  the 
object  with  which  the  head  might  have  come  in  contact  If^ 
therefore,  we  admit  that  Pechot  struck  the  deceased  with  a 
mallet,  it  must  equally  be  admitted,  that  an  insant  person 
may  adopt  a  system  of  defence,  and  peraiat  therein.^ 

"  It  was  suspected  that  Pechot  was  simulating,  but  so  fiu 

■  The  reuler  miut  bear  in  mind,  thM  the  reuoniog  which  leads  to  the  gen- 
enl  eoncltuion  here  marked  bj  italici,  u  well  uthe  other  similirlj  marked  in 
Uis  preceding  paragraph,  ia  bMed  upon  the  fkctoTPeohot'a  ineanlt^,  whioh  ii 
■nppoaed  to  be  ptoTed  bj  other  conaidentiona.  Of  oonne  thej'  are  deaipied 
for  application  in  other  caaea,  where  the  Uaia  indicated  in  these  concloaiotw 
might,  in  the  absence  of  other  meana  of  information,  be  adduced  u  prDO& 
of  sanitj,  being  conndered  as  compatible  wUh  the  ide«  of  iuuit^. 
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vas  he  from  this,  that  previons  to  Anne  Lerussaid'a  death, 
he  was  grieved  and  irritated  by  being  called  mad.  Sinoe 
then,  before  the  examiniag  judges  ijugea  wutrucieura)  ha 
always  eluded  the  direct  avowal  of  his  madness.  If  he  did 
not  labor,  it  was  because  be  was  sick ;  if  be  did  not  want 
his  fields  sown,  it  was  because  they  were  exhausted,  and 
be  could  get  no  manure ;  if  his  nei^bors  testified  as  to  these 
nnmerons  aberrations,  he  accused  them  of  sapag  what  they 
pleased,  &c.  Thus  he  presents  also  a  character  common  to 
almost  all  the  iosane,  that  of  not  acknowledging  the  exist- 
ence of  their  disordea',  even  when  they  are  aware  of  it 
themselves." 

Notwithstanding  the  laigth  to  which  this  article  has  al- 
ready extended,  we  cannot  forego  the  opportunity  to  press 
upon  the  attentioa  of  oar  readers  some  of  the  important 
points  which  this  case  presents.  It  ougbt  to  convince  us, 
bow  little  calculated  to  further  the  ends  of  justice  is  the 
testimony  of  medical  men,  in  cases  of  this  kind,  as  generally 
obtained  in  this  country  and  Great  Britain.  If  a  physician, 
who  was  selected  on  account  of  his  eminence  in  the  par- 
ticular department  of  his  art  that  embraces  mental  disorders, 
for  the  purpose  of  ascertaining  the  mental  »nidition  of  a 
criminal,  was  unable,  after  repeated  interviews,  to  discover 
his  insanity,  though  it  actually  existed,  what  confidence  can 
we  place  in  the  opinions  of  those,  who  have  no  particular 
acquaintance  with  insanity,  or  peihaps,  know  lees  of  it  than 
of  any  other  disease,  and  have  had  only  the  most  limited 
means  of  ascertaining  the  mental  cmidition  of  the  individual 
in  question  1  In  France,  if  a  rational  suspicion  be  raised 
that  the  accused  is  insane,  his  trial  is  delayed,  and  pbyat- 
cians  who  ate  distingnished  for  their  knowledge  of  insanity 
are  directed  by  the  judicial  authorities  to  examine  his  case, 
and  repent  thereon  at  a  subsequent  session  of  the  court.  In 
this  country  and  in  England,  if  the  friends  or  counsel  of  the 
accused  would  rest  bis  defence  on  the  plea  of  insanity,  they 
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are  obliged  to  rely  on  the  testimony  of  medical  witnesses, 
whose  only  knowledge  of  him  haa  been  obtaioed  in  one  or 
two  casual  interviews  in  the  prison ;  or,  it  may  be,  that  with- 
out any  prerious  knowledge  at  all,  they  are  placed  upon 
the  witnesses'  stand,  and  required  to  state,  whether,  from 
the  testimony  they  have  heard,  they  are  led  to  believe  the 
accused  to  be  sane  or  insane.  The  evil  does  not  rest  here. 
This  testimony,  instead  of  being  received  as  the  result  of 
an  impartial  and  scientific  investigation  of  a  case  for  the 
purposes  of  justice  alone,  as  medical  testimony  in  such  cases 
ever  should  be,  is  coolly  regarded  as  part  of  the  evidence 
"  for  the  defence,"  to  he  offset  by  some  of  an  opposite  tenor, 
trumped  up,  as  best  can  be,  by  the  government  counsel.  Is 
there  nothing  wrong  in  all  this')  Is  it  not  a  mockery  of  jusr 
tice,  a  setting  at  nought  of  the  common  claims  of  humanity  ? 

There  is  another  point  presented  in  the  management  of 
the  above  case,  which  we  recommend  to  the  special  consid- 
eration of  our  legislators  and  jurists.  No  sooner  is  the 
insanity  of  the  accused  suspected,  than  the  matter  is  rer 
ferred  to  the  investigation  of  those  whose  studies  and  habits 
render  them  peculiarly  fitted  to  decide  it  The  jury  are  not 
left  to  be  puzzled  and  confounded  by  the  conflicting  opinions 
of  irresponsible  men,  who  may  talk  of  what  they  know  little 
about,  and  are  more  bent  on  glorifying  themselves,  or  on 
obtaining  a  triumph  over  a  professional  brother,  than  ad- 
vancing the  ends  of  truth  and  justice.  The  court  too  is 
content  to  abide  by  the  results  of  a  scientific  investigation, 
modestly  declining  to  enlighten  the  jury  with  refined  specu- 
lations beyond  their  reach,  and  to  make  the  issue  of  the  case 
depend  on  its  notions  of  the  nature  and  effect  of  insanity. 
It  seems  to  have  been  enough  for  it  to  know  that  the  accused 
was  insane,  without  minutely  calculating  the  extent  of  his 
knowledge  of  right  and  wrong,  or  laying  down  any  other 
metaphysical  test  of  criminal  respcHisibility. 

The  dehberation,  with  which  the  proceedings  were  con- 
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dacted  in  the  above  case,  presenta  a  strikiag  contrast  to  the 
indecent  haste  with  which  they  have  been  too  often  hurried 
in  Great  Britain.  More  than  six  months  elapsed  between  the 
arrest  of  Pechot  and  his  acquittal,  during  which  the  court 
instituted  suitable  measures  for  determining  the  exact  con- 
dition of  his  mind.  Where,  in  the  records  of  the  Old  Bailey, 
shall  we  find  a  similar  instance  of  humane  and  enlight- 
ened delay  1  Bellingham,  who  shot  Mr.  Percival  in  the  lobby 
of  the  house  of  commons,  was  tried,  condemned,  and  exe- 
cuted, within  eight  days  of  the  commission  of  the  fatal  act ; 
and  though  his  counsel  raised  strong  suspicions  of  insanity, 
which  it  needed  only  the  testimony  of  his  friends  and  ac- 
quaintances, who  lived  at  a  distance,  to  confirm,  yet  the 
opportunity  to  send  for  them  was  sternly  refused  by  the 
court,  as  if  it  were  a  covert  attempt  to  defeat  the  ends  of 
justice.  Had  Fechot  been  tried  immediately  after  commit- 
ting the  offence,  or  even  after  the  report  of  the  medical  com- 
mission, he,  too,  would  probably  have  sufieied  as  a  felon, 
instead  of  being  consigned  to  the  hospital  as  a  patient. 
What  further  arguments  are  needed  to  convince  us,  that 
when  insanity  is  pleaded  in  defence,  ample  time  and  op- 
portunity should  be  afforded,  for  ascertainiug,  by  suitable 
inquiries,  whether  the  accused  is  really  sane  or  not  1  What- 
ever the  result  may  be,  we  cannot  see  what  harm  can  pos- 
sibly arise  from  delay.  i.  a. 


ART.  III^TBE»RY  OF  THE  RIGHTS  OF  AUTHORS. 


[Hie  foUowing  duwTtation  eoaititutei  Put  Thiid  of  a  Trntiae  fin  French) 
on  the  Rights  of  Aathon,  in  LileiMura,  Sciencef,  and  the  Fine  Am,  the 
fint  rolome  of  which  hu  leccntlj  been  pabliihed  st  Puia,  bj  AngoatiD' 
Charlea  Renouard,  author  of  a  treatiae  publiahed  a  tew  jean  aiDoe  on  Pa- 
teata  for  new  ioTeDliona.  It  conaiden  the  abatiact  queation  of  the  natiiTe 
of  tlie  righla  of  authora,  independent!;  of  all  lefialatioD  on  the  anbjeot  Two 
Ibeofiea  baTe  been  (tailed  aa  tlw  baaia  of  the  poaitiTa  law  lelatiDg  to  cogf 
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(i^it.  One  of  tbaM  tbsoriM  utrilralM  to  an  aathor  k  tight  of  propettj  ia 
hi*  thooghti,  ud  denuudi  the  Bute  pratecUtm  tbi  tJiii  properlj,  which 
the  pMJtiie  laws  sccord  to  the  pioprletoc  of  an  srticle  of  merchuidiM.  The 
other  coiuiden  the  composition  and  publication  of  a  book  aa  a  (errica 
(Tolontaty,  iiu]e«d,  but  not  llie  Imm  meritonoiu,)  readaied  by  the  authw  ts 
the  publie,  nhioh  entilles  him  to  an  adequate  icmnneratimi.  On  the  finf 
of  theae  tbeoriea  ia  foanded  the  claim  of  ■  perpetual  copj-rifht, — the  fia- 
Torite  project  of  >oiiie  recent  writera ;  on  the  other,  the  ayatem  of  an  ezcln- 
aire  privile^  to  print  and  aell  fbr  a  limited  period,  which  ia  the  baaia  tf 
the  lawa  of  all  or  nearly  all  the  rtatea  of  the  oiTiliied  world,  on  the  aabjeot 
of  copj-right.  Hr.  Renooerd,  in  oppontion  to  almoat  all  the  theoretical 
writera,  adopta  the  latter  ■; item,  and  explains  and  defcnda  the  gronnda  <£ 
hia  opinion,  in  a  very  able  and  concluaive  manner,  Hia  arguments,  it 
■eema  to  na,  are  unanawerable.  Thia  diacaaaion  ia  very  remarkable  in  one 
leapect ;  it  leads  bj  reaaoning  and  argnmeDt  to  the  aame  theoretical  tesolta, 
which  hare  been  already  practically  adopted  in  the  eziattng  laws ;  and,  tbn*, 
nnlike  most  theoretical  ipeculationa,  establiahca  an  existing  inatitution  upon 
the  firm  bana  of  abstract  and  unmulable  principle.  The  aabject  of  i«ma- 
Berating  authors  for  their  aerriceB  to  the  public,  or,  in  other  words,  the  law  of 
copy-right,  aeema,  at  thia  moment,  to  be  attracting  legiaUtiye  attention  in  eretjr 
part  of  the  ciriliied  world  ;  and,  though  the  qneation  of  theory  ia  hardly  an 
open  one  in  this  coontry,  since  the  coDBtiCation  of  the  United  States  ^res 
ila  sanction  to  the  system  of  eiclusive  privilege  for  a  limited  period  only; 
yet  the  snbject  is  not  without  ita  interest  here,  and  mO  probably  be  mnch 
diacussed  even  on  theoretical  grounds,  by  the  next  or  some  succeeding 
congress,  in  leftrcnoe  to  extending  the  pririlege  of  copy-tight  to  Enjtiah 
authors,  under  the  new  inlematjonal  coj^-right  law  of  Great  Britain.  Undei 
these  circumstances,  the  following  theoretical  expoaition  of  the  principle, 
upon  which  the  general  system  of  copy-right  is  founded,  will  be  likely  to 
prore  an  acceptable  contribution  to  the  somewhat  scanty  knowledge  existing 
MnoDg  01  on  this  important  and  really  difficult  subject.  In  the  courae  of  this 
dissertation,  Mr.  Renouard  takes  occasion  to  refer  to  the  opinion  of  Kant, 
in  regard  to  the  rights  of  authors ;  and,  in  another  part  of  his  work,  be  gives 
an  analysis  of  the  doctrines  advanced  by  that  author.  Ab  every  thing  which 
the  great  German  metapbyncian  has  written  ia  worthy  of  attention;  and  as 
his  ideas  on  the  matter  in  question  have  had  no  trifling  influence,  both  in 
the  legislation  of  the  German  Statea,  and  in  the  fomation  of  the  speculative 
opinions  of  the  German  BDthors ;  the  analysis  i^  bis  ayitem,  inserted  in 
the  first  part  of  Mr.  Renonard's  work,  has  been  tianalated  and  annexed  to 
the  Theory  of  the  Rights  of  Aathora.  In  making  the  following  tranalatioa, 
the  French  word  tUteur,  which  does  not  answer  to  our  word  edtMr,  but 
oomspaiids  more  nearly  to  what  we  mean  by  a  pMMer,  has  been  rendered 
by  the  latter  word,  la  English,  we  have  no  w(wd  except  pirate,  to  de«fnate 
one  who  pnbliabes  k  boiA  without  the  peimiaaion  of  the  antfaot  orpr^rietor; 
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M^  u  tbat  woid  ia  ■eldixn  ued  in  Ihmt  «imf,  ths  word  eamttifater  baa 
been  adopted  aa  a  moie  proper  tnmalatioD  of  Ihe  woid  nmtrc^idaw,  bj  whioh 
(he  French  deaignate  «□  onauthoiiled  publiibei. 

Thia  diaaeiUUion  waa  Snl  Rad  m  a  memoit  before  tlie  Acadeinj  of  Ifoial 
and  PdHieal  Scienoea,  at  Paria,  in  Jannaij,  1837 ;  it  waa  aabaei|aeDtlj  pnb> 
tiabad  in  the  Betiew  of  LegialUkui  and  JOnaprndance,  condncted  bj  Mr. 
Wotomki ;  and  waa  then  inaerted,  with  aomo  chaogea  and  many  additiona, 
and  a  diviaion  into  para([rapha,  in  the  fiiat  Tolome  of  Mr.  Renonard'a  woik 
on  tbe  tighta  of  aathota,  fVom  which  it  ii  now  tranalaled.] 


In  the  two  preceding  parts,  I  have  coUecled  together 
all  the  facts,  ancient  as  well  as  modern,  which  it  has  been 
possible  for  me  to  obtain,  concerning  the  rights  of  authors, 
without  troubling  myself  as  to  the  consequences  to  be 
drawn  from  such  or  such  of  the  numerous  materials,  which 
I  have  placed  before  the  eyes  of  my  readers. 

Impartiality  is  not  indifference.  It  was  proper,  that  I 
should  hold  myself  exempt  from  every  systematic  preoccu- 
pation, so  long  as  my  task  was  merely  that  of  an  exact 
narrator  and  a  faithful  compiler;  but  now  it  is  our  business 
to  draw  conclusions;  and  we  should  have  lost  the  time  we 
have  spent  in  an  exposition  of  arguments  and  facts,  if  so 
miany  iUusirations  had  given  rise  to  nothing  but  doubt  in 
our  minds,  and,  if,  miable  to  choose  between  them,  we  did 
not  find  ourselves  led  to  the  free  adoption  of  a  system. 
For  the  sake  of  clearness,  I  shall  divide  this  dissertation 
into  as  many  paragraphs  as  il  contains  priiKipal  proposi- 
tions. 


Autkara  have  a  right  to  profit  by  the  produce  of  their  works. 

Natural  equity  and  history  agree  in  putting  this  proposi- 
tion beyond  dispute.  It  has  always  been  considered,  that 
the  author  of  a  work  has  a  right  to  be  recompensed  for  his 
labors.  In  the  period  anterior  to  the  invention  of  printing, 
(his  right,  too  self-evident  not  to  be  from  thenceforward 
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explicitly  acknovledged,  did  not  exist  under  the  form  of 
an  exclusive  right;  as  no  one  denied  the  possessor  of  a 
manuscript  or  copy  the  faculty  of  reading  it,  learning  it  by 
heart,  or  reciting  it,  so  it  was  never  dreamed  of  to  interdict 
the  taking  of  copies,  to  be  bought  and  sold  like  all  other 
movable  objects.  At  this  epoch,  authors  sold  copies  of 
their  works,  but  the  sale  was  not  confined  to  them ;  and  it 
was  necessary  to  seek  otherwise  than  in  this  pitiful  way 
the  remuneration  to  which  they  were  entitled.  It  was  not 
until  after  the  discovery  of  the  prompt  and  easy  mode  of 
reproducing  a  great  number  of  copies,  by  means  of  the 
press,  that  the  idea  of  an  exclusive  right  arose,  and  it 
began  to  be  believed  that  an  author  might  find  an  in- 
demnification for  his  labor  and  a  payment  for  his  services 
in  the  sale  of  bis  works.  This  right,  in  the  first  instance, 
took  the  form  of  a  privilege,  which  at  that  time  prevailed 
in  regard  to  all  industrial  fabrications,  as  well  as  in  the 
exercise  of  all  the  professions ;  and,  which,  originally  pro- 
tective, became  more  and  more  oppressive,  as  the  improve- 
ment of  the  social  state  rendered  it  of  less  utility.  But 
the  system  of  privileges  was  complex ;  and  those  of  au- 
thors were  inextricably  mixed  up  with  the  privileges  of 
booksellers,  of  printers,  and  of  dramatists.  We  have  seen, 
in  the  first  part  of  this  treatise,  what  has  been  the  progress 
of  the  claims  of  authors ;  how,  at  first  unknown  and  mis- 
understood, they  came  to  light  when  literature  attained 
power;  how  they  grew  with  the  influence  of  the  press; 
and  how  they  finally  gained  a  place  in  modem  legal  sys- 
tems, in  all  of  which  they  are  now  the  objects  of  attention 
and  regard. 

We  may  and  we  ought  to  discuss  at  length  the  nature 
and  the  extent  of  the  rights  of  authors.  But  to  deny  that 
they  have  a  right  to  derive  a  profit  from  their  labors  would 
be  to  deny  the  existence  of  light.  We  shall  not  stop  to  de- 
monstrate a  truth  so  manifest 
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II. 

Society  acptires,  by  the  publication  of  a  'work,  a  right  to 
preserve  the  use  of  it. 

A  work  before  it  is  published  belongs  only  to  the  author ; 
it  is  his  spoken  or  written  meditation,  his  thought,  his  in- 
tellectual being;  it  is  himself;  the  author  is  not  bound  to 
account  for  it  to  any  one,  and  is  the  absolute  master  to 
modify  or  destroy  it.  The  fruit  which  he  then  draws 
from  it  is  the  well-being  of  study,  the  enjoyment  of  labor 
and  of  the  exercise  of  his  faculties ;  it  is  that  pleasure  of 
creation  which  is  produced  by  the  birth  of  ideas. 

By  publication,  the  author  ceases  to  remain  alone  with 
bis  thought,  and  his  work  enters  into  all  the  understandings 
to  which  be  communicates  the  expression  of  it  This  is 
an  incontestable  fact  Does  there  result,  from  this  fact,  a 
right  in  favor  of  society  1 

It  may  be  demanded,  whether  an  author,  who  has  com- 
municated his  ideas  by  publication,  and,  in  return,  has 
received  influence,  honor,  and  perhaps  profit  from  such 
commuoicalion,  can,  after  having  obtained  these  advan- 
tages, break  the  association  into  which  he  has  caused  the 
public  to  enter,  and,  at  his  pleasure,  withdraw  the  share 
furnished  by  himself.  Will  it  not  be  admitted,  that  if  the 
public  has  gained  the  knowledge  of  the  work,  the  author, 
on  his  part,  has  gained  a  public  ^  Will  it  be  denied,  that 
the  most  originEil  writer  is  the  work  of  bis  own  age  and 
of  former  ages,  as  much  at  least  as  of  his  own  proper 
genius ;  that  the  general  domain  has  furnished  him  with 
the  elements  of  the  ideas  which  he  has  elaborated ;  that  in 
restoring  them  to  the  civilization  to  which  he  is  indebted 
for  them,  he  acquits  himself  of  a  duty  towards  humanity, 
and  pays  to  bis  cotemporaries  and  to  his  descendants  a 
debt  of  gratitude,  with  which  he  is  charged  in  favor  of  his 
cotemporaries  and  his  ancestors  1 
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These  considerations,  weighty  as  they  are,  are  not  suffi- 
cient to  bind  the  author  himself  otherwise  than  by  a  moral 
obUgatioo,  or  to  give  rise  to  a  formal  right  to  interdict  him 
from  delaying  or  suppressing,  during  his  lifetime,  his  intel- 
lectual communications  with  the  public. 

But  when  the  author  has  ceased  to  exist,  it  does  not 
belong  to  any  one  vhatsoerer  to  will  that  his  work  shall 
perish,  or  to  place  any  obstacles  in  the  way  of  the  pro- 
pagation to  which  he  has  deliveied  it  To  hare  commu- 
nicated his  conceptions  to  the  public,  is  to  hare  clearly 
manifested  an  intention  to  give  duration  and  hfe  to  them ; 
but,  it  is  publicity  alone  that  assures  the  life  of  a  worfc, 
clothes  thought  with  a  body  which  is  immortal,  and  pre- 
vents it  from  being  destroyed  with  the  corporeal  organs  of 
him  who  conceived  it.  The  assignees  of  the  author,  who 
can  have  no  rights  but  from  him,  would  put  themselves  in 
revolt  against  his  will,  if  they  should  injure  the  circulation 
of  his  work.  It  is  in  vain  for  the  author  himself  to  ex- 
press a  desire,  that  after  his  decease  the  contract  consnm- 
matcd  between  bim  and  the  public  siiould  remain  unex- 
ecuted ;  the  ideas,  which,  in  his  lifetime,  he  introduced 
amongst  those  of  the  public,  the  public  detains  by  an  inde- 
structible act,  and  possesses  by  an  irrevocable  donation, 
or,  to  speak  more  properly,  by  an  aliepation,  the  price  or 
the  penalty  of  which,  received  in  part  during  the  life  of 
authors,  will  for  ever  identify  itself  with  their  memory ;  the 
public  has  an  express  right  to  preserve  these  ideas  within 
its  domain. 

III. 
A  laiD  concerning  this  matter  cannot  be  good,  but  u^wn  the 
double  condition,  that  it  neither  sacrifices  the  right  of  au- 
thors to  the  pubUc,  nor  the  right  of  the  public  to  that  of 
authors. 

This  proposition  is  a  necessary  consequence  of  those 
ilready  stated.    Since  the  two  righto  exist,  to  deaimr  ths 
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one  in  order  to  give  force  to  the  other,  would  be  to  Banction 
an  usarpatioD,  either  upon  the  private  or  the  public  domain. 

This  conciliation  of  the  two  rights  and  interests,  so  far 
from  having  been  neglected  in  practical  legislation,  appears, 
on  the  contrary,  to  be  the  principal  idea,  which  has  deter- 
mined almost  all  the  laws  concerning  ibis  matter. 

This  result,  to  which  we  have  arrived  by  experience  and 
good  sense,  is  not  sufficient  to  explain  the  theory ;  and  our 
legislation,  consequently,  prudent  and  just  as  it  is,  has  been 
incessantly  attacked  and  called  in  question  even  in  its  very 
foundations.  This  cannot  fail  to  be  the  case,  so  long  as  the 
principles  of  our  law  remain  enveloped  in  the  same  obscu- 
rity. It  is  only  by  the  adoption  of  a  strong  and  clear 
theory,  and  by  the  destruction  of  the  prejudices  which  pre- 
vail in  this  matter,  that  the  discrepancies  of  opinion  will 
have  an  end.  In  order  to  do  this,  it  is  not  enough  to  say, 
that  there  are  two  rights  to  be  conciliated ;  it  is  necessary 
to  go  further,  and  to  become  intimately  acquainted  with 
the  nature  of  these  rights,  the  conciliation  of  which  is  the 
problem  to  be  resolved  by  a  good  law. 

IV. 

The  tao  systems  in  question  are  those  of  a  perpetual  property 
and  of  a  temporary  right. 

By  the  first  proposition,  I  have  set  aside  every  system, 
which  would  tend  to  a  negation  of  the  right  of  authors.  It 
is  not  necessary,  at  present,  to  examine  how  this  right  shall 
be  exercised ;  is  it  perpetual  or  is  it  temporary, — such  is  the 
fundamental  question  which  we  must  first  decide ;  it  will 
be  time,  afterwards,  to  consider  the  variable  and  secondary 
questions  concerning  the  form  to  be  given  to  this  right,  its 
mode,  its  conditions,  and  its  duration. 

The  partisans  in  favor  of  the  perpetuity  of  this  right  are 
very  numerous.    Their  system  is  easily  described ;  it  is  that 
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of  property,  with  all  its  juridical  characters,  traaamissibility', 
perpetuity,  inviolability.  The  greater  number  of  wiiten 
have  embraced  this  opinion ;  we  have  seen  it  explicitly 
taught  by  d'H^ricourt,  Diderot,  Linguet,  Voltaire,  and  the 
tulTocate-generai  Siguier ;  and  it  has  been  advanced  by  a 
hundred  others.  The  expression  lUerary  property  has  en- 
tered into  the  language,  and  the  adoption  of  these  words, 
which  hare  prevailed  in  use,  indicates  the  popularity  of  the 
opinion  which  they  express.  This  opinion  has  finally  pre- 
vailed to  such  a  degree,  that  the  compilers  of  the  laws,  lim- 
iting the  exercise  of  the  rights  of  authors  to  a  specified  period, 
have  considered  it  a  duty  to  commence  by  declaring,  that, 
of  all  kinds  of  property,  this  is  the  most  sacred,  the  most 
legitimate,  the  most  impregnable. 

This  theory  has  been  applied  by  positive  legislation  in 
France,  in  the  regulations  of  1777,  and  in  the  law  of  March 
18,  1806,  concerning  designs  for  manufactures.  In  Eng- 
land, the  jurisprudence  bas  declared  that  a  perpetual  pro- 
perty existed  in  virtue  of  the  common  law,  before  it  was 
restrained  by  legislative  acts.  The  perpetual  property 
existed  in  Holland  from  1796  to  1811,  and  from  1814  to 
1817. 

The  system  of  a  temporary  right  has  enjoyed  but  little 
favor  among  the  writers ;  but,  on  the  other  hand,  it  has 
greatly  prevailed  in  legislation.  It  is  the  general  right  of 
all  nations ;  it  is  that  ot  France,  in  all  her  laws,  ancient 
and  modem,  with  the  exception  of  the  two  above  mentioned. 
It  is  upon  this  basis,  also,  that  all  the  modem  laws  relative 
to  patents  for  inventions  are  founded. 

If  the  question  were  to  be  decided  by  authority,  I  do  not 
hesitate  to  say,  that  the  universal  practice  of  enlightened 
cations  ought  to  be  of  much  greater  weight  than  the  agree- 
ment of  the  theorists,  even  if  they  were  imanimous. 

It  is  a  singularity  worthy  of  remark,  that  a  practice  pre- 
vails, without  exception^  which  attacks  the  received  ideas, 
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which  is  at  variance  with  the  established  language,  and 
which  shocks  the  favorite  thesis  adopted  and  defended  by 
almost  all  the  writers.  There  certainly  must  be,  on  one 
side  or  the  other,  a  prejudice  to  be  rooted  up,  a  dominant 
error  to  be  destroyed. 

The  theory  of  a  temporary  right  is  not,  like  that  of  a  lite- 
rary property,  readily  expressed  in  a  single  word;  it  embraces 
complex  ideas;  it  demands  exposition  and  development 
Already,  in  my  treatise  on  patents  for  inventions,  I  have 
attempted  a  demonstration  which  I  am  now  going  to  resume 
and  complete,  by  endeavoring  to  refute  or  obviate  the  prin- 
cipal objections,  to  which  it  has  appeared  to  me  to  have 
given  rise.  At  this  period,  I  was  not  acquainted  with  the 
dissertatitM)  of  Kant,  on  this  subject  I  do  not  adopt  all  the 
developments  or  all  the  consequences  of  that  dissertation ;  and 
I  agree,  that,  proposing  especially  to  found  and  to  define  the 
right  of  publishers,  he  has  not  explicitly  resolved  the  ques- 
tion which  now  occupies  our  attention.  But  he  has  at  least 
established  it  as  a  principle,  that  a  book  is  nothing  more 
than  the  use  of  the  powers  and  faculties  of  the  author,  or 
an  instrument  by  the  aid  of  which  he  addresses  himself  ia 
language  to  the  public.  I  hope  to  demonstrate  afterwards, 
that  consequences  flow  from  this  fundamental  principle, 
which  are  irreconcilable  with  the  thesis  of  a  perpetual 
property. 

It  has  frequently  happened  to  me,  in  the  discussion  of  this 
question,  lo  meet  with  partisans  of  the  right  of  property  who 
were  disposed  to  hold  it  very  cheap ;  and,  who,  provided  one 
consented  not  to  deny  the  right,  were  ready  to  abandon  all 
the  consequences  of  it,  and  to  restrain  its  effects  to  those  of 
a  property  purely  temporary.  This  seems  to  have  been  the 
case  also  in  all  the  legislative  discussions  on  this  subject. 
That  expedients  of  this  kind  might  be  resorted  to,  in  the 
practical  management  of  affiiirs,  for  the  purpose  of  cutting 
short  or  evading  a  discussion,  is  conceivable ;  but  when  we 
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are  c&llsd  upon  to  decide  a  philosophical  problem,  we  must 
go  to  oar  task  with  more  resolution.  The  pretraded  sola- 
tion,  which  consists  in  ackaowledging  the  property  only  to 
convert  it  immediately  into  a  right  purely  temporary,  is  a 
mere  subterfuge.  I  shall  hereafter  demonstrate,  that  the 
essential  principles  of  property  are  opposed  to  such  an 
adjustment  It  is  because  the  discussion  of  fundamental 
principles  has  been  eluded,  that  the  questions  remain  con- 
fused; that  the  laws,  drawn  up  without  method  and  unity, 
lend  themselTes  to  all  forms  of  ailment;  that  the  juris- 
prudence floats  without  a  compass.  InTestigations  of  this 
kind  are  not  idle.  The  study  of  legislation  wonld  be  in- 
complete, if  we  should  content  ourselves  with  copying  the 
texts  which  it  might  bring  together,  at  even  with  deter- 
mining the  results  which  it  might  be  useful  for  it  to  obtain ; 
and  something  will  be  wanting  to  the  satisfaction  of  the 
understanding,  as  well  as  to  the  logical  certainty  of  tiia 
teaaonmg,  if  we  neglect  to  go  back  to  principles,  and  after- 
wards to  follow  them  out  in  their  results. 


The  reproduction  of  works  of  mind  is  not  an  object  of  property. 

In  order  to  ascertain  whether  there  is  such  a  thing  as 
literary  property,  or,  on  the  contrary,  whether  authors  do 
not  derive  Uieir  right  to  receive  a  price  for  their  labors  from 
a  different  title  from  that  of  proprietors,  it  is  iodispeosable, 
in  the  first  place,  to  consider  the  nature  and  characteristics 
of  property  in  gmeral. 

It  is  undertaking  a  formidable  analysis,  to  attempt  to 
show  clearly  the  grounds  upon  which  the  great  right  of 
property,  one  of  the  chief  supports  of  the  social  edifice,  is 
founded.  There  is  no  higher  or  more  arduous  question  in 
the  philosophy  of  law. 

That  intelligence  has  the  empire  over  things, — that  man 
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is  the  lawfal  master  of  noQ-intelligent  nature,  delivered  to 
hiiD  for  his  use, — js  a  truth  too  evident  to  be  contested. 

That  the  world  has  been  given,  not  to  one  or  to  several 
taen,  hut  to  the  human  race ;  that  sociality  is  a  law  of  our 
physical,  intellectual,  and  moral  organization ;  that  the  state 
of  society, — a  necessary  state,— has  created  for  men  an 
order  of  duties,  which  they  are  essentially  constituted  to 
comprehend,  and  the  care  of  which  is  confided  to  each 
individual  conscience,  even  before  it  is  assumed  by  positive 
laws;  that,  in  the  first  rank  of  these  duties,  is  placed  that 
of  reelecting  in  oar  fe1low<m«i,  personality,  reason,  liberty, 
holy  in  them  as  in  ourselves;  that  from  thence  results  a 
moral  limit  to  our  empire  over  material  nature,  a  limit 
which  consists  in  a  respect  for  the  rights  of  others,  in  en 
obligation  not  to  attempt  to  appropriate  to  our  own  use  those 
portions  of  matter  already  appropriated  by  one  of  out  fellow 
men :  these  are  propositions,  which  philosophy  has  so  well 
demonstrated,  that  it  is  quite  unnecessary  for  us  to  stop  to 
establish  them  by  proof;  they  are  acquired  to  science,  which 
has  a  right  to  hold  them  as  proved,  and  to  take  them  for  a 
point  of  departure. 

These  fundamental  principles  are  not  sufficient  of  them- 
selves to  estabUsh  and  justify  the  origin  and  the  conditions 
of  this  right. 

Properly,  as  it  is  defined  by  usage  and  universal  consent, 
is  an  entire  and  absolute  right  over  things,  which  is  acquired 
by  first  occupation,  by  exchange  (a  contract  which  includes 
that  of  sale),  by  donation,  by  natural  successions,  regulated 
by  the  will  of  the  law,  and  by  testamentary  successions 
regulated  by  the  will  of  the  individual. 

The  complete  power  of  the  proprietor, — the  inviolability 
of  his  exclusive  right, — the  perpetuity  of  this  right  by  the 
complete  transmission  of  it  from  one  to  another ; — these  are 
the  characteristics  which  the  habits  of  the  human  race  lecog- 
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nise  in  property,  and  upon  which  the  respect  it  receires  is 
founded. 

The  right  of  property  has  had  its  adversaries ;  for  one  of 
the  proofs  of  hberty,  irhich  the  human  mind  has  always 
given,  has  been  to  revolt  against  the  best-accepted  truths. 
Some  hare  demanded  a  new  social  organization,  founded 
upon  a  cooperation  of  all  labors,  and  a  community  c^  all 
goods ;  others,  acknowledging  labor  as  the  only  lawful 
source  of  possession,  have  attacked  hereditary  transmis- 
sions, and  the  payment  of  rents  to  proprietors,  who  do  not 
occupy  or  cultivate  their  estates  themselves.  It  would 
belong  to  a  supreme  power  only,  to  assign  to  each  bis 
share  in  the  distribution  of  material  things,  according  to 
the  capacity  or  the  utility  of  individuals  and  for  the  greatest 
general  good. 

I  shall  not  trouble  myself  with  a  refutation  of  these  para- 
doxes; not  that  they  do  not  involve  social  problems  of  a 
high  interest,  or  that  the  discussion  of  them  might  not  lead 
to  the  establishment  of  important  truths ;  but  it  is  necessary 
to  know  how  to  set  bounds  to  our  inquiry,  and  to  avoid  the 
temptation  of  proving  every  thing  and  of  saying  every  thing. 
I  declare,  therefore,  that  i  take  for  my  point  of  departure 
the  common  belief  of  the  human  race  in  the  right  of  pro- 
perty. In  another  place,  I  shall  set  forth  how  and  why  I 
fully  accept  the  wisdom  and  the  truth  of  this  general  belief. 

Not  only  do  I  believe  in  the  right  of  property )  but  I  am 
one  of  those  who  think  that  its  establishment  rests  upon  a 
necessary  and  natural  right.  I  shall  mention  the  reasons 
why  I  do  not  accept  the  opinion,  which  would  reduce  pro- 
perty to  a  mere  creation  of  civil  right,  resulting  from  variable 
conventions,  established  by  positive  laws  with  a  view  to  the 
greatest  social  utility. 

The  numerous  partisans  of  this  last  opinion  consider  pro- 
perty to  be  lawful  because  it  is  useful ;  for,  according  to 
them,  utility  is  the  root  of  all  right ;  one  positive  lav  has 
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created  property ;  another  positive  lav  may  destroy  it,  and 
mpply  its  place  by  a  oew  combinatioa.  For  those  who 
hold  this  system,  the  controrersy  ccmceraing  the  rights  of 
tbe  authors  of  intellectual  productions  may  be  reduced  to 
ttie  inquiry,  whether,  in  this  matter,  it  is  useful  or  injurious 
to  sanction  a  right,  destined  to  be  exercised,  in  all  its  plen- 
itude, according  to  the  rules  and  with  the  consequences 
which  the  existing  law  attributes  to  tbe  property  of  material 
objects.' 

But  I  neither  will  nor  can  thus  limit  the  question,  since  I 
ooDsider  property  as  belonging  to  that  necessary  right,  which 
constitutes  what  must  be  called  the  natural  law ;  a  law 
^perior  to  the  arbitrary  and  accidental  combinations  of 
positive  laws,  which  cannot  reject  it  or  substitute  any  thing 
in  its  place.  If  I  should  acknowledge  in  the  rights  of  au- 
thors the  character  of  property,  my  mind  would  not  be  at 
liberty  to  refuse  them  a  single  one  of  its  consequences. 

I  shall  first  set  forth  the  ground  and  the  origin  of  the  right 
of  property,  and,  then,  penetrating  into  the  essence  of  the 
right  of  authors,  I  shall  examine  whether  these  two  rights 
proceed  from  the  same  source  and  exist  upon  the  same 
ctmditions. 

What  is  the  subject  of  the  right  of  property  7  and  what 
is  its  object? 

The  subject  of  property  is  man.  The  non-intelligent 
nature  has  been  given  to  him  to  serve  him,  and  that  he 
might  make  use  of  it ;  it  is  put  into  his  power,  and  subor- 
dinated to  bis  action.  The  things,  which  an  individual  or 
an  association  has  not  appropriated,  remain  a  vacant  good, 
a  good  useless  to  the  human  race,  or  rather  they  are  not 
yet  a  good. 

'  Reitnuned  to  tbeie  ternu,  the  qucition  would  be  promptlj  KMlred :  for, 
M  win  be  seenheTufter,  grave  conatderatioiu  of  general  interest  demonetnte, 
that  there  wouM  be  great  danger  to  the  ncial  state,  in  lubjocting  the  product* 
•f  thmght  to  tho  bcoub  of  ■  perpetual  monopoly. 
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The  right  over  things  would  be  illusory,  if,  for  him  who 
uses  tb«m,  there  wen  no  stability,  no  security,  do  future. 
They  canoot  be  used  but  upon  these  conditions.  If,  when 
ft  man  gathers  a  fruit,  any  one  might  snatch  it  from  his 
band  or  his  mouth ;  if,  when  he  shelters  himself  under  a 
loof,  another  might  drive  him  ftom  it ;  it^  when  he  has  cul* 
tivated  and  planted  a  field,  the  first  comer  mig^t  harvest  it; 
who  would  be  (ool  enough  to  cultivate  the  earth,  to  build  a 
bouse,  or  to  count  for  a  moment  upon  the  future?  If  tbia 
were  the  due  order  of  things,  providence,  in  delivering  ma- 
terial nature  to  the  human  race,  instead  of  furnishing  it 
with  the  condition  of  its  eziatence,  would  have  thrown  into 
the  midst  of  it  an  inexhaustible  source  of  discords  and  of 
wars ;  life  would  be  impossible,  sociality  a  chimera ;  and 
man  would  be  surrounded  by  chaos  and  violenoa  It  is 
therefore  the  law  of  man's  nature  that  things  should  be  ex- 
clusively appropriated. 

To  whom  shall  they  be  thus  appropriated  t  Since  all 
have  originally  a  right  over  all  things,  he  who  first  marks 
a  thing  with  the  seal  of  bis  right,  can  no  longer  be  divested 
of  that  thing,  without  su&ring  injustice  and  injury. 

The  necessity  of  acknowledging  the  fulness  of  right  in 
the  person  of  the  proprietor  does  not  permit  us  to  refuse  him 
the  right  of  exchange,  of  sale,  of  donation.  He  would  not 
have  all  power  over  a  thing,  which  be  was  interdicted  from 
using,  and  in  reference  to  which  it  was  not  lawful  for  him 
to  transmit  to  another  all  his  rights. 

That  which  would  take  place,  if  possession  were  not 
respected  at  alt,  would  equally  happen,  if  respect  for  pos- 
session were  for  a  limited  time  only ;  as,  for  example,  if 
upon  Ihe  decease  of  the  proprietor,  his  goods  should  remain 
without  an  owner.  In  that  case,  the  object  abandoned 
would  perish  or  remain  unused ;  or,  rather,  given  over  to 
the  chance  of  conquest  by  whomsoever  might  first  sei2se 
upon  it,  it  would  at  every  moment  be  the  oooasion  of  war. 
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If  it  ia  importEDt  that  neither  time  dot  death  ehould  dis- 
turb the  atabilitr  of  property,  who  shall  poseesB  upon  the 
death  of  the  proprietor?  who  shall  become  proprietor  in  his 
placs? 

It  is  neither  a  pare  caprice  of  the  accidents  of  birth,  nor  as 
nnemindered  and  arbitrary  provision  of  lav,  vhich,  by  con- 
secrating the  lawfulness  of  natural  and  testamentary  suc- 
cessions, designates  the  legatee  or  the  heir  as  the  just  succes- 
sor destined  to  continue  the  person  of  the  deceased. 

No  man  is  isolated  on  the  earth ;  sociality  is  essential  to 
the  human  race ;  society  is  a  natural  state.  But  society 
would  not  exist,  if  there  were  no  gatherings  together  of 
individuals,  if  there  were  no  aggregations  of  human  beings, 
grouped  around  the  heads  of  families  and  houses,  of  which 
those  heads  were  the  government  and  centre.  It  is  by  this 
cohesion  of  a  multitude  of  partial  societies,  that  the  human 
race  is  held  together  and  united.  A  proprietor  possesses 
only  upon  the  condition  of  peribrmiog  certain  duties.  This 
condition  requires  him  to  nourish  and  educate  bis  children, 
to  eoDtribnte  to  the  common  expenses,  to  the  charges  of  the 
stata  His  wife  and  children,  his  father  and  mother,  his 
brothers  and  sisters,  and  his  domestics,  have  a  certain  share 
in  his  goods,  of  which  he  is  the  dispenser,  and  of  which  he 
it  prohibited,  by  the  law  in  some  cases,  and  in  others  by 
morals,  from  depriving  them.  After  him,  his  goods  remain 
subject  to  bis  debts;  in  the  first  place,  without  doubt,  to  his 
civil  debts,  but  also  to  his  natural  debts.  They  will  pass 
to  the  persons,  towards  whom  the  deceased  was  bound  by 
the  most  intimate  duties,  and  who  will  form  one  or  several 
other  centres  of  bouses  or  families.  If  the  deceased  desig- 
nates one  of  his  associates,  as  the  individual  to  whom  his 
estate  shall  pass,  this  is  the  testamentary  succession ;  if  the 
law  designates  the  person,  this  is  the  legal  succession. 

Through  all  the  transmigrations  of  property,  (he  character 
of  perpetuity  dominates,  and  cootinnes  it  without  interrup- 
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tion  from  the  first  occupant  to  those,  who,  b;  contract, 
donation,  testament,  or  succession,  represent  him  and  sup- 
ply his  place. 

Occupation  is  the  first  source  of  property;  prescription  is 
the  second.  Those,  to  whom  goods  have  not  come  regularly 
by  the  occupation  of  vacant  objects,  or  from  the  assignees 
of  the  first  occupants ; — those,  who  have  been  invested  with 
them  by  conquest,  war,  or  any  other  mode  of  spoliation,  or 
by  any  other  forcible  act, — are  usurpers  and  not  proprietors. 
But,  in  default  of  the  legitimation  derived  from  the  first 
occupation,  the  objects  possessed  by  them  may,  in  their 
hands  or  in  those  of  their  successors,  acquire  the  character  of 
property  by  the  legitimation  of  prescription.  This  is  a  hom- 
age rendered  to  the  necessity  of  the  continuity  of  property. 
There  is  great  sense  in  the  axiom,  by  which  prescription, 
the  daughter  of  time  and  the  mother  of  peace,  is  denomi- 
nated the  patroness  of  the  human  race. 

Whatever  may  be  the  source  of  property,  its  essential 
characteristics  are  exclusive  enjoyment,  complete  control, 
and  transmissibility ;  all  which  are  derived  from  the  very 
nature  of  man,  and  are  necessary  to  the  plenitude  of  the 
right  with  which  he  is  invested,  as  the  master  and  king  of 
nature. 

We  have  studied  property  in  its  subject,  which  is  man. 
It  is  now  to  be  considered  in  its  object. 

Every  object  of  property  must  be  a  thing  susceptible  of 
appropriation. 

It  is  for  this  reason,  that  slavery  is  unlawful ;  for  it  sup- 
poses the  appropriation  of  an  understanding,  whereas  every 
understanding  must  remain  free  and  its  own. 

Even  in  the  non-intelligent  nature,  there  are  some  things, 
the  use  of  which  does  not  require  an  exclusive- apprehension 
perpetually  transmissible. 

The  division  of  things  into  appropriable  and  unappropri- 
able  is  not  new.  It  was  recognised  and  admirably  deve- 
loped by  the  Roman  jurisconsulls. 
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There  is  necessity,  utility,  and  justice,  in  attributing 
appropriable  objects  to  exclusive  proprietors ;  but  to  attri- 
bute unappropriable  objects  to  exclusive  proprietors,  is  to 
impoverish  humauity  entire.  It  is  not  necessary,  since  pri- 
vate interest  has  no  need  to  trouble  itself  in  their  care  or 
preservation;  it  is  not  useful,  as  the  value  of  these  things 
suffers  no  diminution  by  their  being  used  by  every  body  ; 
it  is  not  just,  for  every  man  has  a  right  to  what  he  can 
appropriate  to  himself  without  any  prejudice  to  the  rights 
acquired  by  others;  and  if  an  object  is  such,  that  every 
subject  may  have  the  full  and  complete  enjoyment  of  it, 
without  preventing  any  other  subject  from  enjoying  it 
fully  and  completely,  to  appropriate  it  to  a  single  individual 
would  be  an  intolerable  usurpation. 

The  same  portion  of  earth  cannot  be  cultivated  or  pos- 
sessed by  all ;  but  air  and  fire  are  universal  riches.  There 
is  a  vast  family  of  these  goods,  the  common  patrimony  of 
the  human  race,  and  the  gift  of  a  liberal  providence  to  each 
of  its  members. 

In  this  great  division  of  objects  into  appropriable  and 
unappropriable,  to  which  of  the  two  classes  belong  the  pro- 
ducts of  intelligence, — the  works  of  science,  lileratare,  and 
the  arts? 

'Hiese  productions  and  works,  what  are  they?  A  nov- 
elty of  combination  in  the  results  of  thought.  But  how 
can  any  one  doubt,  that  thought,  by  its  very  essence, 
evades  all  exclusive  appropriation?  When  it  passes  into 
the  minds  which  receive  it,  it  does  not  cease  to  belong  to 
the  mind  from  which  it  emanates ;  like  fire,  it  communi- 
cates and  extends  itself,  without  burning  less  brightly  on 
its  own  hearth. 

From  the  fact,  that  the  limitation  of  thought  by  exclu- 
sive appropriation  is  not  necessary,  the  human  race  has  a 
right  to  conclude  that  it  is  not  permissible.  If  a  field,  or  a 
fruit,  or  any  object  whatever,  which  is  in  its  nature  appro- 
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priable,  is  deliverod  to  all,  or  if  all  desire  (o  take  piwsessioa 
of  il  at  the  same  time,  it  is  clear  that  no  persoa  will  enjoy 
it  On  the  contrary,  the  propagation  of  thought.  Instead 
of  injuring,  strengthena,  augments,  enlarges  it ;  happy  that 
all  can  enjoy  it,  the  human  race  derives  therein  its  dignity 
aod  its  life.  To  propagate,  improye,  and  complete  its 
diffusion,  is  for  humanity  the  highest  kind  of  progress. 

The  perpetuity  of  property  is  agreeable  to  our  social 
habits.  A  piece  of  land,  a  bouse,  a  movable,  are  possessed 
exclusively,  and  transmitted  by  succession.  An  author 
says  to  himself:  I  have  created  a  work,  which  is  worth  as 
much  as  a  movable,  or  a  piece  of  land,  why  should  not 
jaj  children  have  the  enjoyment  of  it,  in  the  same  manner, 
as  other  children  enjoy  the  goods  left  to  them  by  their 
fathers  1  These  considerations  are  powerfuL  It  cannot  be 
denied,  that  if  the  author  had  applied  the  powers  of  his 
mind  in  speculating,  laboring,  planting,  or  building,  he 
might  have  thus  increased  the  patrimony  of  his  children, 
during  that  period  in  the  family  life,  when  it  is  upon  the 
father  and  not  upon  the  children,  that  the  duty  of  labor  is 
imposed,  and  when  the  tender  age  of  the  latter  precludes 
thorn  from  doing  any  thing  for  themselves.  But,  if  we 
attend  to  this  matter  a  little,  we  shall  see  how  the  best 
truths  are  mutilated  and  ruined  by  being  exaggerated.  It  is 
necessary,  that  the  labor  of  the  iathers  should  be  for  the 
profit  of  the  children ;  but  it  is  not  necessary,  by  according 
a  right  of  indefinite  property  in  objects,  the  essence  of 
which  does  not  require  that  they  should  remain  for  ever 
appropriated  to  exclusive  detainers,  to  estabUsh  the  princi- 
pie,  that  the  labor  of  fathers  has  for  its  result  to  favor 
without  term  or  limit  the  idleness  of  children,  to  the 
detriment  of  the  whole  society.  To  extend  transmissions 
by  way  of  inheritance  beyond  those  cases  in  which  inher- 
itance is  indispensable,  is  to  go  farther  than  to  consolidate 
property ;  it  is  to  found  a  nobility,  and  to  build  up,  on  the 
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ruins  of  commoQ  right,  ezceptioos  and  favors  repugnant  to 
OUT  social  order. 

The  concltisioa  from  what  precedes  is,  that,  there  does 
not  exist,  in  the  nature  of  the  creations  due  to  the  labors  of 
authors,  that  character  of  property,  which  has  for  its  condi- 
tion and  consequence  the  perpetuity  of  indefinite  trananis- 
sions. 

Here  arises  an  ohjectim,  which  has  been  too  frequently 
renewed,  act  to  merit  a  serious  attention.  If  the  question 
be  confined  to  the  mere  thought  itself,  it  is  readily  con- 
ceded that  it  is  unappropriable ;  but,  it  is  said,  that,  besidea 
the  thought,  there  is  a  further  creation  of  the  author  in  the 
productions  of  the  understanding.  When  a  manuscript,  a 
picture,  or  a  book,  by  taking  a  body,  has  marked  with 
the  stamp  of  its  form  a  certain  portion  of  matter,  the 
paper,  the  canvas,  or  the  colors,  hare  become  the  Athalia 
or  the  Transfiguration.  The  material  book,  the  body  of 
the  printing,  is  susceptible  of  property.  Why  should  not 
this  property  possess  all  the  characteristics  of  that  of  any 
other  material  object  1 

This  objection  rests  upon  a  confusion.  The  right  which 
we  are  examining  is  not  that  which  consists  in  being  the 
proprietor  of  the  material  body  of  a  book  or  of  a  picture; 
it  is  that  of  reproducing  the  picture  or  the  book ;  it  is  the 
right  of  copy.  There  is  no  doubt,  that  the  exercise  of  this 
right  creates  and  produces  appropriable  objects.  But  that 
is  not  the  question.  Our  inquiry  is,  whether  this  creative 
right  is  susceptible  of  being  appropriated.  A  poet  creates 
verses.  The  paper,  which  materializes  the  emission  of 
them,  is  an  object  of  properly;  the  hundred  thousand 
copies  in  which  these  verses  are  reproduced  are  susceptible 
of  becoming  the  property  of  an  individual,  or  of  a  thousand, 
or  of  a  hundred,  thousand.  But  the  poetry  itself,  the 
power  of  each  individual  to  identify  it  with  his  own  un- 
derstanding, the  possibility  of  repioduciog  by  repeating  oi 
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writing  it, — is  not  appropriable.  The  thought,  the  faculty 
of  emitting  it,  the  power  of  reproducing  it,  must  not  be 
confounded  with  those  portions  of  matter  which  have  be- 
come books,  and  of  the  properly  in  which  no  person  can 
deprive  the  owner,  even  though  every  body  should  repro- 
duce similar  books,  and  should  reimpress  upon  other  ma- 
terial objects  the  emanation  of  the  same  thought  The 
mind,  which  first  combined  or  created  the  thought,  does 
not  physically  jwssess  for  its  materialization  a  more  ener- 
getic power,  or  a  more  special  aptitude,  than  any  other 
mind,  which,  after  having  apprehended  and  comprised  it, 
will  be  as  fully  able  to  reproduce  the  thought  materially, 
as  If  it  had  been  the  original  creator.  To  enable  me  to 
impress  upon  such  or  such  a  portion  of  matter  the  form  of 
this  thought,  which,  by  falling  under  the  aperception  of 
my  understanding,  has  penetrated  its  intimate  essence,  I 
have  thenceforth  no  need  of  any  one's  assistance.  A  posi- 
tive taw  or  a  particular  agreement  may,  in  this  respect, 
limit  or  suppress  my  right ;  but,  if  I  am  bound  by  a  law, 
or  chained  down  by  a  compact,  they  deprive  me  of  a 
faculty  which  I  have  acquired,  and,  which,  without  the 
express  prohibition  of  a  law  or  of  a  compact,  would 
belong  to  me  as  fully  as  to  the  original  creator  of  the 
thought 

The  material  representation  of  the  thought  of  an  author 
gives  birth  to  a  value  which  may  be  sold  and  used ;  and  this 
creation  of  new  values,  added,  by  the  power  of  their  minds, 
to  the  general  mass  of  riches,  is  not  one  of  the  least  titles  of 
good  writers  to  the  public  gratitude.  But,  does  it  follow, 
that  the  spiritual  element  which  enters  into  the  composition 
of  these  values  is  appropriable?  Certainly  not.  Further: 
considering  books  only  in  their  material  existence,  and  in 
relations  purely  industrial  and  economical,  we  shall  per- 
ceive, that  the  essential  and  necessary  part  of  the  spiritual 
element  in  the  creation  of  their  value  is  limited  to  securing 
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the  reimbursement  of  the  expense  of  manufacture  and  sale ; 
an  expense  which  would  be  lost,  if  the  book,  rejected  by 
the  public,  should  onljr  be  productive  of  a  loss  of  industry, 
and  a  debasement  of  the  original  materials  by  the  conver- 
sion  of  white  paper  into  printed  sheets.  A  short  analysis 
of  what  constitutes  the  lucrative  and  venal  part  of  a  boolc, 
by  establishing  this  proposition,  will  demonstrate,  that  no 
portion  whatever  of  benefit  for  the  author  can  enter  into  the 
price  of  a  book,  except  so  far  as  it  is  voluntarily  introduced 
there  by  the  operation  of  a  law. 

Id  order  to  publish  a  book,  the  material  of  a  printing 
office,  types,  presses,  and  ink,  are  necessary;  there  must 
also  he  workmen  to  put  this  material  in  operation  ;  an 
undertaker,  to  oversee,  lodge,  and  pay  the  workmen;  a 
direction,  to  correct  the  proofs  and  to  see  to  the  beauty  of 
the  typographical  execution  of  the  work ;  the  printed  sheets 
most  be  collected  together,  folded,  sewed,  and  bound ;  and 
the  edition  must  be  warehoused,  advertised,  and  sold. 
Each  of  these  operations  requires  intelligence,  and  labor, 
as  well  as  funds.  The  entire  sale  of  the  edition  ought, 
therefore,  to  repay  the  funds  employed,  together  with  the 
interest  thereon;  and  to  pay  the  undert&kers  a  profit,  a 
price  for  the  employment  of  their  understanding  and  their 
time,  for  the  use  of  their  capital,  and'for  the  risks  incurred. 
If  a  publisher  should  raise  the  price  of  a  book,  which  any 
one  was  at  hberty  to  print,  above  these  necessary  expenses, 
free  competition  would  soon  bring  forward  another  pub- 
lisher, who,  by  selling  the  book  at  a  less  price,  would  obtain 
the  preference  among  buyers. 

In  regard  to  the  intellectual  value  of  the  book,  what 
proves  that  (his  passes  for  nothing  as  an  element  of  the 
price,  is,  that  the  more  the  work  deserves  the  favor  of  ihe 
public,  and  the  more  certain  its  sale,  the  lower  the  price  of 
it  maybe  reduced.  Print  aCampistron  and  a  Racine;  and, 
most  certainly,  you  will  be  obliged  to  sell  the  former  at  a 
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dearer  rate  than  the  other,  not  that  it  has  a  greater  literary 
value,  but,  on  the  contrary,  because  it  has  less.  The  sale 
being  less  stire,  and  therefore  likely  to  be  slover,  it  ia 
necessary  to  chai^  a  much  higher  price,  on  account  of  the 
risk  of  non-sale,  and  the  longer  use  of  capital  and  interest 
Add  to  this,  too,  that  the  excellence  of  Racine,  by  multiplying 
the  editions,  obliges  the  bookseller  to  confine  himself  to  the 
smallest  possible  profit,  in  order  to  maintain  a  competitioD. 

This  is  the  case,  vhen  a  book  belongs  to  the  public  do* 
main,  or,  in  other  words,  when  there  is  no  price  to  be  paid 
to  any  one  id  order  to  acquire  the  right  to  print  and  sell  it ; 
the  spiritual  value  of  the  book  is  commercially  equal  to 
Bsro,  and  the  inevitable  effect  of  competition  is  to  e&aca  all 
the  elements  of  price  other  than  those  of  the  manufacture 
and  sale  of  the  book. 

Iq  order  that  it  may  be  othemise,  the  inquiry  must  relate 
to  a  book  which  is  reserved  to  the  private  domain ;  for  then 
the  expenses  and  profits  of  bringing  it  into  the  market  no 
longer  constitute  the  only  elements  of  the  price.  Another 
is  added,  namely,  the  payment  to  the  author  for  each  copy 
delivered  to  the  ptibhc  The  pubhc  must  pay  this  supple 
meat  of  the  price,  so  long  as  there  exists  an  exclusive  right 
respected  in  the  person  of  the  author  or  of  his  assignee. 

It  is  a  gross  error  to  believe,  that,  in  reference  to  this 
question,  there  exists  a  conflict  of  interest  betwe^  authors 
and  booksellers.  When  a  book  is  of  private  domain, 
the  benefit  of  the  exclusive  right  is  divided  between  the 
author  and  the  publisher,  who  consequently  has  an  interest 
in  the  existence  of  this  exclusive  right  The  devolution  of 
a  book  to  the  public  domain  confers,  it  is  true,  the  right  of 
printing  it  upon  all ;  but  under  the  condition  of  a  free  com- 
petition, which,  of  all  the  causes  that  operate  to  diminish 
the  price,  is  incontestably  the  most  efficacious. 

If  it  be  true,  that,  in  the  present  state  of  our  law,  it  is 
nonsense  to  suppose,  when  no  compensation  is  made  to  the 
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author  or  bis  representatires,  that  a  present  is  made  to  the 
booksellers,  it  is  just  to  remark,  that  it  has  not  always  been 
so ;  it  was  really  a  matter  of  grave  coDtrorersy  between 
suthors  and  booksellers,  when  the  right  of  printing  and  sell- 
ing was  the  object  of  exclusive  privileges,  in  those  persons 
who  devoted  themselves  to  that  form  of  industry.  It  was 
then  necessary  to  add  to  the  price  of  manufacture  and  sale, 
not  only  a  price  for  the  author,  but  also  a  sort  of  rent,  attri- 
buted to  a  privileged  and  incorporated  profession.  Hence 
the  chw^  upon  the  public  was  enormous.  The  authors 
had  strong  reasons  on  their  side,  when,  in  opposition  to  the 
factitious  privities  of  the  booksellers,  founded  upon  the 
limitations,  wholly  conventional,  which  shackled  the  free 
exercise  of  professions,  they  set  up  the  claim  of  a  right  in 
their  works,  a  right  founded  in  justice  and  lalwr.  But 
where  the  authors  of  that  period  erred,  was,  that  in  order  to 
maintain  their  doctrine,  they  undertook  to  assimilate  their 
right  in  their  works  to  a  true  right  of  property.  The  error 
has  become  more  striking  and  more  serious,  since  there  are 
DO  longer  any  privileged  booksellers. 

The  state  of  things  which  then  existed,  in  consequence  of 
the  corporate  organization  of  the  booksellers,  may  be  com- 
prehended by  a  comparison  of  the  state  of  things  at  the  pre- 
sent day,  with  relation  to  dramatic  worka  In  the  case  of 
a  theatrical  representation,  if  the  public  wish  to  enjoy  it, 
they  must  not  only  pay  the  expense,  risk,  and  profits  of  the 
theatrical  enterprise,  together  with  the  price,  in  considera* 
tion  of  which,  the  author  accords  the  right  of  representing 
his  work,  but  also  as  a  part  of  the  price  a  further  sum, 
which  corresponds  in  a  certain  proportion  with  the  privilege 
of  the  theatre.  If  the  theatres  were  free,  this  last  element 
woold  cease  to  enter  into  the  price  of  dramatic  represent- 
aticms. 

The  conclosion  from  the  observations  which  precede  is, 
that  the  faculty  of  copying  intellectual  products,  so  long  as 
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it  remains  free  and  universal,  possesses  no  saleable  value. 
It  acquires  this  sort  of  value  only  by  becoming  a  right  re- 
served. In  its  nature  and  in  the  absence  of  restrictive  laws, 
it  is  universal,  unlimited,  and  unappropnable,  as  much  aa 
thought  itself. 

Published  thought  is  only  susceptible  of  being  copied  and 
reproduced,  because  it  has  been  uttered.  From  this  fact, 
the  partisans  of  a  literary  property  draw  the  consequence, 
that,  inasmuch  as  the  author,  before  emitting  his  thought, 
is  the  absolute  master  of  it,  and  may  give  it  to  the  public  or 
not,  as  he  pleases,  be  may  also,  in  giving  it  to  the  public, 
make  bis  own  conditions,  give  one  part  of  the  enjoyment 
and  reserve  another  to  himself,  cede  to  all  the  intellectual 
enjoyment,  and  reserve  to  himself  the  right  of  sale,  the  use- 
ful domain.  It  is  thus,  they  add,  that  the  proprietor  of  an 
immovable  may  alienate  in  part,  and  in  part  retain  the 
rights  which  belong  to  him ;  be  may,  for  example,  alienate 
the  right  of  habitation,  or  the  right  of  culture,  and  retain 
the  right  of  the  chase. 

This  course  of  argument  rests  upon  the  error  which  has 
already  been  pointed  out,  and  which  consists  in  confounding 
two  objects  of  right,  whose  want  of  resemblance  modifies 
the  nature  of  the  right  itself  The  emission  of  thought  can 
only  take  place  by  its  realization  under  some  material  form, 
such  as  speech,  painting,  writing.  If  an  author  wi^es  to 
make  known  his  thought,  it  is  absolutely  necessary  that  he 
should  utter  it.  This  thought,  once  uttered,  penetrates  the 
understandings  to  which  it  comes,  not  because  the  author 
consents  to  it,  but  by  this  alone  that  he  has  emitted  it  It 
is  not  possible,  that  any  other  conditions  should  be  made. 
To  give  and  to  retain  a  thought  is  an  impossibility,  an 
absurdity ;  and  no  one  has  the  power,  by  a  meife  exercise 
of  his  will,  to  divide  that  which  by  its  nature  is  indivisible. 
No  hypothesis  of  reasoning  can  prevail  against  a  reality  so 
evident. 
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To  conclude,  thought  is  essentially  unappropriable;  and 
the  faculty  of  copyiug  and  of  reproducing  thought  is  not 
less  so. 

¥1. 

7%e  expression  literary  property  ought  to  be  discarded  from 
Juridical  language. 

The  proper  employment  of  words  is  not  a  matter  of 
trifling  importance.  When  they  are  confused  or  ill  made, 
they  introduce  obscurity  or  disorder  into  the  ideas  of  which 
they  are  the  signs.  I  hare  no  fear  in  saying,  that  the  pre- 
judices, which  obscure  the  matter  we  are  now  considering, 
derive  their  principal  strength  from  the  right  of  citizenship, 
which  the  writers,  an  interested  party  io  this  coatroversy, 
have  given  to  the  expression,  literary  property,  by  the  help 
of  which  they  hare  habituated  people's  minds  to  their  pre- 
tensions. 

In  its  primitive  sense,  property  means  that  which  is  pro- 
per, peculiar,  to  such  a  person,  or  to  such  a  thing  \  that 
which  belongs  to  its  essence ;  that  which  distinguishes  one 
person  or  thing  from  every  other  person  or  thing.  Thus, 
it  is  proper  to  man  to  be  free;  it  is  proper  to  animals  to 
feel,  to  grow,  and  to  move ;  it  is  proper  to  matter  to  be  ex- 
tended, divisible ;  in  other  words,  liberty  is  'a  property  of 
man ;  feeling  and  locomotion  are  properties  of  animals ; 
extent,  divisibility,  are  properties  of  matter.  In  this  sense, 
it  is  very  true  to  say  that  thought  is  the  property  of  man ; 
that  the  thoughts  of  each  man  are  his  property. 

But  it  is  not  according  to  this  rigorous  and  primitive 
acceptation, — it  is  in  virtue  of  an  extension  given  to  lan- 
guage by  analogy,  that  our  field,  our  house,  our  clothing, 
our  book,  are  called  our  property.  These  objects  are  not 
proper  to  us ;  they  are  a^roprvUed  to  us.  The  influence 
of  language  has  modified  the  original  signification  of  words 
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to  such  a  degree,  that  the  only  objects  of  vbich  man  is 
called  ^e  proprietor,  are  those  material  external  objects, 
which  do  not  make  a  part  of  his  person,  but  are  accident- 
ally found  attached  to  him  by  mere  appropriation.  We  do 
not  say,  that  a  man  is  the  proprietor  of  his  liberty,  an  ani- 
mal of  his  locomotion;  that  fire  is  the  proprietor  of  heat, 
matter  of  divisibility.  One  is  only  said  to  be  the  proprietor 
of  objects,  in  regard  to  which  his  right  is  derived  from  ap- 


If  the  word  prcpri^or  has  but  a  single  meaning,  that  of 
property  has  retained  both.  When  we  speak  of  property, 
however,  as  of  an  object  of  right,  this  word,  in  the  legal 
and  juridical  sense,  designates  only  the  exclusive  right  de- 
rived from  appropriation;  and  it  is  with  property  thus 
understood,  that  the  laws  occupy  themselves.  The  ex- 
pression, properly,  used  to  designate  tits  qualities  and  the 
intimate  essence  of  being,  has  no  place  in  the  language  of 
law. 

The  thought  of  every  man  is  proper  to  faim.  If  we  hare 
racceeded  in  demonstrating,  that  this  thought,  when  once 
emitted,  will  no  longer  be  susceptible  of  appropriation,  it 
follows,  that  the  right  of  property,  in  the  legal  acceptation 
of  the  term,  may  be  applied  to  the  porticm  or  portions  of 
matter,  upon  which  the  form  of  the  thought  shall  hare 
been  imprinted,  and,  for  example,  to  such  a  volume,  or 
such  a  picture,  but  that  it  will  never  extend  to  the  thought 
itself,  any  more  than  it  will  to  the  faculty  of  copying,  of 
reproducing,  or  of  imposing  its  stamp  and  form  upon  any 
portion  of  matter. 

The  expression  right  of  copy  made  use  of  by  the  English 
and  Germans  is  much  more  just.  It  does  not  confound 
the  first  emission  of  the  thought  with  its  reproduction ;  nor 
the  material  property  of  each  of  the  copies  of  a  work  with 
the  intellectual  possession  of  their  contents.  It  opposes 
no  obstacle  to  the  more  or  less  extended  establishment  of 
the  rights,  which  the  laws  may  guarantee  to  the  author. 
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Tfae  expression  literary  property  confounds  all  these 
ideas.  We  shall  refrain  from  the  just  criticisms  to  which 
the  word  literary  is  subject ;  and  shall  attempt  merely  to 
show  the  improper  use  made  of  the  word  property;  be- 
cause that  is  the  important  word,  and  because  the  language 
of  the  law  cannot  admit  this  use  of  it,  without  falsifying  its 
meaning,  and  separating  from  it  the  essential  characters  of 
transmissibility,  perpetuity,  and  inviolability,  which  must 
always  be  connected  with  it 

Til. 

A  book  is  the  undertaking  of  a  service  towards  society. 

A  book  is  a  writing  by  which  the  author  addresses 
speech  to  the  public ;  a  use  which  he  makes  of  his  facul- 
ties to  put  in  circulation  the  conceptions  of  his  mind ;  it  is 
B  service  which  he  renders  to  society  by  communicating  to 
it  his  ideas. 

This  definition  is  that  of  Kant,  who  takes  care  to  ex- 
plain, that,  in  thus  expressing  himself,  he  does  not  speak 
of  the  material  copy  of  the  book,  the  mute  instrument  of 
communication  with  the  public,  but  of  the  book  itself,  its 
contents,  its  words. 

As  to  the  creation  of  new  riches  by  the  faculty  of  con- 
vertiog  into  books  certain  portions  of  matter,  the  utility  of 
which  is  susceptible  of  increase  by  this  conversion, — this 
is  also  a  service,  for  which  society  is  accountable  to  the 
author. 

VIU. 

An  author  has  a  right  to  receive  from  society  a  Just  price  for 

his  service. 

Respect  for  property  is  one  of  the  foundations  of  the 

social  order;  but  it  is  not  the  only  one  upon  which  the 

social  order  rests. 
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Some  portion  of  matarial  property  ia  indispensable  to  the 
life  of  every  man.  All  have  need  of  being  the  proprietors 
of  food  for  their  nourishment,  of  garments  to  cover  them, 
jtnd  of  roofs  to  furnish  them  with  shelter. 

It  is  given  to  some  men  to  be  bom  provided  with  goods; 
others,  and  this  is  by  far  the  greater  number,  obtain  with 
great  difficulty,  and  only  as  they  want  it,  that  portion  of 
property  which  their  necessities  reqaire. 

This  unequal  distribution  of  goods  is  the  result  of  liberty ; 
but  the  law  of  providence,  which,  by  the  mediate  or  im- 
mediate and  always  necessary  consequences  of  liberty, 
leads  the  world  to  an  inequality  of  goods, — this  law  is  con- 
cealed from  us.  Our  ignorance,  which  looks  upon  it  as 
blind,  calls  it  chance.  Those  who  trust  in  the  divine  good- 
ness respect  the  unknown  rule,  the  secret  of  which  God 
has  reserved  to  himself,  and  in  virtue  of  which  he  chooses 
one  to  be  bom  rich,  and  another. to  be  bom  poor,  precisely 
as  he  clothes  such  or  such  a  soul  in  a  strong  or  a  feeble 
body,  or  places  a  man  in  one  part  of  the  globe  rather  than 
in  another. 

To  undertake  to  create  an  equality  of  goods  would  be 
a  temerity,  to  which  the  hardest  and  most  senseless  of 
tyrannies  would  not  expose  itself.  The  earth  cannot  be 
assigned  in  lots  perfectly  equal  to  each  individual  of  the 
human  race ;  nor  can  movable  goods,  by  a  perpetual  pro- 
cess of  weighing,  apportion  their  distributions  and  their 
measures  equally  among  all.  The  finite  and  limited  es- 
sence of  appropriable  objects,  as  well  as  the  innumerable 
accidents  of  their  transmission,  tend  to  concentrate  them  in 
a  number  of  hands  infinitely  small  in  proportion  to  the  gen- 
eral population. 

But  if  human  laws  have  it  not  for  their  impossible  mis- 
sion to  destroy  this  inequality,  they  have  the  difficult  duty 
to  perform,  which  is  nowhere  strictly  observed,  of  not 
encouraging  and  increasing  it.    They  will  have  enough  to 
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do,  if  they  impose  it  upon  themselres  as  a  rule,  to  d^roy 
the  factitious  obstacles,  vhich,  by  arresting  the  spring  of 
individual  activity,  angmeDt  and  aggravate  the  natural 
inequalities,  or  substitute  in  the  place  of  them  the  heavier 
yoke  of  conventional  inequalities. 

But  there  is  a  force,  the  power  of  which  comes,  if  not 
to  establish  a  perfect  equilibrium,  at  least  to  diffuse  among 
men  enough  of  property  to  assure  the  subsistence  of  all. 
This  force  results  from  liberty  and  human  activity :  it  is 
labor. 

If  property  were  not  respected,  (he  most  horrible  chaos 
would  take  the  place  of  social  order.  But  the  world  would 
Dot  be  the  less  impossible,  if,  by  the  side  of  this  respect, 
there  did  not  coexist  a  principle  not  less  serious  and  funda- 
mental, the  principle  in  virtue  of  which  each  one  owes  to 
the  labor  of  others  a  reward  proportioned  to  the  utUity 
which  be  himself  derives  therefrom. 

Property  of  itself  would  not  suffice  for  the  life  of  any 
man.  It  is  not  enough  to  have  a  field ;  tbe  owner  must 
also,  either  by  him.self  or  others,  cultivate,  sow,  and  harvest 
it.  Without  labor,  property  would  be  inert,  unproductive, 
dead  matter ;  it  would  be  absolute  repose. 

Labor  in  its  turn  would  be  nothing  of  itself  II  is  only 
by  making  use  of  material  things,  that  man  can  obtain 
food,  clothing,  and  physical  enjoyments.  Without  the  pos- 
session of  matter,  without  property  which  is  the  right  of 
perpetuity  in  this  possession,  labor  would  have  neither  ob- 
ject nor  order :  it  would  be  a  tumult,  a  combat,  a  chaos. 

Property  which  is  repose,  and  labor  which  is  motion, 
must  therefore  coexist.  Without  their  harmony,  there  can 
be  no  human  life.  What  labor  requires  is  liberty  in  the 
first  place  and  afterwards  payment ;  property  has  no  right 
either  to  recompense  or  wages,  but  only  to  inviolability. 

The  law,  which  wills  that  all  labor  should  receive  its 
wages,  is  correlative  to  that  which  wills  the  inviolabiUty 
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of  propertf :  each  of  them  serves  to  guarantee  and  sanc- 
tion the  other.  Exchange  between  property  and  labor,  if 
it  do  not  go  80  far  as  to  establish  equality  among  men, 
must  at  least  create  for  all  the  possibility  of  living.  A  so- 
ciety is  not  well  organized  but  upon  this  condition. 

To  what  class  do  authors  belong!  Are  they  to  be  reck- 
oned among  the  privileged  of  providence,  to  whom  it  has 
been  given  to  detain  a  few  of  those  material  things,  which 
some  are  permitted  to  possess  exclusively  of  all  others'! 

Their  place,  and  it  is  their  glory,  is  at  llie  head  of  those 
who  live  by  exchanging  their  labors  and  their  services  for 
the  material  objects  of  which  other  men  have  the  property. 

This  labor,  tike  every  other,  deserves  its  wages,  and 
ought  to  be  recompensed  by  a  material  price. 

It  is  ideas  which  govern  the  world ;  it  is  by  them  that 
humanity  is  ameliorated,  that  the  lot  of  individuals  is  en- 
larged, and  the  empire  of  intelligence  extended  over  the 
powers  of  nature. 

Reward  authors ;  pay  them  their  social  debt  We  have 
in  no  degree  weakened  the  sanctity  of  this  debt,  by  de- 
monstrating that  the  production  of  ideas,  the  faculty  of 
reproducing  them,  is  not  an  object  of  property.  The  au- 
thor, by  giving  utterance  to  thoughts  which  may  be  stamped 
upon  matter,  enables  industry  to  fabricate  books,  and  thus 
to  create  appropriable  objects,  dftstined  to  increase  indi- 
vidual wealth.  But  by  endowing  humanity  with  a  new 
combination  of  ideas,  he  does  much  more  still ;  he  enlarges 
the  common  treasure  of  ideas,  which,  without  being  proper 
to  such  or  such  particular  individnals,  is  the  vast  reservoir 
to  which  all  may  resort,  and  which  only  grows  and  in- 
creases by  the  drafts  that  are  made  upon  it.  To  deprive 
any  laborer  whatever  of  his  wages  is  always  an  injustice. 
To  withhold  his  reward  from  an  author,  ihe  first  of  la- 
borers, the  artisan  of  the  first  of  the  goods  of  humanity, — 
the  most  extended,  the  most  rapid,  and  the  most  complet« 
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circulation  of  ideas, — would  be  an  ingratitude ;  it  would,  by 
the  most  improrident  of  calculations,  strike  with  sterility 
the  most  abundant  mine  of  wealth,  the  source  of  all  riches ; 
it  would  be  a  social  trouble. 

IX. 

The  guaranty  of  an  exclusive  right  of  copy  in  the  reproduc- 
tion of  a  work  is  the  best  mode  of  remuneration  on  the  part 
of  society  towards  the  author. 

It  was  for  a  long  lime  thougl\t,  that  writers  and  artists 
ought  to  be  paid  by  pensions  and  favors ;  and  it  was  in 
some  sort  the  state  and  princes,  who  thus  acquitted  the 
debt  of  the  public;  but,  whilst  no  scruple  was  felt  at  ac- 
cepting these  favors,  authors  were  disposed  to  blush  for 
a  payment  drawn  from  the  public  by  the  sale  of  the  right 
of  copy  in  their  own  works.  Some  of  these  notions  have 
changed.  No  unfavorable  prejudice  now  attaches  to  a 
sale  made  by  an  author  of  his  works.  On  the  contrary,  a 
reaction  has  been  produced.  Industry  has  mingled  itself 
with  literature  and  has  too  frequently  taken  its  place. 
Pensions  and  favors  have  not  ceased ;  but  they  have  been 
banished  to  an  accessory  and  secondary  rank.  Literary 
men  no  longer  as  formely  have  a  separate  existence,  at  the 
pleasure  of  princes  and  the  great,  to  whose  liberality  they 
are  indebted  for  peaceful  leisure,  and  to  whom  they  give 
praise  and  sometimes  glory  in  exchange.  Letters  now  lead 
to  fortune,  to  employment,  and  to  honors. 

The  moralist,  who  takes  notice  of  this  revolution,  will 
find  both  good  and  ill  in  it  In  the  actual  order  of  things, 
as  in  the  old  literary  life,  the  passions,  both  great  and 
small,  the  instincts,  generous  or  mean,  calculation  and 
disinterestedness,  have  their  action  and  their  part.  But, 
on  the  whole,  ideas  have  improved.  To  live  by  the  volun- 
tary tribute,  which  the  public  imposes  upon  itself,  is  not 
hunulialing  to  any  position,  or  unbecoming  to  any  genius. 
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There  are  insurmoantable  difficulties  opposed  to  erery 
mode  of  payment,  which  should  proceed  on  the  plan  of 
pensions  or  of  a  fixed  allowance;  or  even,  with  some  very 
rare  exceptions,  upon  that  of  a  purchase  for  a  price  paid 
at  once;  which  last  would  take  the  form  of  expropriation 
for  the  benefit  of  the  public,  if  the  author  were  not  at 
liberty  to  refuse  to  accede  to  it.  With  such  modes  of  re- 
compense, distributive  justice  would  bo  impossible;  and 
there  is  no  treasury  which  wonld  suffice  for  the  insaliable 
pretensions,  the  capricious  favors,  and  the  ready  extortions, 
to  which  these  methods  of  rewarding  authors  would  opeo 
the  way.  If  the  plan  of  expropriation  for  the  benefit  of  the 
public  were  adopted,  who  woald  pronounce  upon  that 
utility,  and  set  a  value  upon  the  literary  works  to  be 
taken?  Who  would  appease  rival  claims'!  Who  would 
do  juslice  to  mediocrity?  Who  would  invent  rewards 
worthy  of  genius  without  exciting  envyl  Who  would 
make  advances  topiotidor  modest  merit?  If  the  estima- 
tion of  the  value  of  works  to  be  purchased  for  the  benefit 
of  the  public  be  attributed  to  the  government,  to  what  dan- 
gerous suspicions,  to  what  low  intrigues,  to  what  ingenious 
corruptions,  to  what  shameful  gains,  will  not  the  admin- 
istration be  exposed,  without  speaking  of  the  errors  into 
which  it  must  inevitably  fall?  But  suppose  the  works  of 
writers  are  to  be  valued  by  their  peers :  will  it  be  safe  to 
trust  literature,  disinterested,  modest,  and  impartial,  as  it 
may  be,  with  the  decision  of  its  own  cause?  Do  magis- 
trates and  juries  possess  those  habits  of  mind,  and  that  pe- 
culiar knowledge,  which  are  indispensable  to  the  decision 
of  so  difficult  a  question  ?  For  my  part,  I  perceive,  on  all 
sides,  nothing  but  inconveniences  and  impossibilities.  There 
is  but  a  single  just  appreciator  of  the  wages  due  to  writers 
and  lo  artists :  the  public.  There  is  but  a  single  just  ap* 
preciation :  that  which  the  public,  without  establishing 
any  rule  beforehand,  measures  by  the  utility  and    the 
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pleasure  vhich  it  derivea  from  a  work.  One  single  mode 
of  appreciation  leema  to  me  to  be  jusi  and  possible ;  it  is, 
to  allow  an  author,  for  each  edition  or  for  each  copy  of  his 
work,  a  right  of  copy. 

This  means  is  that  which  experience  haa  made  known  as 
thd  most  simple ;  it  is  also  the  most  equitable ;  for,  in  gene- 
ral, the  most  judiciously  approximative  valuation  of  the 
utility  of  a  book  consists  in  the  success  which  it  obtains. 
By  the  adoption  of  this  mode,  the  remuneration  of  the  author 
will  be  very  much  subdivided,  and  the  price  of  each  copy 
will  be  increased  by  the  part  which  il  bears  in  the  general 
value  assigned  to  the  object  of  the  copy. 

This  enhancement  of  ihe  price  of  a  book  is,  doubtless,  an 
inconvenience ;  for  cheap  books  are  more  rapid,  powerful, 
and  active  propagators  of  ideas,  than  those  whose  price  is 
dearer.  But  there  can  be  no  payment  of  authors,  unless  re- 
conrae  is  had,  in  some  way,  to  the  public,  to  furnish  it  To 
increase  the  price  of  a  book,  in  order  to  pay  the  copy-right, 
is  to  estaUish  a  sort  of  impost.  Now,  an  impost,  though 
always  inconvenient  to  the  public,  is  legitimated  by  its  des- 
tination, when  it  returns  to  the  public,  in  the  form  of  general 
expenses,  in  individual  security,  in  efficacious  guaranties, 
more  than  it  takes  from  each  contributor.  It  is  buying  the 
cheapness  of  a  book  too  dearly,  to  refuse  to  pay  the  author, 
to  sacrifice  him  to  bis  labors,  and  to  discourage  and  debase 
Ilim  by  want  The  book  will  cost  a  little  more ;  but  it  will 
see  the  light,  and  will  not  be  elided  before  its  birth  ;  and, 
above  all,  we  Aall  not  be  guilty  of  an  injustice  towards  the 
author.  To  say,  that  one  would  prefer  to  pass  a  bridge  or 
canal,  without  paying  any  thing,  rather  than  to  reimburse 
the  expense  of  it  by  a  toll ;  that  one  would  like  to  be  de- 
fended by  an  army,  without  paying  the  soldiers  j  judged  by 
tribanals,  without  paying  the  judges ;  instructed  or  amused 
by  an  author,  without  paying  him  fix  his  labor;  by  a  book> 
seller,  without  paying  him  the  expenses  of  carrying  on  his 
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business;  by  a  printer,  without  paying  him  the  expenses  of 
his  trade;  by  a  laborer,  without  paying  him  for  his-culliva- 
tioD  and  seed ;  would  be  setting  up  the  strange  pretension 
of  receiving  every  thing  from  society,  without  cootributing 
any  thing  in  return,  and  of  making  use  of  onr  fellows  as  if 
they  were  not  our  equals ;  it  would  be  the  overthrow  of 
every  social  idea. 

This  impost  laid  upon  a  work  in  favor  of  an  author  may 
be  collected  in  two  manners.  The  oneconsists  in  interdict- 
ing  to  every  body  but  the  author  and  his  assignees,  the 
faculty  of  fabricating  and  selling  the  work ;  the  other  would 
be,  to  leave  every  tme  at  full  liberty  lo  fabricate  and  sell  the 
work,  but  subject  to  the  condition  of  paying  a  certain  sum 
to  the  author  by  way  of  compensation.  The  first  system 
establishes  a  privilege,  the  second  a  rent 

The  second  system  may  be  the  most  attractive  on  a  first 
view.  Many  persons,  who  are  unwilling  to  renounce  the 
notion  of  the  right  of  copy  being  an  object  of  property, 
would  prefer  having  recourse  to  a  rent,  in  order  to  preserve, 
by  a  sort  of  sovereignty,  which  may  be  indefinitely  extended, 
some  image  of  a  properly  indefinitely  transmissible.  The 
order  of  ideas  would  thus  be  satisfied,  which,  separating  the 
spiritual  from  the  lucrative  part  of  each  work,  delivers  the 
enjoyment  of  the  first  to  the  public,  and  retains  only  the 
second  as  an  article  susceptible  of  sale  and  profitable  use. 

We  shall  not  occupy  ourselves  with  the  objections  which 
might  be  urged,  either  against  a  very  long  duration,  or  the 
perpetuity,  of  a  rent.  These  arguments  might  be  applied 
with  equal  force  to  the  extension,  which  one  might  attempt 
to  give  to  the  duration  of  privileges.  We  will  examine  the 
inconveniences  inherent  in  the  system  of  rent  considered  in 
itself. 

This  plan  is  inadmissible,  by  reason  of  the  impossibility 
of  fixing  the  amount  of  the  rent,  and  the  excessive  difficulty 
of  collecting  it. 
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The  obstacles  jo  the  way  of  collecting  the  rest  might, 
perhaps,  be  surmounted  by  great  care ;  but,  it  is  impossible, 
by  any  regulation,  to  6x  the  amount  of  it. 

This  amount  cannot  depend  either  upon  the  arbitrary 
will  of  the  author,  or  upon  the  valuation  which  any  person, 
who  desires  to  make  use  of  the  right  of  copy,  may  think 
proper  to  make.  To  allow  the  debtor  of  the  rent  to  fix  its 
amount  is  a  manifest  absurdity ;  but  it  would  be  absurd,  in 
the  same  degree,  to  permit  it  (o  be  fixed  by  the  price  which 
the  author  should  demand.  This  would,  in  fact,  be  the 
same  as  conferring  upon  bim  the  privilege  of  selling  his 
work,  and  it  would  be  a  thousand  times  better,  to  attribute 
to  him  the  monopoly  of  it  at  once,  than  to  arrive  at  the 
same  result  in  an  indirect  manner. 

Shall  the  law  be  required  to  determine  the  amount  of  the 
rent?  But  what  can  be  more  unjust  than  a  fixed  measure 
applied  to  objects  which  are  essentially  unequal  7  Shall 
the  number  of  copies,  the  size  of  the  volume,  or  the  price, 
be  taken  as  a  basis  1  There  are  some  works,  the  consump- 
tion of  which  can  never  exceed  a  hundred,  five  hundred,  or 
a  thousand  copies ;  whilst  there  are  others,  which  are  sold 
by  tens  and  hundreds  of  thousands ;  the  size  of  the  volume 
varies  with  all  the  caprices  of  publishers ;  and  the  price 
is  more  variable  still.  Without  speaking  of  extremes  of 
price,  which  are  subject  to  the  control  of  no  one, — or  of  the 
extreme  facility  of  fictitious  prices  and  the  impossibility  of 
proving  them, — we  know  that  the  Teleroachus  may  be  pub- 
lished St  twenty  sous  a  copy,  in  one  form,  and  in  another, 
which  will  not  be  too  dear,  at  one  or  two  hundred  francs. 
In  connection  with  the  text  which  does  not  vary,  we  must 
take  into  consideration  the  paper,  the  type,  the  typographical 
skill  and  care,  and  the  accessory  ornaments,  by  engraving 
or  otherwise,  all  which  objects  are  variable  to  infinity.  If 
the  basis  of  the  rent  be  a  proportional  value,  each  Telema- 
chus,  of  which  the  price  is  two  hundred  francs,  will  produce 
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for  the  copy-right  alone  a  larger  aum,  than  each  entire  copy 
of  the  other  edition  is  worth ;  and  yet  the  text  in  both  is 
precisely  the  same,  and  ta  no  more  valoable  in  the  one  than 
it  is  in  the  other. 

Another  mode  of  fixation  remains ;  which  consists  in  an 
estimation  by  experts,  variable  according  to  circumstances, 
in  case  of  disagreement  between  the  debtor  of  the  rent  and 
the  author.  But,  who  does  not  see  the  expense,  the  delay, 
and  the  litigation,  to  which  every  case  would  give  rise  1 

This  question  is  decided  by  reasoning  precisely  as  it  has 
been  determined  by  experience.  The  exclusion  of  every  other 
acceptable  system  leads  necessarily  to  the  adoption  of  privi- 
leges destined  to  guarantee  a  monopoly  of  the  manufacture 
and  sale,  either  to  the  author  alone,  or  to  him  and  his 
assignees.  All  the  existing  systems  of  law,  whilst  they 
adopt  these  privileges,  make  them  temporary.  The  prac- 
tical grounds  of  this  opinion  have  been  indicated  by  the 
profound  understaudiog  of  Napoleon,  in  a  discussion  in  the 
council  of  state.'  ■ 

>  "  NapoI«oD  wd,  that  tlM  peiptUutf  of  prop«rt7  in  the  funilin  of  BnUian 
would  be  Mtended  witb  iikcoDTaiueneM.  A  litemy  propertj  ii  an  incorpo- 
ml  propertj,  which,  in  the  lapse  of  time,  and  by  the  courae  of  aucceaiioas, 
would  become  divided  among  a  multitude  of  individnab,  and  would  finall; 
CMae  to  eiiat  tot  any  bodj  ;  for,  bow  could  a  great  number  of  proprieton, 
neqiMotly  atadiatanoa  flvm  one  anotlitr,  and  who  aflet  aoma  geBerabona 
could  with  diffieultj  bo  known,  come  to  an  agreement  and  ooDtribnte  la  M- 
priut  the  work  of  their  comaion  author  f  But,  jet,  if  they  did  not  do  ao,  and 
Ihej  alone  hul  the  right  to  publiah  it,  the  beat  hooka  would  inaeDaibly  diaap- 
pear  from  circulation." 

"  There  would  be  another  ineaD*enietiee  not  leaf  grave.  The  ptngtca*  of 
light  would  be  arrealed ;  ainee  it  would  no  longer  b«  allowable  te  comment  oa 
or  anuotata  worka ;  gloaaea,  notes,  commentariea,  could  not  be  aepanted  &om 
a  text,  which  one  waa  not  at  libertj  to  print" 

"  Beiide«,  a  work  haa  piodnced  to  the  author  and  hia  liehv  all  the  benefit 
wkich  they  can  oaturslly  eipeet  ftvm  it,  when  tbc  Grrt  baa  had  tha  oxclnun 
light  to  aell  it  during  hia  life,  and  the  othera  during  the  ten  yeara  which  aoe- 
oeed  hii  death." 

"  NerertbeleH,  if  it  be  deairable  to  ttvot  the  widow  and  heira  itill  fmther, 
let  their  property  be  extended  to  tw«nlf  yeara."  Locre,  LegiaUtini  cirite 
de  U  France,  t.  ii.  p.  17, 18, 19. 
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I  bare  defined  property.  As  to  the  definition  of  privilege, 
erery  one  knows  it ;  it  is  a  private  law,  privaUx  lax.  It  it 
annecessary  to  add,  on  the  one  part,  that  there  exist  privi- 
leges which  are  perfectly  lef  itiniate ;  snd,  on  the  other,  that 
to  subscribe  to  the  dogma  of  literary  property  is  to  decide, 
in  a  word,  that  a  monopoly  of  (he  productions  of  the  under- 
standing shall  be  for  ever  concentrated  in  the  bands  of  a 
small  number  of  privileged  persona. 


Perpetued  privUegea  would  destroy  the  rights  which  belong 
to  society. 

To  accord  to  ao  author,  as  a  remuneration  for  his  labor, 
and  by  a  legal  concessitm,  a  perpetuity  of  the  monopoly 
which  would  exist  by  itself  if  the  right  which  belongs  to 
the  author  accrued  to  him  as  a  proprietor,  would  be  to  arrive 
by  another  way  at  effects  precisely  identical  with  those  of 
the  right  of  property. 

It  has  been  seen,  that  hitherto  I  hare  undertaken  to  de- 
monstrate, that  the  right  of  authors  differs  from  the  right  of 
property,  by  studying  these  rights  in  their  nature  and  in 
their  cause. 

It  is  time  now  to  consider  effects.  Those  which  would, 
flow  from  the  adoption  of  the  theory  of  a  literary  property 
being  absolutely  the  same  as  those  which  would  be  produced 
by  perpetual  privileges,  I  shall  not  separate  them  in  what  I 
have  to  say  on  the  subject. 

The  perpetuity  of  transmission,  Whether  of  privilege,  or 
of  property,  would  increase  the  price  of  books,  and  would 
expose  them  to  destniotion. 

The  perpetual  enhancement  of  the  price  of  books,  the 
absolute  destniction  of  all  competition,  both  for  the  present 
and  the  future,  by  retarding  the  circulation  of  ideas,  would 
be  mortally  prejudicial  to  social  progress.  But  society  would 
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not  suffer  alone ;  the  fame  of  the  author  and  of  his  memory 
would  by  lessened ;  his  dearest  and  most  noble  wish,  the 
propagation  of  his  ideas,  would  be  compromised  and  de- 
ceived. For  the  sake  of  paying  a  higher  price  to  the  author, 
we  should  restrain  the  influence  of  his  services ;  we  should 
diminish,  with  the  utility  of  the  work,  the  justice  of  the 
reward ;  we  should  weaken  his  claim  upon  humanity,  by 
the  very  measures  which  we  should  take  to  exaggerate  its 
value.  The  momentary  enhancemeat,  which  temporary 
privileges  lead  to,  has  its  inconveniences, — which  cannot  be 
avoided ;  a  perpetual  enhancement  would  be  an  evil  with- 
out remedy. 

In  thus  going  beyond  our  object,  we  should  run  a  great 
risk  both  of  not  obtaining  it,  and  of  injuring  the  very  inter- 
ests which  we  had  an  intention  to  serve;  the  wants  of  the 
general  consumption,  and  the  necessity  of  the  diffusion  of 
good  books,  would  multiply  counterfeits,'  which  would  be- 
come the  only  corrective  of  the  perpetual  monopoly ;  the 
connivance  of  the  public  would  excuse  a  crime  by  which 
the  public  would  profit,  but  which,  nevertheless,  cannot  any 
more  than  others  be  tolerated  without  danger  and  without 
leading  to  the  habit  of  regarding  private  rights  and  the  laws 
with  contempt.  A  bounty,  always  open,  in  favor  of  foreign 
industry,  would  crush  the  domestic  publishers,  and  destroy 
all  the  profits  attached  to  the  rights  of  authors,  only  to 
enrich  fraud.  When  the  privilege  is  merely  temporary,  the 
sacrifice  is  shorter ;  its  justice  is  evident ;  and,  yet,  it  is  only 
preserved  by  the  most  active  watchfulness.  What  would 
be  the  case,  if  it  were  to  last  for  ever  ? 

'  Tfaa  word  cmtr^OTi,  bj  which  the  French  denominAle  Uie  nnaatlicir- 
iied  pnblicUian  or>  book,  and  which  we  have  tmulated  bj  the  word  cmailtr- 
feit,  it  very  little  if  at  >ll  better  than  tbe  English  phtase,  piraltd  aiiliim. 
Origioall;  the  couDledeiter  wu  one  who  reprinted  a  hook  already  pablinhed, 
and  cmaUifaud  the  certificate  of  privilege   inaerted  at  the   head  of  the 
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An  arguroeDt,  in  favor  of  the  perpetuity  of  the  rights  of 
authors,  may  be  drawn  from  the  powerful  encouragement 
which  would  be  afforded  to  writers,  by  holding  out  to  them 
the  prospect  of  the  creation  of  a  property,  which  should  he 
for  ever  transmissible  in  their  family,  and  thus  prevent  the 
descendants  of  those  great  men,  whose  genius  has  enriched 
their  country  and  the  world,  from  falling  into  poverty. 

This  ar^ment  may  for  an  instant  have  some  effect,  and, 
in  maiiy  minds,  may  counterbalance  the  serious  wrong,  the 
irreparable  injury,  which  would  be  done  to  the  memory  of 
an  author,  by  the  perpetual  enhancement  of  the  priceof  his 
book.  But,  before  yielding  to  this  argument,  let  us  at  least 
estimate  its  value.  In  order  to  render  it  efficacious,  it  would 
be  necessary  to  prohibit  alienations  of  an  author's  right  in 
his  work  out  of  his  family,  and  also  to  prohibit  authors 
themselves  from  alienating  their  rights  but  for  a  limited 
time ;  this  would  be  the  only  means  of  avoiding  the  sight  of 
an  author's  family  in  indigence,  by  the  side  of  an  opulent 
assignee.  Let  us  see  what  strange  results  would  follow 
from  this  interdiction  of  alienation, — this  derogation  from 
the  common  law.  Shall  the  author's  right  be  divided,  to 
infinity,  among  all  his  heirs?  But,  then,  be  the  generations 
which  succeed  ever  so  few  or  the  author's  family  ever  so 
little  extended,  with  whom  shall  third  persons  treat  ?  How 
shall  one  unite  so  many  divers  consents,  when  it  may  be 
necessary  to  treat  7  Who  will  undertake  to  find  so  many 
scattered  individuals,  to  regulate  their  respective  interests, 
and  to  bring  their  different  wills  lo  agree?  Add,  too,  that 
by  the  successive  augmentation  of  the  number  of  parties 
entitled,  the  part  of  each  will  be  diminished  by  indefinite 
divisions  and  subdivisions,  and  finally  reduced  to  nothing. 
Will  it  be  attempted,  in  order  to  avoid  a  part  of  these  incon- 
veniences, to  authorize  Hcitations  and  divisions,  in  conform- 
ity with  the  common  law  t  But,  in  this  hypothesis,  what 
becomes  of  the  dream  of  putting  beyond  the  reach  of  want 
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the  name  and  the  blood  of  the  men  of  genius,  whose  works 
were  to  be  protected  forerer  for  the  benefit  of  all  his  hetisl 
la  no  long  time,  some  of  the  branches  of  a  family  will  be 
mined,  whilst  others  will  become  opulent ;  and,  thus,  a  part 
at  least  of  the  descendants  of  the  same  &ther  will  cease  to 
profit  by  the  fruit  of  his  labors. 

In  onler  to  attain  to  any  efficacious  resalt,  it  would  be 
necessary  to  venture  farther,  and  to  go  to  the  length  of  a 
free  substitution.  Create,  therefore,  an  intellectual  majorat 
at  once.  Give,  by  the  right  of  the  eldest,  a  powerful  repre- 
sentation to  the  rights  of  authors. 

All  these  hypotheses  are  senseless.  If  a  glorious  name 
should  happen  to  be  borne  by  men  condemned  to  want, 
these  are  private  misfortunes  which  may  be  relieved.  The 
'  state  may  be  generous  towards  them,  as  was  Voltaire  to  the 
fiimily  of  Corneille.  But  these  are  not  considerations,  which 
can  authorize  the  violation  of  a  right,  in  its  nature  and  in 
its  consequences.  If  the  rights  of  authors  were  a  perpetual 
property,  it  -  would  be  necessary  that  they  should  entw  into 
commerce,  like  all  other  goods ;  and  nothing  could  prevent 
the  public  from  being  burdened  with  charges  altogether 
irreconcilable  with  the  interests  of  the  most  precious  of  all 
consnmmations,  that  of  the  nourishment  of  the  under- 
standing. 

When  a  son  inherits  the  field  of  his  father, — when  an 
acquirer  succeeds  to  his  seller, — when,  in  fine,  a  property 
is  transmiiled  in  any  mode  whatever, — the  new  proprietor 
acquires  in  all  their  plenimde  the  rights  which  belonged  to 
the  former  proprietor ;  absolute  master  of  (he  thing,  he  may 
use  it  or  not  use  it,  preserve  or  destroy  it.  The  assignees, 
who  succeed  either  to  the  property  or  to  the  privilege  of  the 
author,  will  for  ever  be  the  sole  lawful  proprietors  of  all  the 
copies  of  the  book,  not  one  of  which  can  ever  be  for  sale, 
unless  it  have  originally  issued  from  their  hands  or  from 
those  of  their  agents  oi  mandataries.     Here  is  manifestly 
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th«  possibility  of  an  immense  danger ;  not  of  a  partial  loss 
merely  of  the  book,  by  en  enhancement  of  the  price,  but  of 
its  total  destruction.  When  the  habitual  course  of  human 
transactims  shall  hare  brought  a  work  into  the  bands  of  - 
speculators,  and  concentrated  all  the  copies  of  it  in  tbeir 
possession ;  when  the  lapse  of  generations  shall  have  weak- 
ened or  effaced  the  pious  regard  for  the  paternal  name, 
where  the  privilege  remains  in  the  family ; — the  fate  of  a 
work  will  be  abandoned  to  all  the  calculations  of  indiffer- 
ence. Let  it  no  longer  be  said,  that  uttered  thought  neither 
can  nor  ought  lo  be  destroyed,  and  that  it  is  acquired  to 
humanity.  Not  only  will  it  become  lawful  for  the  avarice 
of  every  heir  to  paralyze  the  circulation  of  a  work ;  not 
only  may  his  avidity  retard  or  promote  its  propagation ;  but 
every  powerful  party,  every  jealous  government,  every  rival 
author,  every  speculation  of  competition,  will  have  the 
power,  by  the  aid  of  a  little  money,  to  destroy  it  entirely. 
The  heir  of  Pascal  will  have  it  in  his  power  to  sell  himself 
to  the  Jesuits,  and  to  interdict  the  circulation  of  the  Provin- 
cials. Let  us  no  longer  make  any  account  of  that  debt  of 
all  men,  who  owe  to  circulation  the  ideas  they  have  bor- 
rowed from  it,  and  who  are  bound  to  pay,  to  restore  to  the 
public,  what  the  greatest  geniuses,  the  most  original  minds, 
owe  to  their  own  age,  to  anterior  ages,  to  their  education, 
to  what  they  have  learned  in  the  world,  in  books,  and 
m  conversation  with  the  great  minds  of  all  ages.  The 
works  of  genius  will  no  longer  belong  to  humanity ;  they  will 
become  mere  merchandise,  to  be  quoted  on  the  exchange. 

These  inevitable  consequences  of  perpetuity  are  sufficient 
to  do  away  with  perpetual  privileges. 

These  consequences  alone,  and  independent  of  what  is 
revealed,  on  the  one  hand,  by  the  study  of  the  right  of  pro- 
perty, and,  on  the  other,  by  that  of  the  right  of  authors, 
examined  and  considered  in  their  oiigin  and  in  their  essence, 
would  be  sufficient  to  condemn  by  its  effects  the  dogma  of 
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a  literary  property.  If  theories  commend  themsetres  to  our 
conviction  by  an  examination  of  their  causes,  they  ere  to  be 
judged  by  tbeir  effecls ;  practice  is  the  touchstone  of  theory, 
as  theory  is  the  regulator  of  practice.  If  the  principle  of  pro- 
perty, when  we  apply  it  to  the  productions  of  thought,  can- 
not lead  to  any  other  than  impossible  or  dangerous  conse- 
queuccs ;  or,  rather,  if  it  do  not  conduct  to  results  which 
are  useful  to  humanity  and  the  social  well-being;  we  may, 
for  this  reason  alone,  boldly  affirm  that  in  this  matter  it  is 
not  the  true  principle ;  for,  utility,  if  it  is  not  the  basis  of 
systems,  controls  them ;  and,  certain  as  it  is  that  it  does  not 
create  right,  it  is  equally  so,  that  we  cannot  aroid  believing 
in  that  sovereign  and  wise  harmony,  which,  in  the  laws  that 
govern  humanity,  always  unites  the  just  with  the  useful. 

Philosophically  considered  in  its  causes,  literary  property 
would  be  an  error;  regarded  practically  in  its  effects,  it 
would  be  a  social  evil.  I  well  know,  that  there  is  a  sove- 
reign and  beneficent  remedy  for  the  errors  of  the  human 
mind  and  its  inability  to  seize  clearly  the  truth,  in  refrain- 
ing  from  carrying  out  the  consequences  of  a  principle.  We 
do  not  desire  that  works  of  mind  should  perish,  and  we 
oblige  their  proprietors  to  publish  them  even  against  their 
will ;  we  are  unwilling  that  their  price  should  render  them 
inaccessible,  and  we  determine  the  conditions  of  the  price; 
we  are  unwilling  to  bind  the  future  indefinitely,  and  we 
secure  a  reversion  to  the  public  domain ;  that  is  to  say,  we 
prefer  being  deficient  in  logic  to  being  deficient  in  good 
sense ;  and,  to  preserve  the  word  property,  we  readily  sacri- 
fice the  necessary  consequences  which  result  from  the  right 
of  property. 

It  is  no  doubt  better  to  be  illogical,  than  to  act  foolishly; 
but  we  ought  to  endeavor  to  be  lexical,  and  to  abandon  a 
theory,  when  its  results  are  evidently  false.  It  is  by  pro- 
ceeding in  a  different  manner,  that  skepticism  is  propagated. 
The  more  important  apart  the  respect  for  property  plays  in 
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regard  to  principles  in  human  societies,  the  more  it  ii  ne- 
cessary to  preserve  it  from  those  exaggerated  extensions, 
vhich,  instead  of  fortifying  this  great  conservatiTe  princi- 
ple, only  expose  it  to  be  called  in  question. 

TocoDclade,  we  are  reduced  to  this  alternative :  either 
to  shake  the  right  of  property,  by  proclaiming  that  it  is  in- 
violable and  perpetually  transinissible  only  in  theory,  and 
that  its  principle  may  be  destroyed  by  exceptions,  vhen  W4 
come  to  practical applicalionsof  it;  or  to  deny  that  perpetu- 
ity and  inviolability  are  the  essential  characteristics  of  pro> 
perty,  in  which  case,  we  shall  doubtless  undertake  to  find 
other  explanations  of  it,  other  conditions,  other  fbtmdations, 
another  nature. 

These  difficulties  will  ell  vanish,  if,  without  seeking  to 
a^iandize  words  by  confounding  ideas,  we  consent  to  re* 
o^nise  in  the  publication  of  a  book  what  it  is  bo  beautiful, 
so  easy,  and  ao  satisfying  to  see  in  it:  a  service  rendered. 
The  consequences  of  property,  on  the  contrary,  by  weaken  ing 
the  service,  and  by  exposing  it  to  perish,  render  the  problem 
JQsolvable,  and  prevent  a  compliance  with  the  first  of  all  the 
conditions  necessary  to  establish  the  justice  of  payment  to 
an  author,  namely,  the  necessity,  in  recompensing  his  labor, 
to  maintain  untouched  the  rights  of  society  to  the  enjoyment 
of  ideas,  for  the  sake  of  the  greatest  glory  of  the  author,  and 
even  for  the  accomplishment  of  his  work. 

XI. 

7Vie  privilege  ought  to  exist  for  the  life  of  the  author,  and 

for  a  certain  period  after  his  death. 

In  regard  to  industrial  inventions,  the  privilege  of  invent- 
ors is  fixed  by  our  laws  at  five,  ten,  or  fifteen  years. 

It  is  with  reason  (hat  a  Icmger  duration  is  assured  by  the 
laws  to  the  privilege  of  authors,  in  regard  to  productions  of 
literature,  science,  and  the  fine  arts. 

VOL.  xxn. — NO.  xuii.  6 
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The  first  reason,  which  may  be  meDtiooed  in  favor  of 
such  an  extension  of  the  privilege  of  authors,  is  not  so  uni- 
Tersally  true  as  to  be  relied  on  as  decisive ;  it  is,  that  as  a 
book  or  a  painting  affords  its  author  less  profit,  and  more 
slowly,  than  many  kinds  of  industrial  inventions,  the  profit 
ought  to  be  accorded  for  a  longer  period. 

lo  the  second  place,  an  industrial  invention  may  present 
itself  to  several  minds  at  the  same  time.  It  is  not  so  indi< 
vidual  as  a  literary  creation.  The  state  of  science,  its 
wants,  its  anterior  labors,  may  lead  almost  inevitably  to 
inventions,  in  which  the  discoverer  frequently  has  nothing 
more,  indeed,  than  a  right  of  priority. 

But  there  is  a  third  reason,  which,  of  itself,  alone,  proves 
that  the  privilege  ought  to  be  for  the  life  of  the  author. 
Literary  labor  engages  the  personality,  the  individuality, 
of  the  author,  in  the  highest  degree.  A  moral  and  even 
legal  responsibility  is  attached  to  the  publication  of  a  book. 
The  strictest  justice  requires  that  the  author  should  have 
the  entire  control  of  the  emission  of  his  ideas;  and  nothing 
should  be  allowed  to  prevent  him  from  taking  them  back, 
completing,  retouching,  and  modifying  them.  He  must 
have  power  to  manage  and  combine  at  pleasure  the  pub- 
lication of  the  works,  with  which  his  fame  and  his  con- 
science are  connected ;  and  he  should  also  remain  the 
absolute  arbiter  of  his  intellectual  communications  with 
the  public. 

Justice,  however,  does  not  stop  there;  and  it  would  not 
be  equitable,  even  in  regard  to  the  author,  to  limit  the 
duration  of  the  privilege  to  the  period  of  his  life.  If  the 
privilege  were  merely  for  life,  and  consequently  entirely 
uncertain  in  its  duration,  the  author  would  find  it  difficult 
to  conclude  the  commercial  treaties  necessary  to  the  pub- 
lication of  his  work.  In  all  cases,  where  an  advance  of 
funds  to  a  considerable  amount  is  indispensable,  the  pub- 
lisher must  be  able  to  reckon  with  confidence  upon  a  cei- 
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tain  duration  of  the  pririlege,  withia  which  the  work  may 
be  published  and  sold,  afid  the  capital  returaed. 

It  must  not  be  fou6t(eH,  that,  while  the  advantage  of 
the  public  is  to  be  cxifed  46r,  justice  should  also  be  done  to 
the  faouly^f  the  nthor ;  and  that  considerations  founded 
in  the  most  rigorous  justice  require  that  the  privilege 
should  be  accorded  to  his  heirs,  for  a  period  Itmg  enough 
to  be  profitable  to  them.  It  is  neither  necessary  to  infeog* 
a  family  with-  property  indefinitely  without  labor,  nor  to 
interdict  a  writer  from  a  thought  of  the  future  for  the  ex- 
istence of  his  children.  The  head  of  a  family  ought  not 
to  be  chilled  in  the  midst  of  his  labors  by  the  thought,  that 
they  will  be  useless  to  those,  whose  well-being  is  dearer  to 
bim  than  bis  own,  and  over  whose  future  welfare  the 
most  imperious  duty  commands  him  to  extend  a  protecting 
foresight  The  law  cannot  be  indifferent  to  the  perform- 
ance of  obligations,  on  the  observance  of  which  the  spirit 
of  family  rests. 

Id  bringing  this  long  discussion  to  a  close,  I  am  happy 
to  conclude  with  an  approval  of  the  system  upon  which 
the  laws  of  my  country  are  founded.  We  are  too  easily 
inclined  to  blame  the  laws  under  which  we  live.  I  felici- 
tate myself  on  being  able,  even  at  the  end  of  a  tedious  in- 
vestigation,  to  render  my  homage  to  one  branch  of  our 
law,  which  it  is  the  fashion  of  the  day  to  attack  in  the 
most  pertinacious  and  wanton  manner. 

Our  system  of  taws  concerning  the  rights  of  authors  is 
doubtless  imperfect ;  it  is  especially  incomplete  in  its  details, 
and  ought  to  be  coordinated  into  a  general  law. 

But  to  change  its  principle,  which  is  wise,  and  to  shake 
its  foundation,  which  is  solid,  in  order  to  improve  its  de- 
tails, would  be  doing  more  harm  than  good.  It  would  be 
a  hundred  times  better  to  preserve  our  existing  laws  with 
all  their  imperfections. 
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ANALYSIS   OP    KANT  S   DOCTRINE    OF    THE   BIGHTS   OF  ArTBOKS. 

Kant  comprehendfl  all  his  argumentation  on  the  subject 
of  the  rights  of  authors,  in  two  syllogisms :  the  &nt  of 
which  is  destined  to  prove  the  right  of  the  publisher ;  the 
second  to  refute  the  pretensions  of  the  counterfeiter. 

First  ayUogism. 

"  He,  who  conducts  the  vSait  of  another,  in  the  name 
ef  the  proprietor  and  against  his  will,  is  bound  to  cede  to 
the  latter  or  to  those  having  his  authority  all  the  gain 
which  he  derives  from  the  affair,  and  to  indemnify  tfaem 
Against  any  loss  which  may  reaull  to  them  from  his  gestioa. 

"  The  counterfeiter  conducts  the  a&ir  of  another  (the 
author)  in  the  name  of  the  proprietor  and  against  his  wilL 

"The  counterfeiter  is  therefore  bound  in  favor  of  the 
author,  or  of  his  authorized  agent  (his  publisher)  to  a 
cession  of  the  gain,  and  an  indemnification  for  the  loss,  re- 
sulting from  the  unauthorized  printing  and  sale  of  a  work." 

We  shall  only  present  the  arguments  by  which  Kant 
supports  the  minor  of  this  syllogism.  He  divides  the  dis- 
cussion thus:  1,  the  publisher,  whether  authorized  by 
the  author  or  not,  conducts  the  author's  affair;  2,  tha 
counterfeiter  conducts  the  afiair  against  the  will  of  the 
author. 

1.  Tka  publisher,  whether  he  be  a  eofuaterfeiter  or  not, 
conducts  the  affair  of  the  author.  In  order  to  establish  (his 
proposition,  Kant  inquires,  in  the  first  place,  what  is  the 
true  idea  of  a  book ;  and,  secondly,  what  is  a  publisher 
whether  authorized  or  not 

"A  book  is  not,  for  the  author,  an  article  of  merchan- 
dise, an  object  of  commerce;  it  is  a  use  of  his  powers 
{ijpera)  which  he  may  concede  to  others,  but  which  he  can 
never  alienate.    Every  book  is  a  writing  pf  the  author,  by 
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which  the  latter  speaka  to  the  reader.  He  who  prints  this 
writing  does  in  fact  aliio  speak  to  the  public  by  the  copies; 
but  ha  does  not  speak  for  himself;  he  speaks  in  the  nam« 
of  the  author ;  he  presents  him  publicly  as  speaking ;  he 
is  the  intermediary  between  the  author  and  the  public,  to 
transmit  to  the  public  the  words  of  the  author.  Every 
copy  of  these  words,  whether  manuscript  or  printed,  is  an 
object  susceptible  of  private  property;  the  proprietor  may 
make  use  of  it  himself;  he  may  make  it  an  article  of  com- 
merce in  his  own  name.  But,  to  make  any  one  speak 
publicly,  to  carry  his  words  as  such  to  the  knowledge  of 
the  public,  is  to  speak  in  the  name  of  the  author,  it  is  to 
say  to  the  public :  "  by  my  inteirention,  the  author  im- 
parls to  yon  in  words  such  or  such  a  thing ;  I  am  answera- 
ble for  nothing,  not  even  for  the  liberty  which  the  author 
takes  in  speaking  publicly  to  you  by  my  organ ;  I  am  only 
the  intermediary  between  him  and  you,  charged  to  trans- 
mit his  words.''  There  can  be  no  doubt,  that  a  publisher, 
acting  in  this  manner,  conducts  an  affair  of  another ;  we 
cannot  regard  it  as  his  own.  In  truth,  ^e  publisher  fur- 
nishes in  his  own  name  the  mute  instrument  by  which  the 
words  of  the  author  are  transmitted  to  the  public, — an 
instmment  which  is  not  a  thing,  but  an  employment  of 
the  powers  of  the  author,  opera,  that  is  to  say,  UlertU 
teords;  but  it  is  entirely  evident,  that  it  is  in  the  name  of 
the  author,  that  the  publisher,  by  means  of  the  press,  car- 
ries these  words  to  the  knowledge  of  the  public ;  it  is  only 
in  tbe  name  of  the  author  that  he  presents  himself  as  him 
by  whom  the  anthor  speaks  to  the  public. 

"  2.  The  counterfeiter  conducts  the  affair  against  the  wiU 
of  the  author.  In  fact,  he  is  a  counterfeiter  only  be- 
eanse  he  encroaches  apon  the  powers  of  him  whom  the 
author  has  charged  with  the  publication  of  his  book ;  and 
the  question  arises,  whether  the  author  has  a  right  to 
•ccord  to  a  tbicd  person  the  same  powers  which  he  has 
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already  conferred  upon  a  publisher,  or  to  consent  that  a  third 
person  should  exercise  these  same  rights.  Now,  it  is  en- 
dent,  that  as  each  of  these  two  individuals,  namely,  the 
original  publisher  and  the  counterfeiter  who  arrogates  to 
himself  the  right  to  publish,  would  conduct  the  afi&ir  of 
the  author  with  the  same  public,  (he  gestion  of  the  one 
would  render  that  of  the  other  useless  and  would  be  pre- 
judicial to  him.  Thus,  we  ought  to  regard  it  as  impossi- 
ble, that  an  author  should  be  permitted  to  add  to  the  agree- 
ment with  his  publisher  a  clause  by  which  he  should 
reserve  to  himself  the  power  to  accord  to  others  also  the 
permission  to  publish  the  same  writing.  From  whence  it 
follows,  that  the  author  has  no  power  to  give  this  permis- 
sion to  a  third  person,  to  the  counterfeiter,  and  that  the 
latter  cannot  even  presume  the  consent  of  the  author. 
From  all  which  il  results,  that  an  unauthorized  publication 
is  the  gestion  of  the  affair  of  another,  in  the  name  of  the  pro- 
prietor,  but  in  opposition  to  his  legal  will. 

"  It  follows  equally  from  this  argument,  that  it  is  not  the 
author,  but  his  publisher,  who  is  injured  by  the  counterfeit 
publication ;  for,  the  author  having  abandoned  to  the  pub- 
lisher the  gestion  of  bis  affair  with  die  public,  to  be  dis- 
posed of  by  him  entirely  and  without  reserve,  the  publisher 
is  the  sole  proprietor  of  this  gestion,  and  the  counterfeiter 
injures  the  rights  of  the  publisher,  and  not  those  of  the 
author. 

"  However,  as  this  right  of  gestion  of  the  aflbirs  of  the 
author  may  be  equally  exercised  by  a  third  person,  and  is 
not  inalienable  in  the  nature  of  things,  jus  personalissimttm, 
but  only  in  so  far  as  it  is  made  so  by  the  agreement  of  the 
parties,  the  publisher  has  authority  to  cede  his  right  to  a 
third  person,  because  he  is  the  proprietor  of  the  procura- 
tion. The  proprietor  cannot  refuse  his  consent  to  this 
cession,  and  the  cessionary  cannot  be  denominated  a  coun- 
terfeiter :  he  is  a  publisher  clothed  with  a  l^al  power,  as 
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having  the  rights  of  the  original  publisher  constituted  by 
the  author." 

Seantd  Syllogism. 

"The  property  of  a  thing  cannot,  by  itself  alone,  import 
an  affirmative  personal  right  in  reference  to  a  third  person. 

"  The  right  to  be  the  publisher  of  a  writing  is  an  affirm- 
ative personal  right. 

"  This  right  therefore  cannot  result  from  the  property 
altme  of  a  copy,  which  is  the  property  of  a  thing. 

Major.  "  A  necessary  consequence  of  the  property  of  a 
thing  is  the  negative  right  of  the  proprietor  to  oppose  him- 
self to  all  nndertakings  on  the  part  of  third  persons,  which 
tend  to  create  obstacles  in  the  way  of  the  unlimited  use 
of  the  thing  by  him ;  but  the  simple  property  of  a  thing 
cannot  import  an  affirmative  right  in  reference  to  the  per- 
son, namely,  the  right  to  require  of  that  person  any  re> 
sponsibilities  or  services.  This  right  may  be  established, 
indeed,  by  a  particular  clause  of  the  c6ntract,  by  which  the 
acquisition  of  the  property  is  made;  and,  consequently, 
one  may  stipulate,  at  the  time  of  the  purchase  of  an  article 
of  merchandise,  that  the  seller  shall  be  bound  to  send  it 
free  of  expense  to  a  particular  place.  But,  in  this  case, 
the  right  in  reference  to  the  person,  the  obligatioQ  to  do, 
does  not  result  from  the  simple  property  of  the  object  sold, 
but  is  the  effect  of  the  additional  clause." 

Minor.  "  I  have  a  right  in  a  thing,  when  I  can  dispose 
of  that  thing  at  will  and  in  my  own  name.  If  I  have  the 
faculty  of  disposing  of  it  only  in  the  name  of  another,  I 
conduct  the  affair  of  such  other  \  and  the  latter  is  bound 
by  my  gestion  in  the  same  manner  as  if  he  had  himself 
administered  his  own  affairs  :  quod  quia  fecit  per  aiium,  id 
ipse  fecisse  putandus  est.  It  follows,  that  my  right  to  con- 
duct an  affair  in  the  name  of  another  is  an  affirmative  per- 
sonal right,  in  that  I  can  compel  the  proprietor  of  the  affair 
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to  assume  a  certain  responsibility,  namely,  the  accom- 
plisbment  of  the  engagements  which  I  have  contracted  ia 
bis  name.  The  publisher  speaks  to  the  public,  by  means 
of  the  press,  in  the  name  of  the  author ;  he  therefore  con- 
ducts the  affair  of  another.  From  which  it  follows,  that 
the  right  of  gestioa  is  a  right  in  reference  to  the  person; 
it  consists,  not  only  in  the  faculty  of  defending  one's  self 
against  the  author,  in  making  an  unlimited  use  of  the 
property,  but  also  in  the  power  of  forcing  the  author  to 
recognise  as  his  own  all  the  acts  done  by  the  publisher  in 
his  name,  in  the  affair  in  question,  and  to  be  responsible 
for  them ;  and  this  is  an  affirmative  personal  right." 

Concbaian.  Kant  recurs  in  his  conclusion  to  the  dis- 
tinction between  the  property  of  each  copy,  the  work  of  th« 
author  {opus),  and  the  affair  which  the  author  conducts 
with  the  public  (opera),  in  addressing  his  language  to  it, 
by  the  aid  of  his  book  and  by  the  intervention  of  his  pub- 
lisher. He  remarks,  incidentally,  that  the  publisher,  if  be 
is  at  the  same  time  the  author,  conducts  two  different 
affairs,  and,  in  his  commercial  character,  is  the  publisher 
of  what  he  has  written  as  an  author ;  a  case  which  it  is 
Useless  to  examine  specially,  since  it  is  easy  to  apply  to  it 
the  same  reasonings  and  the  same  results,  as  vhea  th« 
author  and  the  publisher  are  two  distinct  persons.  The 
author  and  the  proprietor  of  each  copy,  he  remarks,  in 
another  place,  have  both  the  right  to  say :  it  is  my  book. 
But  this  expression  has  a  different  sense  in  each  of  the  two 
cases.  The  author  regards  his  book  as  a  writing,  as 
words ;  the  proprietor  considers  his  copy  as  the  mute  in- 
strument which  communicates  to  the  public  the  words 
addressed  to  it  by  the  author.  The  right  of  the  author  is 
not  a  right  in  the  thing,  in  the  copy ;  for  the  proprietor 
may  bum  the  copy  before  his  eyes;  it  is  an  innate,  per- 
sonal right ;  it  is  the  right  to  prevent  a  third  person  from 
jnaking  him  speak  to  the  public  without  his  consult    R«, 
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vbo  tmdertakes  to  become  the  publisher  without  a  pre- 
vious agreemeat  with  the  author,  or,  where  the  latter  has 
already  accorded  the  right  of  publication  to  another,  with- 
out an  agreement  with  the  latter,  is  a  counterfeiter;  he 
injares  the  rights  of  the  mie  publisher,  to  whom  he  ought 
consequeotly  to  pay  damages." 

After  the  development  of  these  two  syllogisms,  Kant 
ofiers  some  additional  general  observations.  It  will  be  seeiii 
that  the  course  of  his  reasoning  leads  him  to  deny  the 
rights  of  authors,  in  reference  to  objects  of  art,  and  to  in- 
dustrial inventions.  1  am  far  from  adhering  to  these  con- 
sequences, and  I  do  not  adopt  but  in  part  the  principles 
which  Kant  has  established  as  his  point  of  departure;  but, 
at  this  moment,  I  must  confine  myself  to  analyzing  his 
dissertation  without  discussing  iL 

"  I  have  said,  that  the  publisher  does  not  conduct  the 
afiair  in  his  own  name,  hut  in  die  name  of  another,  the 
author,  and  that  he  cannot  cause  it  to  be  conducted  with- 
out the  consent  of  the  latter.  This  proposition  is  confirmed 
by  the  existence  of  certain  obligations,  which,  according  to 
the  commtm  opinicm,  rest  upon  the  publisher. 

"  If  the  author  dies  after  having  placed  his  manuscript 
io  the  hands  of  his  publisher,  and  afler  the  latter  is  engaged 
in  causing  it  to  be  printed,  the  publisher  cannot  ramsidei 
the  manuscript  as  his  own  property  and  destroy  it  If  the 
author  leaves  no  heirs,  the  public  has  the  right  to  force  the 
publisher  to  publish  the  work,  or  to  cede  the  manuscript 
to  some  other  person,  who  may  offer  to  become  the  pub- 
lisher. Id  fact,  the  question  relates  Io  an  affair  of  the 
author  widi  the  public,  and,  in  which  the  publisher  has 
consented  to  serve  as  intermediary.  It  is  not  necessary, 
that  there  should  be  a  previous  knowledge  and  an  accept- 
ance, 00  the  part  of  the  public,  of  the  promise  of  the  au- 
thor; the  public  may  require  the  accomplishment  of  the 
obligations  of  the  publisher  in  virtue  of  the  law  aloae. 
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The  publisher  has  obtained  possession  of  the  manuscript 
onlf  upon  (he  condition,  that  he  shall  make  use  of  it  in  an 
Bfiaii  between  the  author  and  the  public ;  his  engagement 
towards  the  public  subsists,  though  that  which  existed 
between  him  and  the  author  is  extinguished  bjr  the  death 
of  the  latter.  The  reader  will  see,  that  I  do  not  rely  upcHl 
any  pretended  right  of  the  public  in  the  manuscript  My 
argnment  rests  upon  the  existence  of  an  afiJEiir  between  the 
author  and  the  public. 

"  If,  after  the  death  of  the  author,  the  publisher  ^ould 
publish  his  work  in  a  mutilated  form  or  falsified,  or  should 
not  print  a  sufficient  number  of  copies,  the  public  would 
have  the  right  to  require  a  scrupulous  fidelity  and  an  in- 
crease of  (he  number  of  copies  :  and,  in  default  of  the  pub- 
lisher's complying  with  his  obligation  in  this  respect,  the 
public  might  accord  the  right  of  publication  to  another 
publisher.  All  this  could  not  take  place,  if  the  right  of  the 
publisher  did  not  result  from  an  affair  between  the  author 
and  the  public,  which  the  publisher  conducts  in  the  name 
of  the  former. 

"  These  obligations  on  the  part  of  the  publisher  being  once 
admitted,  we  must  also  admit  for  his  benefit  the  existence 
of  a  correlatire  right,  without  which  he  would  not  be  in 
a  situation  to  fulfil  his  obligations.  This  right  consists  in 
the  power  of  causing  the  publication  of  the  writing  to  be 
interdicted  to  every  other  person,  because  a  competition  in 
affairs  of  this  kind  would  render  it  impossible  for  the  pub- 
lisher to  conduct  them. 

"  In  this  respect,  there  is  a  great  difference  between  writ- 
ings and  objects  of  art.  He,  who  has  acquired  a  copy  of 
these  last,  may  imitate  or  mould  them,  or  sell  copies  of 
them  publicly,  without  the  consent  of  the  author  of  the 
original  or  of  the  persons  employed  by  him  to  give  a  ma- 
terial form  to  his  ideas.  A  design,  which  the  author  has 
caused  to  be  engraved  upon  copper,  or  to  be  executed  in 
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stone,  metal,  or  plaster,  may  be  reprinted  or  moulded  by 
the  buyer,  who  may  publicly  sell  the  copies  thus  produced ; 
in  general,  whatever  I  can  do  with  my  own  thing  in  my 
own  name  is  permitted  of  itself,  without  the  consent  of  any 
other.  Mr.  Lippert's  collection  of  impressions  of  aocient 
gems  might  be  imitated  by  every  possessor,  of  sufficient 
skill  to  do  so,  and  the  inventor  could  not  complain  of  these 
imitations  being  exposed  to  sale;  for  this  collection  is  a 
work  (opiis  and  not  opera  alterius) ;  every  possessor  may 
sell  it  without  indicating  and  engaging  the  name  of  the 
author;  and  he  may  consequently  imitate  it  and  sell  the 
imitations  which  are  his  own  work.  The  ground,  there- 
fore, on  which  all  works  of  art  may  be  imitated,  and  their 
imitations  publicly  sold,  whilst  the  counterfeiting  of  books 
published  by  a  publisher  lawfully  constituted  is  unlawful, 
is,  that  the  first  are  works  {t^tera')  and  the  second  actions 
or  facts  {op^<B) ;  the  former  exist  of  themselves,  whilst 
the  latter  exist  only  as  the  emanation  of  a  person.  Thus, 
a  book,  which  must  be  distinguished  from  its  copies,  be- 
longs exclusively  to  the  person  of  the  author,  who,  in  this 
respect,  enjoys  the  inalienable  right,  jus  personaliasimvm, 
of  speaking  himself  by  the  organ  of  another ;  that  is  to  say, 
no  person  is  authorized  to  communicate  to  the  public  the 
words  of  the  author  otherwise  than  in  his  name. 

"  A  change  in  the  writing,  however,  by  abridging,  enlarg- 
ing, or  recomposing  it,  so  that  it  would  be  wrong  to  attri- 
bute it  from  thenceforward  to  the  original  author,  ought 
Dot  to  be  considered  a  counterfeit ;  it  would  be  a  new  com- 
position made  in  the  name  of  the  publisher.  In  fact, 
another  author  then  conducts  by  his  publisher  a  different 
affair  from  that  of  the  original  author ;  the  second  publisher 
does  not  encroach  upon  the  affair  which  exists  between 
the  first  and  the  public ;  he  does  not  present  to  the  public 
the  first  but  a  different  author  as  speaking  by  his  organ. 

"  Id  like  maimer,  a  translation  of  the  writing  into  an- 
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other  language  is  not  a  counterfeit ;  for  the  translation  does 
not  contain  literally  the  vords  of  the  author,  though  the 
ideas  may  be  the  same." 

The  principles  of  Kant  have  not  been  adopted  by  all  the 
publicists  and  jurisconsults  of  Germany ;  and,  there,  as 
well  as  in  France,  the  theory  of  the  rights  of  authors  ia 
•till  the  subject  of  controversy.  But,  I  have  thought,  that, 
in  a  treatise  on  a  matter  which  Kant  has  discussed,  bia 
opinion  could  not  be  passed  over  in  sileoce.  It  will  be 
seen  also,  by  a  perusal  of  the  different  laws,  which  have 
been  adopted  in  Germany,  on  this  subject,  that  the  theory 
of  Kant  has  sometimes  bad  an  ioduence  in  their  composi- 
tioo.  h.  a.  c. 


A  GOOD  deal  of  interest  has  been  felt  by  the  community  at 
large,  and  by  the  legal  professitm  in  particular,  in  the  late  trial 
and  sentence  of  the  master  and  mate  of  the  ship  Caravan, 
for  cruel  treatment  of  a  seaman.  As  the  sentence  pro- 
nounced by  judge  Story,  which  created  much  surprise  at 
the  time,  is  founded  upon  and  partially  exhibits  certain 
principles  in  the  application  of  an  importuit  statute,  and 
certain  rules  of  court  as  to  the  credibility  and  weight  of  the 
testimony  of  a  large  class  of  witnesses,  which  must  give  it 
great  importance  with  the  profession  and  the  public,  it  has 
been  Uiought  worth  while  to  prepare  a  notice  of  the  case,  to 
which  the  writer  has  ventured  to  add  a  few  remarks  of  his 
own,  hoping  that  they  may  at  least  have  the  effect  of  calling 
Ifae  attention  of  abler  ra&i  to  the  subject. 

The  statute  of  the  United  States,  of  March  3, 1835,  passed 
expressly  for  the  protection  of  seamen  against  the  cruelty  of 
their  officers,  enacts  that — "If  any  master  or  other  officer 
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of  an  American  veasel  on  the  high  seas  shall,  from  malice, 
faatred,  or  revenge,  and  without  justifiable  cause,  beat, 
voand,  or  imprison  any  one  or  more  of  the  crew  of  such 
vessel,  or  withhold  from  them  suitable  food  and  nourish- 
ment, or  inflict  any  cruel  or  unusual  punishment,  every 
such  person  so  offending  shall,  on  conviction  thereof,  be 
punished  hy  imprisonment  not  exceeding  five  years,  or  by 
fine  not  exceeding  $1000,  or  by  both,  according  to  the  nature 
and  aggravation  of  the  offence." 

Under  this  statute,  William  Nichols,  master,  and  William 
Couch,  mate,  of  the  ship  Caravan,  of  Newburyport,  were 
arraigned  upon  an  indictment  charging  them  with  unjusti- 
fiably beating,  "with  malice,  hatred,  and  revenge,"  Henry 
Burr,  cook  of  the  said  ship,  on  a  voyage  from  Liverpool  to 
Boston,  and  who  died  upon  the  passage;  and  also  for  in- 
flicting "  cruel  and  unusual  punishment "  upon  the  deceased. 

It  appeared  by  the  evidence  for  the  government,  that 
Henry  Burr  was  a  foreigner,  and  shipped  on  board  the 
Caravan,  at  Liverpool,  as  cook,  a  day  or  two  before  she 
sailed  for  Boston,  and  proving  unfit  for  his  doty  was  turned 
into  the  forecastle  and  required  to  do  the  duty  of  a  seaman. 
A  few  nights  after  the  vessel  got  to  sea,  an  order  being  given 
to  reef  the  foretopsail,  and  Burr  not  laying  hold  of  the  reef- 
tackle  as  a  sailor  sliould  have  done,  the  mate  struck  him 
twenty  or  thirty  blows  with  the  foretopsail  halyards,  con- 
tinued beating  him  until  he  fell  down,  and  then  stamped 
upon  him,  and  left  him  lying  upon  deck.  About  three 
quarters  of  an  hour  afterwards,  the  men  on  the  maintopsail 
yard  heard  mournful  cries  from  the  quarter-deck,  and  saw 
the  captain  beating  Burr  near  the  mizzen-mast  After  th« 
heating,  Burr  lay  as  if  dead  ;  and  was  lowered  down  into 
the  forecastle  by  a  rope.  His  face  and  head  were  bloody, 
and  his  mouth  was  filled  with  blood.  The  next  day  he 
spat  blood,  and  was  taken  upon  deck  by  order  of  the  cap- 
tain, placed  upon  a  spar,  and  kepi  there  throughout  the 
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day  ia  the  rain  and  cold  (it  being  early  in  April  and  bad 
Tealher),  until  two  or  three  hours  after  dark,  when  he 
was  again  lowered  into  the  forecastle.  Sometime  during 
that  night  he  died,  being  found  dead  in  bis  berth  by  the 
morning  watch. 

The  district  attorney  then  showed  to  the  jury  a  piece  of 
bamboo,  upon  which  was  fastened  a  sail-needle,  projecting 
about  three-fourths  of  an  inch,  and  called  several  witnesses, 
who  testified  that  the  captain  and  mate  were  in  the  daily 
habit  of  pricking  the  deceased  with  this  instrument,  in  the 
arms,  legs,  back,  and  thighs.  The  steward  also  testified, 
that  one  morning  at  breakfast,  the  captain  said  to  the  mate 

they  might  use  up  every  rope  in  the  ship  on  the  d d 

Frenchman,  without  beating  any  thing  into  him.  After 
breakfast  the  mate  brought  down  a  piece  of  bamboo,  saying 
that  he  would  put  life  into  Burr.  They  then  took  twine 
and  needle,  and  made  the  pricker.  After  Burr's  death  his 
body  was  found  badly  marked  by  the  needle  and  by  cuts 
from  ropes.  He  was  thrown  overboard  the  morning  after 
his  death,  without  any  religious  services.  It  also  appeared 
that  he  had  been  kept  at  holystoning  the  decks,  and  that 
while  so  employed  the  captain  amused  himself  by  throwing 
buckets  of  water  over  him.  And  one  witness  being  asked, 
if  he  ever  saw  Burr  wet  more  than  once,  replied  that  be 
"hardly  ever  saw  him  dry." 

The  second  mate  said,  "  the  Frenchman  died  of  the  same 
disease  that  the  dog  ia  dying  of,"  pointing  to  the  dog  whose 
head  was  badly  swelled  by  the  use  of  the  pricker;  and 
asked  the  male  if  he  was  not  afraid  that  Burr's  ghost  would 
appear  to  him. 

On  the  part  of  the  defence,  it  was  admitted  that  Burr  had 
been  beaten,  and  that  the  needle  bad  been  used  upon  htm ; 
but  it  was  contended  that  the  beating  was  justifiable,  be- 
cause Burr  bad  neglected  his  duty  at  an  emergency  which 
admitted  of  no  delay,  and  for  which  the  instant  infiiction  of 
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some  punishment  was  necessary.  As  to  the  pricker,  it  was 
contended  that  although  it  was  an  "unusual"  mode  of 
punishment,  it  was  not  "  cruel,"  being  used  merely  as  a 
spur  is  used  to  quicken  the  movements  of  a  horse.  The 
counsel  also  suggested  the  habit  of  sailors  of  shamming 
sick,  by  which  officers  become  incredulous,  and  the  fact  tliat 
all  the  witnesses  except  one  against  the  prisoners  had  been 
punished  by  them  during  the  voyage;  for  which  reason 
great  allowance  should  be  made  for  exaggeration.  Wit- 
nesses were  also  produced,  who  testified  that  when  Burr 
joined  the  vessel  he  appeared  to  have  but  a  few  days  to  live, 
and  that  the  captain  said  he  had  the  consumption.  From 
Ibis  the  counsel  argued  that  his  death  came  on  by  natural 
decline;  and  theie  being  no  exposure  or  punishment  but 
what  was  justifiable  and  necessary,  the  prisoners  were  not 
answerable. 

They  also  called  several  merchants,  insUTeis,  and  masters 
of  vessels  to  testify  to  Nichols's  previous  good  character,  and 
his  respectable  deportment  while  on  shore ;  and  it  was  stated 
that  Couch  was  very  poor,  and  had  a  mother  and  sister  who 
depended  upon  him  for  their  support. 

Judge  Story,  in  charging  the  jury,  said,  that  in  some 
material  points  he  considered  the  prisoners'  witnesses  had 
confirmed  the  testimony  of  the  witnesses  for  the  govern- 
ment ;  and  if  the  latter  were  to  be  believed,  there  could  be 
no  doubt  that  both  counts  in  the  indictment  were  made  out, 
viz.  first,  for  unjustifiably  beating  the  deceased  from  "  mal- 
ice, hatred,  and  revenge ;  "  and,  secondly,  for  inflicting  a 
cruel  and  unusual  punishment  with  a  sail-needle.  He  asked 
the  jury  if  a  single  witness  had  contradicted  the  beatings,  or 
the  condition  of  the  man  before  and  after  they  were  inflicted. 
Upon  all  these  material  points  there  was  no  conflict  what- 
ever. The  use  of  the  needle  must  be  considered  "cruel," 
if  there  was  any  meaning  in  the  word,  even  when  used 
Upon  the  dog.    His  honor  also  doubted  the  rightof  an  officer 
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to  inflict  panishment  upon  a  man  for  not  doing  a  seaman's 
duty,  vben  he  shipped  only  aa  cook,  and  profeesed  no 
knowledge  of  seamanship.  On  alluding  to  the  ill  health  of 
the  deceased,  his  honor  said  that  he  was  not  a  subject  to  be 
sent  aloft  in  bad  weather,  but  should  have  been  kept  in  hia 
berth.  He  also  instructed  the  jury,  that  the  captain  must 
be  considered  as  present  in  contemplation  of  law,  aiding  and 
abetting  the  mate  in  the  infliction  of  the  punishment,  since 
he  was  within  sight  and  hearing,  and  did  not  interfere. 

The  jury  brought  in  a  general  verdict  of  guilty,  recom- 
mending the  mate  to  the  clemency  of  the  court,  probably 
supposing  that  he  had  acted  under  the  influence  of  the 
captain. 

Before  sentencing  the  prisoners,  judge  Story  addressed 
them  at  considerable  length,  speaking  of  the  ofience  as  an 
extremely  aggravated  one,  and  telling  them  that  they  had 
every  reason  to  be  thankful  they  had  not  been  indicted  for 
manslaughter,  as  it  was  clear  from  the  evidence,  that  they 
had  pursued  a  course  of  deliberate  cruelty  toward  the  de- 
ceased, which,  it  would  be  impossible  to  deny,  had,  though 
unintentionally  no  doubt,  accelerated  his  death ;  that  the 
conduct  of  the  deceased  in  imposing  himself  upon  the  cap- 
tain as  a  cook,  when  he  knew  nothing  of  the  business,  was, 
to  be  sure,  enough  to  create  a  feeling  of  hostility  toward 
him,  but  that  the  punishment  had  been  extreme  and  vin* 
dictive.  Toward  the  close  of  his  remarks,  his  honor  con- 
fessed that  he  might  labor  under  an  infirmity  on  the  side  of 
mercy,  in  such  cases  as  the  present,  as  his  boyhood  had  been 
passed  among  seamen  of  all  grades,  and  he  knew  the  trials, 
difficulties,  and  dangers  which  they  had  to  pass  through. 
The  only  excuse  he  could  find  for  the  prisoners,  was  their 
youth :  the  rashness  of  youth,  the  inconsiderateness  of 
youth,  and  the  pride  of  youth  in  command,  demanded  some 
allowance.  Weight  was  also  to  be  given  to  the  testimony 
of  the  highly  respectable  witnesses,  who  deposed  to  the  pre- 
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▼ious  goc»d  character  of  Nichols,  and  his  deportment  when 
(HI  shore.  It  having  been  stated  that  Couch  whs  poor  and 
had  friends  d^>ei]ding  upon  him,  he  was  sent^tcod  to  thirty 
days  imprisonment,  and  ten  dollars  fine ;  and  Nichols  to 
niiiety  days  imprisonment  and  one  hundred  dollan  fine. 
His  honor,  then  saying  that  he  wished  to  make  their  impris- 
aoment  as  easy  to  them  as  possible,  gave  them  their  choice 
o(  jails,  and  they  chose  that  in  the  town  of  Newhuryport, 
which  is  their  home. 

As  professiooal  men,  and  considering  this  subject  solely 
in  its  relation  to  law  and  to  rules  of  practice,  we  have 
nothing  to  do  with  the  public  excitement  and  surprise,  whidi 
the  extraordinary  lenity  of  tfiis  sentence  produced.  It  is 
only  because  we  feel  that  the  court  was  led  to  exercise  this 
extreme  lenity,  by  principles  and  motives  which  must  bear 
upon  every  case  of  a  similar  nature,  and  which  therefore 
ought  to  be  placed  well  before  the  profession,  that  we  are 
induced  to  enter  upon  the  consideration  of  them.  Had  this 
been  tbe  only  case  of  the  kind,  it  might  be  thought  that 
there  were  peculiar  circumstances  governing  it;  but  in  tha 
case  of  caplaio  Winn  before  the  same  court,  about  a  year 
previous,  a  ^milar  sentence  was  pronounced,  and  upon  tha 
Bune  reasons  which  are  known  to  have  governed  the  court 
in  this  case.  Captain  Winn  was  indicted  under  the  same 
statute  for  imprisoning  "  from  malice,  hatred,  and  revenge  " 
John  B.  Bassett,  the  chief  mate  of  his  ship,  on  a  voyage  to 
the  Fejee  islands.  The  following  extract  is  from  the  Law 
Reporter  of  July,  1838.  "  It  appeared  that  when  the  ship 
was  near  the  Fejee  islands,  captain  Winn  took  offence  at 
something  that  the  mate  did,  and  ordered  him  below.  Soon 
afterwards  he  ordered  him  to  set  the  evening  watch ;  but  ha 
refused  to  go  upon  deck,  saying  that  he  had  been  sent  front 
duty  with  dishonor,  and  would  not  return  to  it  unless  hon< 
orably  reinstated.  Next  morning  captain  Wiuu  imprisoned 
him  in  his  state-room,  which  was  very  small,  and  ordered 
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him  to  be  kept  on  short  allowance.  He  also  ordered  the 
skylight  to  be  covered  with  lead ;  and  confined  him  in  this 
situation  about  three  months.  His  food  was  brought  htm 
but  once  in  twenty-four  hours,  and  at  different  times,  some- 
times in  the  morning,  sometimes  at  er«iing,  and  sometimes 
not  at  all.  The  weather  was  so  warm  (it  being  in  the 
tropics)  that  he  was  obliged  to  keep  naked  all  the  time,  and 
then  his  distress  for  want  of  pure  air  was  very  great,  and 
the  Tennin  were  extremely  annoying.  Several  other  cir- 
cumstances were  detailed  by  the  mate  respecting  bis  impris- 
onment which  were  disgusting,  and  need  not  be  stated  here. 
He  finally  returned  to  duty,  but  having  more  trouble  with 
the  captain,  was  again  confined  in  the  same  place  three 
months."  This  confinement  brought  on  a  brain  fever,  from 
the  effects  of  which  it  is  thought  the  mate  will  never  per- 
fectly recover.  Mr.  Choate,  coimsel  for  the  prisoner,  de- 
clined arguing  the  case  to  the  jury,  and  be  was  convicted. 
The  learned  judge,  in  passing  sentence,  spoke  of  the  case  as 
one  of  a  very  aggravated  nature,  but  said  that  it  was  the 
first  of  which  the  prisoner  had  been  known  to  have  been 
guilty;  that  there  had  been  highly  respectable  witnessess  to 
bis  good  character  when  on  shore,  and  that  he  had  a  wife 
and  family  depending  upon  him  for  support;  in  consider- 
ation of  which,  he  sentenced  him  to  ninety  days  imprison- 
ment, giving  him  the  choice  of  jails;  and  captain  Winn, 
]ike  the  parlies  in  the  present  case,  passed  his  time  in  well 
furnished  rooms,  in  the  immediate  neighborhood  of  his 
family,  surrounded  by  every. thing  to  make  his  imprisonmeot 
as  easy  as  possible  to  him. 

Each  of  these  cases  is  stated  by  the  court  to  have  been 
very  a^ravated  in  its  nature,  covering  tho  whole  ground 
of  the  statute,  and,  as  would  naturally  be  supposed,  requir- 
ing the  full  penalty  of  the  statute;  yet  in  each  the  punish- 
ment has  been  extremely  light,  and  for  nearly  the  same 
reasons.  It  is  to  a  respectful  consideration  of  these  reasons 
that  the  reader's  attention  is  requested. 
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The  first  reasoD,  stated  by  the  court  as  having  weighed 
with  it  ia  the  ^n^sent  case  thus  virtually  to  wave  the  penalty 
of  the  statute,  iras  the  youth  of  the  parties.  We  cannot  but 
think,  that  this  must  have  been  a  misapprehension  on  the 
part  of  the  reporters.  The  court  might  have  suggested  their 
youth  as  a  means  of  accounting  for  their  act ;  but  that  his 
honor  should  have  held  that  a  man  of  twenty-five  years  of 
age,  the  father  of  a  family,  and  old  enough  to  have  com- 
mand of  a  ship,  was  too  young  to  be  fully  answerable  in 
law  for  an  act  of  cruelty,  it  is  impossible  for  us  to  believe. 
The  period  between  the  ages  of  seven  and  fourteen  has  been 
debatable  ground,  but  we  never  heard  before  of  its  being 
extended  to  a  quarter  of  a  century.  There  are  some  pas- 
n<His  to  which  youth  is  peculiarly  liable ;  but  we  never 
supposed  that  deliberate  and  protracted  cruelty  was  one  of 
them.  If  a  man  of  five  and  twenty  is  too  young  to  suffer 
the  full  penalty  upon  a  conviction  for  deliberate  and  a^^a- 
vated  cruelty,  how  much  of  the  penalty  is  a  man  of  thirty 
to  suffer,  and  how  old  mnst  a  man  be  before  he  is  to  be  fully 
answerable  1 

There  is  one  appeal  which  is  often  made  in  behalf  of 
masters  of  vessels  when  conricted  of  cruelty,  which  was 
made  in  this  case,  as  also  in  that  of  captain  Winn,  and  in 
fact  has  become  so  common,  that  it  might  be  stereotyped 
for  the  benefit  of  all  counsel  who  shall  hare  occasion  to 
appear  in  such  cases ; — that  is,  the  prmnotta  good  character 
of  the  parties. 

To  support  this  in  the  case  of  captain  Nichols,  no  wit- 
nesses were  brought  who  had  known  him  at  sea,  in  com- 
mand, and  as  captain,  but  merely  some  of  his  school-fellows 
who  had  known  him  fifteen  years  before,  and  two  or  three 
merchants  and  others  who  had  formed  some  acquaintance 
'  with  him  during  the  short  intervals  he  had  spent  on  shore 
between  his  voyages.  Nearly  the  same  course  was  pursued 
in  the  case  of  captain  Winn,  and  with  considerable  effect. 
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And  aa  there  is  danger  of  its  becaming  settled  practice,  it 
is  worthy  of  consideration,  hovr  much  it  oogbt  to  weigh,  - 
agaitut  the  plain  facts  of  a  given  case  as  Ibund  by  a  jnry. 

It  is  lo  be  expected,  that  the  master  of  a  vesael,  io  the 
flfaort  iDiervals  which  he  spends  at  home  between  his  long 
vojrages,  when  in  the  midst  of  family  and  friends  both  to 
please  and  to  restrain  him,  and  in  his  iatercoaroe  with  die 
juerchants  aDd  insurers  upon  whose  good  opinion  he  depends 
for  his  bread,  would  preserve  a  req>ectable  appearance,  it 
would  be  the  strangest  thing  in  the  world,  if  he  shoold  show 
signs  <rf  cnielty  or  of  a  tyrannical  disposition  at  such  times. 
But  the  very  same  man,  when  far  from  all  the  reMraints  of 
friends  and  superiors  and  public  opinion,  possessed  of  des- 
potic power,  and  wiA  none  to  see  or  bear  him  but  tboye 
who  stand  to  him  in  the  relation  of  slaves,  may  show  fain^ 
«elf  a  very  fiend.  It  is  not  in  nature  that  the  man  sbmiid 
be  the  same  in  the  two  siiuatioaa  Evidence  mi^t  as  well 
be  brought  to  show  the  character  of  the  prisoner's  brother 
and  sitfer,  from  which  to  infer  his  own,  as  to  allow  the  evi- 
dence of  friends  interested  in  his  behalf,  and  who  have 
known  him  only  as  a  sojourner  aod  a  visiter,  to  weigh  more 
than  his  own  actions  when  bis  own  master  and  in  command. 
One  might  almost  as'weli  set  up  in  extenuation  of  an  act 
of  murder  the  chamcter  of  the  criminal  when  a  child  in  his 
cradle.  There  are  many  men,  at  whose  disposal  we  would 
advise  no  one  to  put  his  life  and  limbs  on  a  Iraig  and  distant 
voyage,  whose  real  characters  are  not  even  su^tected  by 
Ibeir  friends  at  home.  This  is  the  very  injuslioe  of  which 
sailors  complain.  They  say  that  the  captain  comes  iaio 
court  with  a  retinue  of  friends  and  employers  certifying  to 
his  good  character  wboi  on  shore,  with  a  eiiov  of  respect- 
ability, and  an  ezerlioo  of  strong  interest  in  bis  favor,  while 
they  oome  in  alone,  friendless,  and  hardly  credited  when 
under  oath.  And  this  they  say,  too,  the  captain  knows 
well,  and  sometimes  even  taiints  them  with  when  they  are 
in  his  power. 
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*rhere  is  anodier  appeal  often  made  in  behalf  of  tlie  cap- 
laiD.  It  was  made,  and  with  efiect,  in  the  case  of  captatB 
Winn,  also  in  Ais  case,  and  indeed,  so  &r  as  we  know,  it  ia 
invariably  made, — we  mean  the  fact  of  the  captain'*  being- 
a  poor  man,  and  having  a  wife  and  family,  or  mother  or 
sister,  or  some  other  near  relative,  depending  upon  him  for 
support,  and  who  would  be  deprived  of  the  benefit  of  his 
labor  by  a  long  imprisonment  There  is  nothing  of  which 
seamen  complain  more  than  of  the  efiect  given  by  courts  to 
this  appeal ;  and'aa  thwr  complaint  appears  to  be  not  with- 
out reason,  it  certainly  deserves  consideration. 

If  the  statute  bad  been  made  to  prevent  cruelty  in  general, 
the  case  of  the  sea  captain  might  be  put  to  the  court  as  one 
calling  for  the  exercise  of  its  lenity,  on  account  of  its  peca- 
liar  hardships.  But  the  statute  was  made  expressly  to  apply 
to  aea  captains  and  officers,  and  to  them  only.  It  says — "  If 
any  master  or  other  officer  of  a  vessel "  shall  be  guilty  of 
enielty,  he  ^lall  be  panished,  iic  Now  masters  and  mates 
of  merchant  vessels  were,  when  this  statute  was  passed,  are 
DOW,  and  probably  always  will  be,  poor  men,  and  having 
either  wives  and  &milies,  parents,  or  near  relations  who 
would  auSei  by  their  imprisonment  Yet  for  these  very  men 
the  statute  was  enacted ;  and  if  those  circumstances,  which 
must  exist  in  the  case  of  nearly  every  master  and  mate,  can 
be  urged  upon  the  court  as  ref^ns  for  abating  the  force  of 
a  statute  made  expressly  to  apply  to  them,  and  under  which 
they  are  ibund  guilty,  what  will  become  of  the  statute  1 
For  we  may  venture  to  say,  that  there  is  not  one  master  or 
male  of  a  merchant  vessel  in  a  thousand  who  could  not 
make  the  same  appeal,  and  make  it  in  such  a  way  as  to 
excite  the  sympathy  of  the  court  for  bis  friends.  If  a  law 
is  «iacted  to  apply  solely  to  a  class  of  men  who  are  poor, 
and  support  thear  families  by  their  labor,  their  being  poor 
and  having  families  dependent  upon  them  is  a  singular 
reason  why  the  law  a^oold  not  take  e&ct    Yet  this  is  pre- 
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cisely  the  nature  of  the  argument  so  often  used.  When  the 
sailor  complains  to  us  of  this,  and  says  that  the  caplain's 
punishment  is  commuted  because  he  is  poor  and  has  friends 
dependent  upon  him,  and  that  the  question  is  nevei  asked 
vbether  the  sailor,  who  has  been  killed,  or  maimed,  or 
whose  spirit  has  been  broken  by  cruelty,  was  not  also  poor, 
and  had  not  also  a  mother  or  sister  or  friends  to  whom  his 
small  and  hard  earnings  might  have  been  a  relief,  we  have 
DO  answer  to  make  him ;  nor  can  we  satisfy  him  by  excus- 
ing this  lenity  to  an  oppressor,  as  a  leaning  to  the  side  of 
humanity. 

There  is  still  another  consideration,  which  is  often  ui^ed 
upon  the  court  as  a  motive  for  cutting  down  the  penalty  of 
the  statute,  and  which  is  known  to  have  had  much  weight 
with  the  bench  in  the  late  case ;  that  is,  a  want  of  confi- 
dence m  the  testimony  of  seamen.  The  danger  of  crews 
combining  against  their  officers,  and  the  necessity  there 
ollen  is  of  making  allowances  for  exaggeration,  are  well 
known ;  hut  we  cannot  be  reconciled  to  making  it  a  nile  of 
court  that  seamen,  as  a  class,  are  not  to  be  believed.  There 
is  false  swearing  among  all  classes ;  and  interested  men  are 
apt  to  exaggerate.  In  so  serious  a  matter  ought  not  each 
witness  to  stand  on  his  own  ground  ^  We  lately  heard  a 
distinguished  lawyer,  after  about  thirty  years'  constant 
dealing  with  juries  and  witnesses,  stale,  as  the  result  of  his 
experience,  a  diminished  confidence  in  the  willingness  (tf 
parties  to  tell  the  whole  truth,  but  at  the  same  time  an 
increased  confidence  in  evidence  which  has  stood  the  test 
of  a  strict  cross-examination.  Now,  seamen  are  a  super- 
stitious, and  in  a  certain  sense,  we  may  even  say,  a  religious, 
class  of  men,  and  capable  of  being  impressed  with  a  sense 
of  the  obligation  of  an  oalh,  and  a  dread  of  the  consequences 
of  breaking  it.  But  even  if  this  were  not  the  case,  what 
should  weigh  still  more  in  favor  of  their  evidence,  is,  they 
are  comparatively  an  ignorant,  and  certainly  far  from  being 

D,q,-z.-dbvGoogle 


1839.]  Ca»e  of  NichoU  and  Couch.  103 

an  artful  class.  If  thea  a  crev  of  sucli  men  agree  ia  a 
consistent  story,  go  through  the  ordeal  of  a  searching  cross- 
examination  by  counsel,  whose  habits  of  mind  are  l<^cal 
in  the  extreme,  and  whose  whole  life  has  been  spent  in 
sifting  eridence  and  in  detecting  combinatitm  and  falsehood, 
(the  prisoner  having  a  right  to  demand,  if  there  is  any 
sDspicion  of  a  combination,  that  the  witnesses  be  examined 
separately),  and  yet  no  contradictions  are  discovered,  and 
nothing  is  brought  out  to  justify  a  suspicion  of  a  combina- 
tion, ought  their  character,  as  seamen,  so  to  taint  their  evi- 
dence, that  though  the  jury  may  believe  them,  and  bring 
the  party  in  guilty,  yet  the  penalty  must  be  reduced  to 
almost  a  nominal  matter  1  In  this  late  case,  as  we  have 
already  said,  Uie  crew  agreed  in  telling  a  consistent  story, 
and  stood  the  test  of  the  rigid  cross-examinations  (which 
might  have  been  separate  if  the  prisoners  had  wished)  by 
the  ablest  of  counsel;  and  his  honor,  in  chaiging  the  jury, 
said  that  there  was  no  conflict  on  the  material  points,  but 
that,  on  the  contrary,  the  very  witnesses  for  the  defence 
corroborated  their  testimony ;  the  jury,  too,  believed  them ; 
and  yet  the  court  was  in  a  great  measure  induced  to  cut 
down  to  almost  nothing  the  penally  for  an  offence  which  it 
said  covered  the  whole  ground  of  the  statute  and  more, 
from  the  general  difficulty  of  knowing  how  much  of  a 
sailor's  testimony  to  believe.  Persuaded  by  these  and  other 
facts,  that  such  is  the  conclusion  to  which  our  maritime 
court  has  come  upon  this  subject,  and  which  must  of  course 
open.(e  very  much  like  a  rule  of  practice  in  similar  cases, 
it  will  be  wise  in  us  to  direct  our  attention  for  a  moment  to 
what  we  fear  may  be  some  of  its  consequences. 

This  sentence  upon  Nichols  and  Couch  is  already  known 
far  and  wide  among  the  masters,  mates,  seamen,  landlords, 
and  shipping  masters  of  our  city,  and  is  the  common  topic 
in  cabins  and  forecastles.  By  it  masters  and  officers  are 
confirmed  in  their  notion  that  seamen  are  not  to  be  believed 
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ia  eoorts  of  jtutice,  and  sailors  are  made  to  feel,  that  how- 
emr  aggrarated  may  be  the  cruelty  practised  apon  ibem, 
if  there  are  Booe  to  testify  to  it  but  themselves,  a  cooTic- 
tion  will  be  hardly  vorth  procuring.  Except  intentinul 
murder,  a  wiwse  case  than  that  of  captain  Nichols,  atleoded 
by  fewer  mitigating  circumstances,  and  supported  by 
stronger  evidence,  will  not  be  likely  to  occur.  What 
slighter  punishment  there  ia  left  for  a  case  less  a^ravaiec^ 
we  do  not  know. 

Cruelty  is  rarely  practised  where  there  are  passengers. 
They  act  as  a  restraint  upon  the  captain ; — there  is  some- 
thing hke  public  opinion ;  and  he  knows  that  they  will  be 
credible  witnesses  against  him  if  he  is  brought  to  tri^  It 
is  on  long  voyages,  to  distant  coasts,  where  there  ai«  bod« 
to  see  and  hear  but  the  crew  themselves,  that  seamen  Deed 
most  the  preventive  protection  of  the  law ;  and  there  it 
seems  this  law  is  most  Ukely  to  fail  them.  Under  such  eir- 
eumstaaces,  and  on  this  principle  of  construing  seamen!s 
testimony,  there  is  no  crime  short  of  murder,  which  a  cap- 
tain may  not  commit  without  much  fear  of  the  result;  and 
even  that  of  murder  would  be  difficult  of  ptoof.  We  may 
seem  to  speak  strongly,  but  we  believe,  not  beyond  the  truth. 

We  are  far  from  wishing  to  diminish  the  sopnaia  powei 
of  the  captaia  on  board  his  vessel  On  the  contrary,  with 
some  knowledge  of  what  life  on  ship-board  is,  were  w» 
to  be  subjea  to  that  power  all  our  days,  we  would  BOt 
wi^  to  have  it  diminished  one  iota.  We  are  convinced 
that  it  is  necessary,  yet  if  public  policy  requires  so  gr«at 
a  power  to  be  lodged  in  the  hands  of  such  a  numarous 
and  varying  class  as  ship  masters  form,  there  is  the  OKiM 
reason  that  the  exercise  of  it  should  be  carefully  watched, 
and  that,  those  in  whose  hands  it  is  placed  be  ntada 
strictly  responsible.  We  know  that  every  day  upoa  tha 
high  seas  the  crews  of  Vjsssels,  in  whose  hands  the  physical 
force  is,  are  kept  from  resistance  by  the  consciousness  thed 
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A«fe  is  a  law  whi^  viU  call  the  captain  to  account  when 
tte  Tojage  is  vp^  Bat  let  this  reliaoce  upon  ibe  full  ex- 
ecution of  die  law  be  weakened,  (as  it  mnst  be  by  this 
mode  of  teceiiring  sailor's  testimony,  and  this  habit  of  re- 
ducing the  puBishmeut  of  the  captain,  from  motives  which 
we  have  considered),  and  we  would  not  wish  to  hare  the 
consequences  oo  our  own  head.  The  dney  of  the  officec 
will  Bot  be  made  any  easier,  and  the  coodition  of  the  sailor 
will  be  raoeh  worse-  It  is  not  in  human  nature  to  bear 
the  treatmeot  which  crews  are  often  sabject  to — and  which 
will  not  be  improved  by  the  coarse  now  pursued, — with  a 
knowledge  that  any  redress  is  slight  and  uncertain,  bat 
such  as  they  may  take  into  their  own  hands.  The  silent 
opemtioa  of  thi»  statute  has  sheathed  many  a  knife,  and 
quelled  many  a  mutiny.  The  power  of  the  captain,  loo, 
must  be  sustained,  though  the  abuse  <^  it  may  not  be 
fiilly  punished ;  and  the  case  may  occur,  that  the  very 
courts,  who  exercise  what  we  cannot  but  kd  to  be  a  mis- 
taken lenity  towards  the  captain,  may  be  called  upon  to 
punish,  perhaps  with  death,  a  man  who  would  never  have 
raised  his  own  arm,  had  he  been  si»e  that  tin  arm  of  the 
lav  was  not  ^ortened. 

The  foregoing  are  the  principal  canses  which  have  been 
generally  ass^ed  for  the  lenity  of  this  sentence.  But 
^le  is  yet  another  motive  which  we  have  reason  to  know 
operates  stiongly  upon  Uie  mind  of  the  coart  in  these  and 
similar  cases,  and  which  will  be  the  last  that  we  uow 
inepoae  lo  consider.  In  passing  the  sentences  upon  Nichols 
and  Couch,  and  also  upon  Winn,  a  year  since,  we  ob~ 
aerved  that  judge  Story  laid  mnch  stress  upon  the  confi- 
dence he  Mt,  tbat  an  exercise  of  great  lenity,  and  an  appeal 
to  the  better  foelii^  of  the  criminals,  would  effects  more 
than  uiy  severe  punishment ;  and  in  sevesal  o£  the  reports 
of  these  cases  we  observed  expTessions  like  this :  "  such 
a  coarse  will  answer  the  end  of  punishment  (refonnalion) 
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better  than  the  iafltcting  of  the  full  penalty,"  &&  Now, 
although  we  do  not  believe  that  even  prevention  is  the  only 
end  of  punishment,  but  that  revelation  and  the  whole 
course  of  nature  show  retribution  to  be  an  essentia!  part  of 
the  idea,  yet  surely  the  reformation  of  the  individual  crimi- 
nal is  a  small  part  of  the  object  of  any  statute.  The 
statute  in  question  was  passed  to  prevent  cruelty ;  and  as 
a  means  of  such  prevention,  haa  ordered  the  punishment  erf 
persons  convicted.  Now,  though  it  is  very  possible,  that 
waving  the  penalty  and  substituting  an  appeal  to  the  better 
feelings  of  the  guilty  person  may  in  some  cases  operate 
well  upon  the  individual  under  trial,  yet  the  statute  and 
the  manner  of  enforcing  it  were  intended  to  act  upon  the 
whole  class  of  men  for  whom  it  was  made,  and  more 
especially  upon  the  worst  of  that  class — the  violent,  the 
hard-hearted,  and  the  naturally  cruel, — in  the  moment  of 
passion, — at  the  moment  when  its  protectitm  is  needed 
most  by  those  who  have  no  other  protector.  And  who  can 
doubt,  that  the  hands  of  such  men  at  such  times  will  be 
stayed  sooner  by  the  fear  of  a  full  retribuiion,  than  by  the 
prospect  of  a  lenient  sentence,  and  an  address,  however 
moving,  from  the  judge  on  the  bench.  The  law  was  in- 
tended to  prevent  crime,  to  prevent  _firit  offences  ;  to  act  in 
terrorem  when  better  feelings  have  ceased  to  act,  and  thns 
to  protect  the  sailor  from  cruelty,  and  not  merely  to  give 
him  redress  after  it  is  inflicted ;  or,  still  less,  merely  to  r»- 
form  the  perpetrator  of  the  crime. 

But  even  if  the  judge  were  convinced  that  lenity  toward 
the  ofTender  would  be  the  surest  way  of  preventing  the 
commission  of  the  same  crime  by  others,  it  appears  to  us 
to  be  a  question  quite  worth  the  asking,  whether  he  has 
any  discretion  to  say  that  the  ends  of  justice  may  be  best 
reached  by  not  inflicting  the  penalty.  The  statute  says — 
"  every  person  so  oflending  shall  on  conviction  be  punished 
by  floe  not  exceeding  $1000,  or  imprisonmenl  not  exceed- 
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ing  five  years,  or  by  both,  according  to  the  nature  and 
aggravatum  of  the  offence;"  evidently  giving  the  judge 
the  discretion  of  adapting  the  punishment  to  the  degree  of 
the  criminality  of  the  act,  and  not  to  the  probability  of 
reforming  the  criminal,  or  to  the  judge's  own  opinion  of 
the  policy  of  inflicting  the  whole  penalty  incurred.  If  the 
offence  is  one  of  an  a^^avated  kind,  covering  the  whole 
ground  of  the  statute,  and  more,  without  any  mitigating 
circumstances  in  the  act  itself,  is  not  the  judge  bound  to 
inflict  the  full  penalty,  leaving  commutation  to  the  execu- 
tive, whatever  may  be  the  prisoner's  deportment  at  the 
trial,  or  his  relation  to  third  personsi  Can  the  judge  show 
lenity  to  such  a  criminal,  even  though  he  should  seek  it 
carefully  with  tears  1  In  short,  is  not  the  judge's  discretion 
to  be  exercised  solely  in  determining  from  all  the  circum- 
stances of  the  case,  the  degree  of  criminality  of  the  party, 
and  in  modifying  the  punishment  according  to  that  degree 
of  criminality,  and  not  according  to  any  opinion  of  his  own 
of  the  probable  consequences  of  such  an  infliction  ?  If  the 
penalty  is  wrong  in  general,  the  legislature  must  alter  it; 
and  if  it  works  a  hardship  in  a  particular  case,  the  execu- 
tive must  modify  it. 

We  are  aware  that  there  may  seem  to  be  a  degree  of 
indecorum  in  thus  freely  discussing  sentences  passed  by  a 
judge  of  so  exalted  a  reputation  as  he  whom  it  is  our  good 
fortune  to  have  presiding  over  our  chief  maritime  court; 
yet  as  the  principles  developed  in  these  sentences  must 
deeply  affect  the  condition  of  a  large  class  of  men,  daily 
increasing  in  numbers  and  respectability;  who,  too,  have 
few  opportunities  of  making  their  voice  heard  before  the 
public ; — we  have  thought  that  among  the  various  subjects 
discussed  in  the  colnmns  of  a  law  journal,  there  is  no  one 
more  deserving  of  the  serious  consideration  of  the  profession, 
than  that  which  we  have  thus  imperfectly  opened  to  its 
notice.  a.  «■  d.  J'- 
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ART  T^AHERICAN  REPORTS  AND  REPORTERS. 

la  AiacoaDtry,  the  deciaions  and  optnioos  of  the  judicial 
tribunals  have  receired  more  of  the  legislatire  sanction, 
diBO  has  been  accorded  to  them  in  any  other.  In  England, 
ve  beliere,  the  bunness  of  reporting  is  entirely  unofficial, 
and  the  authenticity  of  reported  cases  wholly  dependent 
upon  the  character  of  the  report  and  of  the  reporter.  Id 
other  Enropeao  slates,  and  especially  in  Prance,  collections 
of  cases  have  been  and  are  now  published,  hut  they  do 
not  seem  to  be  regarded  with  that  respect,  with  which  the 
English  and  American  lawyers  are  accustomed  to  look 
upon  judicial  opinions.  In  almost  all  the  United  States 
the  decisioDs  of  the  higher  courts  are  required  by  law  to  be 
reported,  either  by  the  judges  or  some  of  them,  or  by  a 
reporter  officially  appcnnted  and  paid  in  part  at  least  by 
the  government ;  they  are  distribnted  at  the  public  expense, 
m  the  same  manner  as  the  statute  laws,  besides  being  sold 
by  the  reporter  on  his  own  account ;  and  the  opini<HU  of 
the  judges  are  for  the  most  part  drawn  up  in  writing. 
The  reported  cases  are  a  series  of  elaborate  legal  essays, 
on  the  various  subjects  to  which  they  happen  to  relate, 
drawn  up  with  the  knowledge  and  expectation  that  they 
are  to  be  published,  and  to  become  an  authoritative  ezpo- 
sitioa  of  the  law  and  its  application.  The  decisions  of  odt 
higher  tribtmals,  therefore,  which  are  reported  and  pub- 
lished in  pursuance  of  some  legislative  provision,  seem  to 
be  thereby  invested  with  a  sanction  and  authority,  which 
the  English  reports  have  never  enjoyed  since  the  days  of 
the  jrear-books. 

We  have  ventured,  on  a  former  occasion,  to  advance  the 
opinion,  that,  since  the  first  volume  of  American  Reports 
wfis  published,  namely,  within  the  last  fifty  years,  no 
country  has  done  so  much  in  this  department  of  juridical 
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literature,  as  the  United  Slates ;  and  tbe  examination  of  the 
American  reports,  which  we  bare  gone  through  for  the 
purpose  of  this  notice,  has  coDTiaced  »a  of  the  entire  truth 
of  the  remark. 

In  consideration  of  tbe  great  importance  of  a  knowledge 
cfthis  branch  of  our  legal  litoature  to  members  of  tbe  pro- 
fession, we  sbatl  derote  (his  article  to  a  short  bibliographi- 
cal acconnl  of  the  Americaii  reports,'  wilb  brief  notices  of  the 
statute  prorisioDB,  where  any  exist,  for  the  publication  of  the 
decasions  of  the  courts.  In  pursuance  of  this  design,  we 
Aail  first  meoiion  diose  which  omtain  tbe  decisions  of  tfae 
Uniled  States  courts,  comprtstng  the  supreme  conrt,  the 
circuit  courts,  and  the  district  courts.  We  shaH  next  no- 
tice in  chronological  order  (so  for  as  &at  arrangeuMiit  may 
be  canvenient)  the  reports  of  tfae  decisions  of  tfae  several 
stale  oonrts,  commencing  with  Maine  and  following  the 
order  in  which  the  states  are  usually  mentioned. 

Rhode  Island  has  no  reports,  and  we  are  not  aware  of 
die  existence  of  any  ki  tbe  new  states  of  Michigan  and 
Arkaosaa  The  judiciary  systems  of  the  difiierent  states 
have  nearly  all  been  modified,  and  some  entirely  changed 
in  tfaeir  organization,  during  the  periods  through  which 
these  reports  extend ;  so  that  there  appean  m  the  accoimt 
of  the  reports  a  mnch  greater  variety  of  courts,  than  does 
now  in  fact  exist  or  ever  baa  existed  at  any  one  time.  A 
history  of  tbe  judiciary  systems  of  the  United  States  and 
of  the  several  states,  though  an  interesting  subject,  would 
extend  this  article  to  too  great  a  length.  In  general,  there- 
fore, the  names  only  of  the  different  courts,  in  which  the 
dedsions  were  made,  will  be  given.  Of  the  comparative  aa- 
thority  and  valne  of  tbe  diferent  reports,  we  shall  not  here 
attempt  to  speak.     Many  of  tbe  vx^umes  have  been  noticed 

<In  thitarticle,  we  IuiT«  raid  nothtDgof  the  Toloinei  of  reports  publiibed 
in  Ihe  Britidi-Ameneut  ProriDce*.    All  that  hire  come  to  our  iaawlti^ 
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in  former  numbers  of  our  journal  at  the  time  they  were 
published. 

UNITED   STATES. 

Supreme  Court.  The  cases  decided  in  this  court,  from 
its  organization,  February  term,  1790,  to  August  term,  1600, 
inclnsiTe,  were  reported  by  Alexander  James  Dallas,  and 
are  contained  in  the  second,  third,  and  fourth  volumes  of 
his  reports.  The  cases,  subsequently  decided,  to  February 
term,  1815,  inclusive,  were  reported  by  William  Cranch, 
and  published  in  nine  volumes.  From  February  term,  1816, 
to  January  term,  1827,  inclusive,  the  cases  in  this  court 
were  reported  by  Henry  WheatoD,  and  occupy  twelve  vol- 
umes. On  the  resignation  of  Mr.  Wheaton,  the  office  of 
reporter  was  conferred  upon  Richard  Peters,  by  whom  it  is 
now  held.  Mr.  Peters  has  published  thirteen  volumes,  con- 
taining the  decisions  of  the  supreme  court  to  January  term, 
1839  inclusive.  Mr.  Peters  also  published  in  1830-4,  con- 
densed reports  of  cases  in  the  supreme  court  of  the  United 
States.  These  volumes  contain  condensed  reports  of  all 
tlie  cases  in  the  second,  third,  and  fourth  of  Dallas,  the 
nine  volumes  of  Cranch  and  the  twelve  volumes  of  Mr. 
Wheaton.  In  his  preface,  Mr.  Peters  says,  "  this  work  will 
contain  all  the  cases  adjudged  in  the  supreme  court  of  the 
United  States  from  1790  to  1827,  inclusive,  in  a  fomi  which 
will  make  it  authority  in  all  judicial  tribunals." 

The  decisions  of  the  supreme  court  of  the  United  States 
have  been  regularly  reported,  in  an  unbroken  series,  from 
the  organization  of  the  court ;  but  the  first  provision,  made 
by  law,  relating  to  the  office  of  reporter,  was  contained  in 
an  act  of  congress,  passed  March  3,  1817,  and  limited  to 
three  years  only.  This  statute  recognised  the  power  of 
the  cotut  to  appoint  a  reporter ;  and  provided  that  he 
should  receive  from  the  treasury  of  the  United  States,  an 
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annual  compensation  of  one  thousand  dollars,  on  the  con- 
dition that  the  decisions  should  be  printed  and  published, 
vithin  six  months  after  they  were  made ;  and  also  that 
eighty  copies  of  the  published  reports  should  be  delivered 
to  the  secretary  of  state,  without  any  expense  to  the  United 
States.  This  statute,  by  an  act  passed  May  15,  1820,  was 
continued  in  force  for  three  years  longer,  and  was  then 
suffered  (o  expire.  A  third  statute  was  enacted  February 
22,  1827,  expressly  authorizing  ihe  court,  from  time  to  time, 
to  appoint  a  reporter  of  its  decisions,  and  establishing  the 
salary  of  the  office  at  cme  thousand  dollars.  This  statute, 
in  addition  to  the  conditions  imposed  upon  the  reporter, 
by  the  statute  of  1817,  required  him  to  sell  bis  reports  to 
the  public  at  large,  at  a  price  not  exceeding  five  dollars  a 
volume.  This  act  was  also  limited  to  three  years,  and  of 
course  expired  in  1830.  We  believe,  that  (here  is  now  no 
statute  in  force,  in  reference  to  the  office  of  reporter  of  the 
supreme  court  of  the  United  States ;  but  since  the  expira- 
tion of  the  last  mentioned  statute,  an  annual  appropriation 
has  been  made  for  the  reporter  of  a  sum  equal  to  the  salary 
above  mentioned. 

First  circuit.  The  decisions  of  this  court,  since  the  ap- 
pointment of  (he  Hon.  Joseph  Story,  in  November,  1811, 
have  been  regularly  reported,  viz. :  from  1812,  to  1815,  in- 
clusive, by  John  Qallison,  in  two  volumes ;  from  1816,  to 
1830,  inclusive,  by  William  P.  Mason,  in  five  volumes; 
and  {fiaa  1830,  to  1837,  by  Charles  Sumner,  the  present 
reporter  of  the  court,  in  two  volumes. 

(Second  circuit.  The  cases,  decided  in  the  circuit  court 
for  the  second  circuit,  from  1810  (o  1826,  have  been  re- 
ported and  were  published  in  1627  by  Elijah  Paine,  jr.,  in 
one  volume. 

Third  circuit.  The  second,  third  and  fourth  volnmes  of 
Mr.  Dallas's  reports  contain  cases  decided  in  (his  court, 
from  the  April  (eim,  1792,  to  October  term,  1806,  inclusive. 
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The  decisions  from  1803  to  18!!7  were  reporMd  by  Bnshrod 
WatAiingtoD,  one  of  the  justices  of  the  Bapreme  conrt  of  the 
United  Slates,  and  published  id  four  volumes,  linder  Ifae 
editorial  superrisioD  of  Richard  Peters,  jr.  The  last  named 
gentleman  has  also  reported  cases  decided  in  this  coart  from 
1803  to  1618,  in  one  volume.  The  decisions  from  October 
term,  1829,  to  April  term,  1833,  inclusive,  have  been  reported 
by  Mr.  Justice  Baldwin,  in  one  volume. 

In  1801,  John  B.  Wallace  pablished  a  small  volome  cS 
cases  adjudged  in  the  circait  conrt  of  the  United  States  for 
the  diird  circuit  It  includes  the  cases  of  the  May  se*- 
sions,  1801,  and  was,  intended  as  the  commencemeat  of  a 
series  of  reports  in  this  court,*  as  organized  under  the  act 
of  1801,  chapter  75.  But  the  court  being  abolished  by  act 
of  1902,  chapter  31,  repealing  Ute  former  act,  Mr.  Wallace 
was  compelled  to  abandon  his  plan.  A  second  editioD  of 
this  work  was  published  in  1838,  which  inclndes  two  casea 
not  in  the  former  edition — one  decided  in  October,  1601,  tba 
other  in  January,  1602. 

Fourth  circmt.  The  decisions  of  the  Hon.  John  Mar- 
shall, late  chief  justice  of  the  supreme  court  of  tlte  United 
States,  during  the  time  he  presided  in  the  circuit  court  for 
the  fourth  circuit,  embracing  the  cases  decided  Uieteio 
fiova  1802  to  1832,  have  been  published  fiam  his  manu- 
scripts, since  his  death,  by  John  M.  Brockeol»ou^,  in  two 
volumes.  Mr.  Brockenbrough  has  included  in  these  vol- 
umes two  cases,  republished  from  the  sixth  volume  of  Call's 
reports,  for  the  purpose  of  preserving  an  unbroken  sertea 
of  the  decisions  of  the  late  chief  justice,  in  the  circuit  court, 
and  also  two  cases,  which  have  been  decided  since  the  d»- 
eease  of  the  chief  justice,  by  his  successor,  Mr.  Justice  Bar- 
bour, iu  November  1836  and  May  1836. 

'  The  judgei  conititaUng  this  court  duiiag  iU  eziiteDce  were  Wiltitm 
Tilghmtn,  of  PemuylTviit,  chier  Jadge— Riclurd  Banat,  of  DeUnue,  tnd 
WilbMi  OriffiO),  of  New  Jenef . 
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Di»trict  ofNea  York.  The  Hon.  William  P.  Van  Nesfl, 
judge  of  the  district  court  for  New  York,  published  in 
1814  a  small  volume  of  prize  cases  decided  in  this  court 

District  of  Pennsylvania.  Richard  Peters,  jr.  published 
two  Tolumes  of  admiralty  decisions  made  in  the  Pennsyl- 
vania district  from  1792  to  1807,  to  which  are  added  some 
cases  determined  in  other  districts,  with  learned  notes  and 
appendices. 

Eaatem  tUstricI  of  Pennaylvania.  The  cases  adjudged 
by  the  Hon.  Joseph  Hopkinson  in  this  district  from  Novem- 
ber term,  tSiS,  to  February  term,  1836,  inclusive,  have  been 
published  in  one  volume  by  Henry  D.  Gilpin. 

District  of  Sotith  Carolina.  Mr.  Justice  Bee  published 
in  1810  a  volume  of  admiralty  decisions  made  in  this  conrt 
from  the  year  1792  to  1805 ;  to  which  is  added  an  ap- 
pendix containing  decisions  in  the  admiralty  court  of  Penn- 
sylvania, and  some  cases  in  other  districts  of  the  United 
States. 

We  believe  that  no  provision  has  been  made  by  law  for 
the  publication  of  the  reports  of  either  the  circuit  or  district 
courts  of  the  United  States,  but  that  all  these  reports  have 
been  the  results  of  individual  enterprise. 


The  legislature  of  this  state,  by  a  statute  passed  June 
24,  1620,  (which  was  at  first  temporary,  but  afterwards 
made  perpetual)  provided  for  the  appointment  by  the  gov- 
ernor of  a  reporter  of  the  decisions  of  the  supreme  judicial 
conrt,  with  a  salary  of  six  hundred  dollars  a  year.  Simon 
Greeoleaf  received  the  first  appointment  imder  this  statute. 
Mr.  Greenleaf's  cases  commence  with  the  first  decisions 
of  the  supreme  judicial  court  in  Maine,  for  the  county  of 
York,  August  term,  1820,  and,  extending  through  a  period 
of  twelve  years,  terminate  with  the  July  term  for  the  county 
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of  Waldo,  1832.  They  are  contained  in  nine  volumes; 
the  last  of  which  is  in  part  made  up  of  an  admirable  di- 
gest, by  Mr.  Gieenleaf  himself,  of  all  the  cases  reported  by 
him. 

Mr.  Greenleaf  was  succeeded  in  his  office  of  reporter,  by 
John  Fairfield,  who  commenced  with  the  April  term,  1833, 
for  the  county  of  Cumberland,  and  ended  bis  labors,  as 
reporter,  with  the  July  term,  in  Waldo  county,  1835.  His 
cases  make  three  volumes.  Mr.  Fairfield  having  been 
elected  to  congress,  the  office  of  reporter  was  conferred  upon 
George  Washington  Pierce,  who  died  without  having  en- 
tered upon  the  discbarge  of  '\\a  duties.  Mr.  Pierce  was 
succeeded  by  John  Shepley,  who  has  published  two  vol- 
umes of  cases  from  April  term,  1836,  for  York  county,  to  May 
term,  1837,  for  Kennebec,  inclusive.  By  a  resolve  of  the 
legislature,  passed  in  1636,  each  volume  subsequent  to  the 
third  volume  of  Fairfield's  reports,  shall  be  entitled  and 
lettered  upon  the  back  thereof  "  Maine  Reports  "  and  the 
first  volume  subsequent  to  the  third  of  Fairfield's,  shall  be 
Dumbered  the  (hirteenUi  volunae  of  Maine  reports. 

NBW   BAHPSHIBE. 

The  supreme  judicial  court  of  New  Hampshire  was 
authorized,  by  an  act  of  the  legislature,  passed  June  26, 
1815,  to  appoint  a  reporter  whose  duty  it  should  be  to  ob- 
tain and  publish  annually  authentic  reports  of  its  decisions. 
This  law  was  repealed,  December  18,  1816,  and  the  busi- 
ness of  reporting  was  left  to  the  inclination  and  interest  of 
private  individuals.  Nathaniel  Adams  reported  the  cases 
from  September,  1816,  to  February,  1819,  in  one  volume, 
making  the  first  volume  of  the  New  Hampshire  reports. 
Levi  Woodbury  and  William  Richardson  reported  the  cases 
from  February,  1819,  to  May,  1823,  inclusive;  and  William 
Richardson,  chief  justice,  reported  the  cases  from  Septem- 
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ber,  1823,  to  January,  1832,  making  the  third,  fourth  and 
fifth  volumes  of  the  New  Hampshire  reports.  The  reports 
are  continued  under  the  direciion  of  the  supreme  court,  and 
already  amount  to  seven  Tohimes,  cited  as  the  Nev  Hamp- 
shire reports.  The  first  part  of  the  eighth  volume  already 
published  contains  the  casea  to  July  term,  1836,  Inclusive.* 


The  anpreme  court  of  Vermont  was  established  by  an 
act  of  the  general  assembly,  passed  in  February,  1779.  In 
1793,  Nathaniel  Chipmaa,  chief  justice  of  the  supreme 
court,  published  a  small  volume  of  reports,  comprising  a 
period  from  1789  to  1791,  inclusive.  In  1809—10,  Royall 
Tyler,  chief  justice,  published  two  volumes  of  reports  com- 
prising cases  decided  in  the  supreme  court  during  1801-2-3. 
In  1821,  William  Brayton  published  a  volume  of  reports, 
being  a  collection  of  numerous  cases  decided  in  the  su- 
preme court,  during  the  years  1816 — 1819,  alphabetically 
digested  under  proper  heads. 

By  an  act  of  the  legislature,  passed  October  28,  1833, 
the  governor  was  directed,  by  and  with  the  advice  of  the 
council,  to  appoint  a  reporter  of  the  decisions  of  the  supreme 
court  of  judicature,  whose  duty  it  should  be  to  obtain  true 
and  authentic  reports  of  the  decisions  of  said  court  and 
publish  the  same  annually.  His  salary  was  fixed  at  four 
hundred  dollars  a  year,  with  the  profits  of  publication. 
Daniel  Chipmao  was  appointed  the  first  reporter  under  this 
act.  His  reports,  published  in  one  volume,  in  1824,  con- 
sist of  select  cases  from  Nathaniel  Chipman's  reports,  of 
cases  decided  in  the  supreme  court  previous  to  1813,  and 

>  Timothj  FuTBi,  couiueltor  ftt  Uw,  teported  the  cue  of  the  Trtulees  of 
Dutmouth  college  Bgainit  WiUiun-H.  VFoadwazd,  ai^ed  and  dplermiupd  in 
(he  nipraiDe  court  of  judicature  of  the  «t>te  of  New  Hkmpdiin!,  November, 
1817,  ind  on  mor,  in  tba  mpMiM  court  of  the  United  Slate*,  Febniuj,  1819. 
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of  cases  subsequently  decided  in  course,  down  to  1%5,  in- 
clusive. This  volume  contains  a  brief  historic  sketch  <^ 
American  jurispiud«ice,  and  of  the  judicial  system  of  Ver- 
mont 

In  the  year  1825,  the  reporter's  salary  was  increased  by 
law  to  six  hundred  dollars  a  year  and  the  profits  of  publi- 
cation, provided  he  should  faithfully  attend  the  supreme 
court,  in  person,  at  their  sessions  in  the  several  counties, 
for  the  purpose  of  learning  their  decisions.  Ate  Aikia 
succeeded  Mr.  Chipman  as  reporter.  His  reports,  in  two 
volumes,  consist  of  cases  argued  and  determined  in  the 
supreme  court,  during  the  judicial  year,  from  October, 
1826,  to  October,  1327,  together  with  some  cases  previously 
determined. 

By  an  act  passed  November  13,  1827,  it  was  made  the 
duty  of  the  justices  of  the  supreme  court,  to  make  true 
and  authentic  reports  of  alt  decisions  made  by  said  court 
proper  to  be  reported,  as  soon  as  might  be,  after  such  de- 
cisions should  be  made ;  and  on  or  before  the  first  day  of 
October,  in  each  year,  to  furnish  a  true  and  correct  copy 
of  the  same  to  the  secretary  of  state,  subject  to  the  order 
of  the  general  assembly  : — and  the  salary  of  each  justice 
was  increased  by  the  sum  of  one  hundred  and  twenty-five 
dollars  a  year ;  and  all  former  laws  on  this  subject  were 
repealed. 

In  1828,  the  governor  was  authoriEed  by  law  to  appoint 
some  suitable  person  to  prepare  and  procure  to  be  printed, 
as  soon  as  might  be,  five  hundred  copies  of  the  reports  of 
cases  decided  in  the  supreme  court,  during  the  judicial 
year  ending  October  Ist,  1828.  These  reports  were  to  be 
sold  by  the  secretary  ai  cost.  The  reporter's  salary  was 
left  at  the  discretion  of  the  general  assembly.  By  ao  act 
passed  October  29,  1829,  the  governor  was  authorized  to 
make  a  similar  appoiaiment  annually. 

The  Termont  judges'  reports,  begiaaing  December  term, 
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1826,  and  coming  down  to  February  term,  1837,  are  con- 
tained in  nine  volumee  cited  a«  the  Vermont  Reports.  By 
an  act  passed  November  1,  1637,  a  reporter  is  to  be  ap- 
pointed anonally  by  the  assembly,  vhose  duly  it  is  to  mak« 
and  faithfully  digest  and  prepare  for  publication,  authentic 
leporta  of  the  cases  decided  and  not  yet  reported,  and  all 
casea  that  hereafter  may  be  decided.  His  salary  is  fixed 
at  seven  hundred  dollars  a  year  aud  the  profits  of  the 
work,  provided  he  shall  furnish  fifty  copies  for  the  use  of 
the  stale,  and  one  copy  for  each  ot^nized  town  in  the 
stale,  at  the  actual  cost  of  publication. 
Mr.  Shaw  haa  been  appointed  reporter  under  Has  act 


The  legislature  of  Massachusetts,  by  an  act  passed 
March  8,  1803,  authorized  the  appointment  by  tbe  gover- 
nor of  a  reporter  of  the  decisious  of  the  supreme  judicial 
court.  This  act  was  limited  to  the  term  of  three  years, 
but  was  continued  from  time  to  time,  and  made  perpetual 
by  an  act  passed  February  2,  1815.  The  salary  of  the 
reporter  was  fixed  by  the  first  statute,  and  has  ever  since 
remained,  at  the  sum  of  one  thousand  dollars  a  year; 
which  sum,  with  the  profits  arising  from  the  publication  of 
his  reports,  is  declared  to  be  in  full  compensation  of  his 
services. 

Ephraim  Williams  received  the  first  appointment  of  ro> 
porter,  and  performed  the  duties  of  that  office  for  one  year. 
Tbe  reports,  published  by  him,  commeuce  with  the  Sep- 
tember term,  1804,  in  Berkshire,  and  terminate  with  the 
Jtme  term,  1805,  in  Hancock,  and  fill  one  volume. 

Mr.  Williams  then  resigned,  and  was  succeeded  by  Dud- 
ley Atkins  Tyng ;  who  commenced  his  labors  as  reporter, 
with  the  March  term,  1806,  in  Sufiblk,  and  continued  to 
perform  the  duties  of  his  office  for  sixteen  auooeaeive  year*. 
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Hr.  Tyng's  cases  end  with  March  tenn,  1822,  in  Suffolk 
aud  Nantucket,  and  Gl)  sixteen  volumes. 

On  the  resignation  of  Mr.  Tyng,  the  office  of  reporter 
was  conferred  upon  Octavius  Pickering,  by  whom  its  du- 
ties were  performed  till  August  1839,-  when  he  resigned. 
His  successor  has  not  yet  heeti  appointed.  Mr.  Pickering's 
cases  begin  with  the  September  term,  in  Berkshire,  1822, 
and  his  serenteenth  volume  includes  the  cases  down  to 
March  term,  1836. 

By  a  statute  of  April  12,  1838,  it  was  enacted,  that  the 
reports  of  the  decisions  of  the  supreme  judicial  court  od 
all  questions  of  law  argued  and  determined  before  the  first 
day  of  Septembei,  in  each  year,  should  be  published  on  or 
before  that  day.  Accordingly  the  cases  from  the  March 
term,  in  Suffolk  and  Nantucket,  to  the  October  term,  in 
Worcester  and  Middlesex,  for  1838,  have  been  published 
and  constitute  the  twentieth  and  the  first  part  of  the  twen- 
ty-first  volume  of  Pickering's  reports.  The  eighteenth  and 
nineteenth  have  not  yet  been  published. 

The  reports  published  by  Messrs.  Williams  and  Tyng 
are  known  and  cited  as  the  Massachusets  reports.  Those 
of  Mr.  Pickering  are  referred  to  by  the  name  of  the  reporter. 

CONNECTICOT. 

An  act  passed  in  1786  required  the  judges  of  the  su- 
preme court  to  render  written  reasons  for  their  decisions, 
in  cases  where  the  proceedings  terminated  in  an  issue 
at  law.  Ephraim  Kirby  reported  in  one  volume  the 
cases  adjudged  in  the  superior  court  from  May,  1785,  to 
May,  1788,  with  some  judgments  in  the  supreme  court  of 
errors.  Jesse  Root,  a  judge  of  the  superior  court,  reported 
the  cases  adjudged  in  the  superior  court,  and  supreme  court 
of  errors,  from  July,  1789,  to  1798,  taken  from  minutes 
made  for  private  use,  with  a  variety  of  cases  anterior  to 
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that  period.  These  reports,  in  two  volumes,  are  accom- 
panied with  vahmble  obserralions  upon  many  adjudged 
points  and  rules  of  practice,  and  upon  ihe  government  and 
laws  of  Connecticut,  designed  to  render  the  system  of  its 
jurisprudence,  clear,  consistent  and  stable. 

Thomas  Day  reported  in  five  volumes  cases  adjudged 
in  the  supreme  court  of  errors,  with  some  decisions  in  the 
circuit  court  of  the  United  Stales,  for  the  district  of  Connec- 
ticut, from  1902,  to  1810,  inclusive,  which  are  cited  as  Day's 
reports.  By  the  revised  statutes  of  1821,  the  judges  of  the 
supreme  court  of  errors  are  required  to  assign  publicly  the 
reasons  of  their  judgments;  and  are  authorized  to  appoint 
annually  a  reporter  of  their  decisions,  to  receive  such  com- 
pensation as  the  general  assembly  should  from  time  to  time 
direct.  His  salary  has  been  fixed  at  three  hundred  and 
fijty  dollars  a  year.  Thomas  Day,  reporter  under  this  act, 
has  reported  the  cases  adjudged  in  the  superior  court  of 
errors  from  Jgne,  1814,  down  to  the  present  time,  in  twelve 
volumes,  cited  as  Connecticut  reports. 

To  the  first  volume  of  Connecticut  reports,  there  is  pre- 
fixed a  very  interesting  history  of  (he  judiciary  of  Connec- 
ticilt,  from  the  earliest  times  of  the  colony,  from  which  it 
appears,  that  Mr.  Kirby's  were  the  first  American  reports 
ever  published. 


Coleman's  Cases  were  the  first  reports  published  in  this 
state.  This  volume  contains  cases  of  practice  in  the 
supreme  court,  from  April  tenn,  1794,  to  October  term, 
1800,  by  William  Coleman,  A  second  edition  was  pub- 
lished in  1808  entitled  Coleman  and  Caines's  cases,  consist- 
ing of  Coleman's  cases  which  terminate  in  October,  1800, 
and  of  cases  of  practice  from  1803  to  1805,  selected  from 
Caioes's  reports.     The  first  statute  provision  for  the  publi- 
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cation  of  the  reports  wa«  made  April  7,  1804.  This  pro- 
TisioR  has  been  changed  fiom  time  to  time  by  subsequent 
legislation. 

By  the  existing  statute*,  there  are  two  reporters,  one,  of 
the  decisions  of  the  supreme  court,  and  of  the  decisions  of 
the  court  for  the  trial  of  impeachments  and  the  correction 
of  errors,  called  the  state  reporter,  the  other,  of  the  deci- 
sions of  the  court  of  chancery,  called  the  chancery  reporter, 
with  a  salary  of  five  hundred  dollars  each.  By  the  statutes, 
it  is  made  the  duty  of  the  state  reporter  to  furnish  at  his 
own  expense,  one  copy  of  each  successive  volume  of  the 
reports  published  by  him,  to  the  several  clerks  of  the 
supreme  court,  and  to  the  register  and  assistant  register  of 
the  court  of  chancery  for  the  use  of  those  courts,  and  also 
to  the  secretary  of  state  so  many  copies  as  riiall  be  sufficient 
to  supply  the  several  courts  of  common  pleas  in  the  state 
with  one  copy  each. 

George  Caines  was  the  first  reporter  under  the  original 
act  He  published  three  volumes  bearing  the  title  of  New 
York  term  reports,  containing  cases  in  the  supreme  court, 
from  May  term,  1803,  to  November  term,  1805,  inclusive, 
which  are  cited  as  Caines'a  reports.  Mr.  Caines  also  pub- 
lished two  volumes  of  cases  in  the  court  for  the  trial  of 
impeachments  and  correction  of  errors,  decided  at  Albany 
in  the  February  terms  for  1804  and  1806,  to  which  are 
added  some  old  decisions  both  in  that  and  the  supreme 
court.   These  volumes  are  cited  as  Gaines's  Cases  in  Error. 

Mr.  Caines  was  succeeded  in  the  office  of  reporter  by 
William  Johnson,  who  published  three  series  of  reports, 
namely,  three  volumes  in  1808,  1810,  and  1812,  of  casea 
adjudged  in  the  supreme  court  of  judicature,  tt^ther  with 
cases  determined  in  the  court  for  the  correction  of  errors, 
from  January  term,  1799,  to  January  term,  1803,  both  in- 
clusive, cited  as  Johnson's  cases.  These  volumes,  it  will 
be  seen,  contain  the  cases  nearly  up  to  the  time  of  Caioes's 
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leports.  Mr.  Johason  published  twenty  volumes  of  reports 
of  cases  in  the  same  courts,  commeDcing  with  the  February 
tenn,  1606,  of  both  courts,  and  ending  with  January  term, 
1623,  of  the  supreme  court,  and  with  the  February  term, 
1823,  of  the  court  of  errors.  The  caaes  in  the  latter  court 
are  in  the  latter  part  of  the  different  volumes.  They  are 
cited  as  Johnson's  reports. 

By  an  act  of  April,  1814,  it  was  made  "  the  duty  of  the 
reporter,  from  time  to  time,  to  publish  such  decisions  of  the 
court  of  chancery,  as  the  chancellor  of  the  state  shall  deem 
of  sufficient  importance  to  be  reported  and  published."  lo 
compliance  with  this  direction,  Mr.  Johnson  published  seven 
volumes  of  chancery  reports  jcontaining  the  cases  from 
March,  1814,  to  July,  lSi3,  both  inclusive. 

Mr.  Johnscm  was  succeeded  as  slate  reporter  by  Esek 
Cowen,  who  reported  the  cases  in  the  supreme  court  and 
court  of  errors  from  May  term,  1823,  of  the  supreme  court, 
and  from  April  term,  1823,  of  the  court  of  errors,  to  August 
term,  1838,  of  the  supreme  court,  and  to  December  terra, 
1827,  of  the  court  of  errors.  Mr.  Cowen  was  succeeded  as 
state  reporter  by  John  L.  Wendell,  the  present  reporter, 
whose  reports  commence  with  Hay  term,  1828,  of  the 
supreme  court,  and  with  the  December  term,  1828,  of  the 
court  of  errors.  *  His  eighteenth  volume  contains  the  cases 
in  the  court  of  enors  to  December  term,  1837.  And  the 
nineteenth,  recently  published,  contains  a  part  of  the  cases 
in  the  July  term,  1838,  with  some  subsequent  cases,  to 
May,  1839,  in  the  supreme  court 

Mr.  Johnson  was  succeeded  as  chancery  reporter  by 
Samuel  M.  Hopkins,  who  published,  in  1827,  one  volume 
of  chancery  reports,  containing  the  cases  in  the  court  of 
chancery,  from  September,  1823,  to  January,  1826.  Mr. 
Hopkins  was  succeeded  as  chancery  reporter  by  Alonzo  C. 
Paige,  the  present  reporter,  whose  reports  commence  in 
April,  1S28,  oo  the  accessiota  of  chancellor  Walworth.    His 
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sixth  volume,  published  in  1838,  cootains  the  cases  decided 
in  August,  1837. 

In  addition  to  these  series,  which  were  published  under 
the  direction  of  the  legislature,  several  other  volumes  have 
been  published,  on  individual  responsibility.  In  1811,  Mr. 
Yates  published  a  volume  of  select  cases.  In  1880,  John 
Anthon  published  a  volume  of  cases  determined  at  nisi 
prius  (in  the  supreme  court),  from  1608  to  1818,  with  notes 
and  commentaries  on  each  case. 

From  1817  to  1821,  Daniel  Rogers  published  six  volumes 
of  the  New  York  City  Hall  Recorder — containing  reports 
of  the  most  interesting  trials  and  decisions  in  the  various 
courts  of  judicature  for  the  trial  of  jury  causes  in  the  hall — 
during  the  years  1816 — 1621,  both  inclusive;  to  the  last 
volume  of  which  are  added,  notes  of  criminal  cases  from  the 
reports  of  New  York,  New  Hampshire,  Massachusetts  and 
Pennsylvania.  This  work  is  usually  bound  in  two  or  three 
volumes.  In  1823,  Mr.  Wheeler  published  three  volumes  of 
criminal  cases  decided  in  New  York  and  elsewhere. 

In  1831  and  1633,  Jonathan  Prescott  Hall  publi^ed  two 
volumes  of  cases  argued  and  determined  in  the  superior 
court  of  the  city  of  New  York — containing  the  cases  from 
August  term,  1828,  to  December  term,  1829,  both  inclusive. 
It  is  understood  that  these  reports  are  to  te  continued.  In 
1833  and  1837,  Charles  Edwards  published  two  volumes  of 
reports  of  chancery  cases  decided  in  the  first  circuit  of  the 
state  of  New  York  by  the  honorable  William  T.  McCoun, 
vice-chancellor.  These  volumes  contain  the  cases  from 
May,  1831,  to  November,  1836. 

NEW    JEBSEV. 

The  first  act  providing  for  the  publication  of  the  reports 
in  this  state  was  passed  March  12,  1606.  By  this  act,  the 
reporter  was  to  be  appointed  annually  by  the  joint  ballot  of 
the  council  and  assembly  of  the  state.     This  act  fnrther 
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provides,  that  the  reporter  "  shall  collect  and  compile  in 
regular  order  all  such  cases  as  shall  be  adjudicated  in  the 
supreme  court,  with  the  opinions  of  the  justices  of  the  said 
court  thereon,  as  shall  arise  on  causes  removed  from  the 
several  courts  for  the  trial  of  small  causes  in  the  several 
counties,  by  certiorari,  as  he  shall  think  will  tend  to  promul- 
gate useful  information  to  the  citizens  of  the  state ;  and  also 
to  collect  and  compile  as  aforesaid  the  causes  on  all  other 
important  and  intricate  subjects,  with  the  opinions  of  the 
jusiices  of  the  said  court  thereon  ;  and  to  furnish  the  printer 
of  the  state  laws  with  such  cases  and  opinions,  regularly 
digested,  with  a  proper  index  to  the  same,  yearly ;  and  it 
shall  be  the  duty  of  the  said  printer,  to  print  the  same  with 
the  said  laws  at  the  end  thereof." 

By  an  act  of  March  1,  1820,  the  term  of  office  of  the  state 
leporter  was  extended  to  hve  years.  By  the  same  act,  the 
salary  of  the  reporter  was  fixed  at  $250  for  that  year.  For 
the  two  subsequent  years,  it  was  $200  a  year. 

Richard  S.  Coxe  published  in  1S16  a  volume  of  de- 
cided cases  from  April  term,  1790,  to  November  term, 
1795,  inclusive. 

Mr.  W.  S.  Pennington,  one  of  the  judges  of  the  supreme 
court,  published  in  two  volumes  the  decisions  of  the  supreme 
court,  from  May  term,  1806,  to  September  term,  1813.  These 
volumes  are  made  up  of  the  cases  published  annually  with 
the  laws  of  the  state,  by  the  provisions  of  the  above  men- 
tioned act  of  1806. 

In  February,  1818,  Samuel  L.  Southard,  one  of  the  jus- 
tices of  the  supreme  court,  was  appointed  reporter,  and 
reported  the  cases  from  February  term,  1816,  to  May  terra, 
1820,  inclusive,  in  two  volumes. 

In  November,  1821,  William  Halstead,  jr.,  succeeded  Mr. 
Southard  as  state  reporter.  His  reports,  in  seven  volumes, 
contain  the  cases  from  November  term,  1821,  to  September, 
1831,  inclusive.     A  part  of  the  first  volume  is  made  up  of 
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eases  decided  from  April  term,  17%,  to  September  term, 
1799,  being  a  coottaualion  of  (he  cases  in  Mr.  Coxe's  reports. 
In  the  appendix  to  this  volume  are  printed  the  original  ordi- 
nances conslitnting  the  justices'  conns,  courts  of  commoa 
pleas  and  the  supreme  court  James  S.  Green  succeeded 
Mr.  Halstead  as  reporter  in  1S3I.  His  reports,  in  threa 
volumes,  contain  the  cases  from  November  term  of  that  year 
to  the  end  of  November  term,  1836. 

By  an  act  passed  March  13,  1833,  the  appointment  of  it 
chancery  reporter  was  authorized,  to  hold  his  office  for  five 
years,  and  to  report  the  cases  in  chancery,  the  prerogative 
court,  and  the  court  of  appeals.  These  reports  are  printed 
annually  by  the  state. 

Mr.  Green  was  succeeded  by  Josiah  Harriaon,  the  presoit 
law  reporter. 

PENNSTLTANU. 

The  earliest  reporta  in  this  state  are  those  of  Alexander 
J.  Dallas,  in  four  volumes. 

The  first,  published  in  1790,  contains  cases  in  the  su- 
preme court,  cotirt  of  oyer  and  terminer,  court  of  common 
pleas,  and  the  high  court  of  errors,  between  September, 
1764,  and  December,  1789.  The  second  volume  includes 
oases  in  the  federal  court  of  appeals,  in  1781,  1783,  and 
1787;  in  the  high  court  of  errors  and  appeals  in  1792,  1795; 
supreme  court  of  Pennsylvania,  in  1766,  1781,  1786,  1788, 
(being  a  few  detached  cases)  and  from  1789  to  December 
term,  1797  inclusive ;  in  the  common  pleas  of  Pennsylvania, 
from  August  to  December,  1790,  inclusive ;  in  the  supreme 
conrt  of  the  United  States,  from  April,  1790,  to  August  term, 
1793,  inclusive ;  and  in  the  circuit  court  of  the  United  States 
from  April,  1792,  to  April  term,  1798. 

The  third  and  fourth  volumes  include  cases  in  the  supreme 
conrt  of  tlie  United  States,  from  February  term,  1794,  to 
August  term,  1800,  in  the  supreme  court  of  Pennsylvania 
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firom  1797  to  1806,  with  some  cases  ia  (be  circuit  coutt  of 
the  United  States,  and  the  coutt  of  errors  and  appeals  of 
Pennsylvania  and  of  Delaware.  The  last  volume  was 
published  in  1807. 

Id  the  year  1800,  Alexander  Addison,  president  of  the 
courts  of  common  pleas  of  the  fifth  circuit,  published  a 
volume  of  reports  of  cases  in  these  courts  and  in  the  high 
court  of  errors  and  appeals,  l^e  cases  in  the  common 
pleas  are  from  1791  to  1799  inclusive ;  those  in  the  court  of 
errors  and  appeals  were  decided  in  1793  and  1797.  There 
are  bound  in  the  same  volume,  twenty-seven  charges  (o 
grand  juries  delivered  by  Hr,  Addison. 

In  1817,  1S18,  and  1819,  Charles  Smith  publidied  four 
volumes  of  reports,  from  the  manuscripts  of  the  honorable 
Jasper  Yeaies,  one  of  the  justices  of  tho  supreme  court  of 
Pennsylvania,  who  had  prepared  them  for  the  press.  In  the 
first  volume,  there  are  a  few  cases  contained  in  Dallas's 
reports.  These  volumes  contain  cases  decided  in  the  su- 
preme court  from  1791  to  1808,  inclusive,  with  some  select 
cases  at  nisi  prius,  and  in  the  circuit  courts.  They  are  cited 
as  Yeates's  reports. 

From  1809  to  1815,  Horace  Binney  published  six  volumes 
of  reports  containing  the  decisions  of  the  supreme  court 
from  1799  to  1814  To  some  of  these  volumes  are  appended 
cases  decided  in  the  high  court  of  errors  and  appeals,  and 
in  tbe  court  of  common  pleas. 

In  181 1  and  1813,  Peter  A.  Browne  published  two  volumes 
of  cases  adjudged  in  the  court  of  common  pleas  of  the  first 
judicial  district  (for  the  city  and  county  of  Philadelphia), 
firom  1806  to  1814,  inclusive.  The  second  volume  also  con- 
tains an  admiralty  case  in  the  district  court  of  the  United 
Stales  and  the  rules  of  practice,  in  the  first  circuit  court  in 
Pennsylvania. 

During  the  years  from  1818  to  1629,  Thomas  3ei^eant 
and  William  Rawle,  jr.  published  the  cases  adjudged  in  the 
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supreme  court  of  Pennsylvunia,  commencing  in  1814,  whea 
Mr.  Binney's  reports  ceased,  and  continuing  till  September 
term, 1828.  These  reports  constitute  seventeen  volumes.  Wil< 
liam  Rawie  continued  to  report  the  decisions  of  the  supreme 
court  for  the  eastern  district,  from  December  term,  1828,  to 
April,  1835.  His  reports  are  contained  in  fire  volumes.  The 
reports  for  the  eastern  district  are  continued  by  Thomas  J. 
Wharton,  the  present  reporter,  whose  fourth  volume,  recently 
published,  contains  the  decisions  of  the  March  term,  1839. 
In  the  middle,  southern,  and  western  districts,  the  cases  from 
1829  to  June  term,  1832,  were  reported  by  William  Rawle, 
Charles  B.  Penrose  and  Frederick  Watts,  and  are  cited  as 
Pennsylvania  reports.  Since  1832,  the  cases  in  the  supreme 
court,  except  those  in  the  eastern  district,  have  been  reported 
by  Frederick  Watts,  the  present  reporter,  in  seven  volumes, 
the  last  containing  the  cases  decided  at  Pittsburgh,  Septem- 
,  ber  term,  1838. 

In  1831,  John  W.  Ashmead  published  a  volume  of  cases 
adjudged  in  the  courts  of  common  pleas,  quarter  sessions, 
oyer  and  terminer,  and  orphan's  court  of  the  first  judicial 
district  of  Pennsylvania ;  and,  in  1836,  John  Miles  published 
a  volume  of  cases  decided  in  the  district  court  for  the  city 
and  county  of  Philadelphia,  from  March,  1835,  to  September, 
1836,  with  some  cases  previous  to  March,  1835. 

We  believe  that  all  the  reports  of  this  state  are  the  result 
of  individual  enterprise;  no  statute  regulations  existing  in 
relation  to  the  publication  of  the  decisions  of  the  courts. 

DELAWARE. 

The  amended  constitution,  so  far  as  relates  to  the  judicial 
department,  went  into  operation  in  January,  1832.  By  an 
act  of  February  22,  1837,  it  is  made  the  duty  of  the  judge 
of  the  superior  court  residing  in  Kent  county,  to  prepare  re- 
ports of  the  decisions  of  the  superior  court,  court  of  oyer 
and  terminer,  and  court  of  errors  and  appeals ;  and,  in  con- 
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sideration  of  this  increased  dut^,  his  salary  was  increased 
two  hundred  dollars  a  year.  Samuel  L.  Harrington,  asso- 
ciate justice,  of  Kent  county,  has  published  one  volume, 
containing  the  cases,  from  the  spring  sessions  in  1832,  to 
June  term,  1835,  inclusive. 


The  earliest  reports  in  this  state  are  the  four  Totumes  of 
Thomas  Harris  and  John  M'Henry,  sometimes  cited  as 
Maryland  reports.  These  volumes  contain  a  series  of  cases 
decided  in  the  provincial  court,  and  court  of  appeals  of  the 
then  province  of  Maryland,  from  the  year  1700  to  the 
American  revolution,  and  in  the  general  court  and  court  of 
appeals  of  the  state  of  Maryland,  from  May,  1780,  to  De- 
cember, 1799,  inclusive.  These  volumes  were  followed  by 
the  reports  of  Thomas  Harris  and  Reverdy  Johnson,  whose 
first  volume  contains  the  decisions  of  the  general  court  and 
court  of  appeals,  from  the  year  1800  to  ISOd,  inclusive;  the 
remaining  six  volumes  coutain  the  decisions  of  the  court  of 
appeals,  (the  general  court  having  been  abolished)  down  to 
1826.  These  reports  were  succeeded  by  the  two  volumes 
of  Thomas  Harris  and  Richard  W.  Gill,  containing  the 
decisions  of  the  same  court,  from  1826  to  1829.  From  1829 
to  the  present  time,  the  cases  decided  io  the  court  of  appeals 
have  been  reported  by  Richard  W.  Gill  and  John  Johnscm. 
The  eighth  and  last  volume  contains  the  cases  to  June, 
1836. 

The  reports  of  cases  decided  in  the  high  court  of  chan- 
cery of  Maryland,  in  one  volume,  by  Theodoric  Bland, 
chancellor,  were  published  in  1836.  This  volume  contains 
the  cases  from  the  accession  of  chancellor  Bland,  in  1824,  to 
1829.  No  provision  has  been  made  by  law  for  the  publi- 
cation of  the  reports — which  consequently  has  been  left  to 
individual  enterprise. 
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The  first  volume  of  reports  published  in  this  stale  was  a 
folio  published  in  1796,  by  George  Wythe,  including  cases 
from  1790  to  1795,  and  contaiuing  some  of  judge  Wythe's 
ovn  decisions,  as  judge  of  the  high  court  of  chancery  of 
Virginia,  with  remarks  on  the  decrees  of  the  court  of  ap- 
peals, reversing  some  of  those  decisions.' 

la  1798,  Bushrod  Washington  published  two  volumes  of 
reports  of  cases  argued  and  determined  in  the  court  of 
appeals  of  Virginia,  from  1790  to  1796,  inclusive.  A  second 
edition,  very  much  improved,  was  published  in  1823. 

Daniel  Call  published  in  1601—1803  three  volumes  of 
cases  in  the  court  of  appeals,  from  1797,  to  May,  1803,  with 
some  cases  in  the  third  volume  decided  in  1790.  These 
were  followed  by  three  volumes,  not  published  until  1833, 
containing  scattering  cases  from  1799  to  1803,  then  a  regular 
series  from  April,  1804  to  1806,  and  then  scattering  cases 
again  to  1818.  The  sixth  volume  also  coutains  five  cases 
decided  in  the  United  Stales  circuit  court  for  Virginia. 

From  1809  to  1811,  William  W.  Hening  and  William 
Munford  published  four  volumes  of  cases  in  the  supreme 
court  of  appeals  from  October,  1806,  to  October,  1809,  iuclu- 
sive,  with  select  cases  relating  chiefly  to  practice  in  the  court 
of  chancery  for  Richmond  district  William  Munford  con- 
tinued to  report  the  cases  in  the  same  court  from  March, 
1810,  to  April,  1820,  in  six  volumes. 

Hitherto  the  reports  had  resulted  from  unofficial  enterprise 
and  industry  alone ;  but,  by  a  statute  of  1820,  amended  by 
statutes  of  1821  aud  1829,  the  court  of  appeals  was  required 
to  appoint  a  reporter,  who  should  publish  such  decisions  as 
any  one  judge  might  think  worth  reporting,  for  which  he 

>  FtDiQ  178H  ta  1801,  otigiDil  chBDCcrjr  jariidietiiMi  wu  couliDed  to  Uio 
coDnlj  eoiul*,  and  lo  one  "high  court  of  chsnceiy"  reichiDf  orer  the  wbole 
■tats.    Of  tbuooott,  while  it  iMted,  Mi.  WjUw  wu  judge  oi  chuicalloi. 
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receives  a  compensatioD  of  eighth-three  and  a  third  cents 
for  every  hundred  pages  contained  in  each  copy.  By  the 
siatute  of  1829,  the  reporter  is  directed  to  secure  the  copy- 
right to  the  commoQTeallh,  and  he  and  all  other  persons 
are  prohibited  from  publishing  more  than  seven  hundred 
copies.  Francis  W.  Gilmer  was  the  first  reporter  appointed 
under  the  original  act.  He  published  only  one  volume  of 
cases  decided  in  the  court  of  appeals  from  April  10,  1820, 
to  June  28,  1821,  sometimes  cited  as  Tii^nia  repoita.  Mr. 
Gilmer  was  succeeded  by  Peyton  Randolph,  who  reported 
the  cases  in  the  same  court,  from  November,  1621,  to  De- 
cember, 1828,  in  six  volumes.  With  the  fifth  volume  of 
Randolj^'s  reports,  commencing  in  November,  1826,  the 
decisions  of  the  general  court,  which  had  been  separately 
published  (see  below),  began  to  be  inserted  in  the  same 
volumes  with  those  of  the  court  of  appeals ;  a  plan  which 
is  yet  continued.  Mr.  Randolph  was  succeeded  by  Benja- 
min Walkins  Leigh,  whose  reports  in  the  court  of  appeals 
commence  in  January,  1829,  and  in  the  general  court  in 
June,  1829,  and  are  continued  to  the  present  time.  The 
eigjitb  volume  recently  published  contains  the  cases  in  the 
court  of  appeals  including  August  term,  1837,  and  in  (he 
general  court  including  December  term,  1337. 

In  1829,  there  was  published  a  volume  of  cases  deter- 
mined in  the  general  court  of  Virginia,  from  1730  to  1740, 
and  from  1768  to  1772.  This  volume  was  published  by  the 
legatee  of  Thomas  Jefferson's  manuscript  papers.  The  cases 
during  the  former  period  were  taken  by  Mr.  Jefferson  from 
manuscript  reports  of  Messrs.  BarradaJ]  and  Hopkins,  emi- 
nent colonial  lawyers.  During  the  latter  period,  they  were 
made  by  Mr.  Jefferson  from  his  own  notes,  taken  while  he 
practised  in  the  general  court.  In  1815,  a  volume  of  cases 
decided  by  the  general  court,  commencing  in  the  year  1789, 
and  ending  in  1614,  was  published  by  judges  Brockenbrough 
and  Holmes.    A  second  vohuoe  containing  the  cases  in  the 
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same  court,  from  1815  to  1826,  was  published  in  1826  by 
William  Brockeobrough  one  of  ibe  judges  of  that  court. 
Since  1826,  the  cases  in  the  general  court  have  been  reported 
with  those  in  the  court  of  appeals.  These  two  volumes  are 
cited  as  Virginia  cases. 

NORTH   CABOLINA. 

The  first  reported  cases  in  this  state  were  published  by 
Francis  Xavier  Martin,  in  a  small  volume  bound  up  with 
his  translation  of  Latch's  cases  ;  they  are  entitled  notes  of 
a  few  decisions  in  the  superior  courts  of  the  state  of  North 
Carolina,  and  in  the  circuit  courts  of  the  United  States,  for 
North  Carolina  district,  and  are  cited  as  Martin's  reports. 

John  Haywood  published  two  volumes  of  reports  of  cases 
in  the  superior  courts  of  law  and  equity,  from  1789  to  1806. 

In  1802,  John  Louis  Taylor,  one  of  the  judges  of  North 
Carolina,  published  a  volume  of  cases  in  the  courts  of  law 
and  equity,  from  1799  to  1803,  cited  as  Taylor's  reports. 
In  1818,  he  published  a  second  volume  of  cases,  from  July 
term,  1816,  to  January  term,  1818,  inclusive,  usually  cited 
as  North  Carolina  term  reports.  This  volume  is  some- 
times bound  and  lettered  as  the  third  Law  Reposiiory,  and 
80  cited.  In  1805,  Duncan  Cameron  and  William  Nor- 
wood published  a  volume  of  cases  determined  by  the  court 
of  conference,  from  1800  to  1804,  cited  as  Conference  re- 
ports. In  1805,  the  name  and  style  of  the  "  court  of  con- 
ference" was  altered  to  that  of  the  "  supreme  court  of  North 
Carolina."  Archibald  D.  Murphy,  one  of  the  judges,  pub- 
lished three  volumes  of  cases  in  the  supreme  court,  from 
1804  to  1819,  inclusive. 

The  Carolina  Law  Repository,  begun  in  March,  1813,  and 
published  semi-annually,  to  September,  1816,  besides  sev- 
eral miscellaneous  articles,  contains  reports  of  cases  ad- 
judged in  the  supreme  court,  from  July  term,  1811,  to  July 
term,  1816,  inclusive,  by  John  L.  Taylor,  chief  justice  of 


3,q,z.-3bvGoogle 


1839.]  American  Reports  and  Reporters.  131 

the  supreme  court.  This  work  is  bound  in  two  volumes, 
aod  cited  as  the  Carolina  lav  repository. 

The  cases  in  lh«  supreme  court,  from  June  term,  1830, 
to  June  term,  1826,  inclusive,  were  reported  by  Francis 
L.  Hawks,  in  four  volumes,  except  the  first  two  hundred 
and  forty-eight  pages  of  the  first  volume,  which  were  re- 
ported by  11100188  Ruffin.  They  are  however  all  cited  aa 
Hawks's  reports. 

Thomas  P.  Devereux  continued  the  reports  of  cases  at 
law  from  December  term,  1826,  to  June  term,  1834,  inclu- 
sive, m  four  volumes.  Prom  December  term,  1834,  to 
June  term,  1836,  inclusive,  the  cases  at  law  in  the  supreme 
court  were  reported  in  one  volume  by  Thomas  P.  Devereux 
and  William  H.  Battle.  Mr.  Devereux  has  recently  re- 
signed. The  equity  cases  determined  in  the  same  court 
from  December  term,  1826,  to  June  term,  1834,  were  re- 
ported in  two  volumes  by  Thomas  P.  Devereux,  and  are 
cited  as  Devereux's  equity  reports. 

By  sututes  of  1318,-21,-22,-31,  and  a  resolve  of  1835, 
the  office  of  state  reporter  was  established,  to  be  appointed 
annually,  with  a  salary  of  three  hundred  dollars  a  year 
and  the  profits  arising  from  the  sale  of  the  reports,  ex- 
cept one  hundred  and  one  copies  to  be  printed  at  the 
expense  of  the  state  for  the  use  of  the  state. 

SOOTH    CAROLINA. 

The  earliest  reports  in  this  state  are  the  two  volumes 
of  Elihu  Hall  Bay,  one  of  the  judges  of  South  Carolina, 
published  in  1809 — 11.  The  first  volume  contains  cases 
in  the  superior  courts  of  lav,  {torn  1783  to  179S,  inclusive. 
The  second  consists  of  decisions  made  in  the  constitutional 
court  on  appeals  from  the  common  law  tribunals  from  the 
year  1796  lo  1804,  inclusive. 

The  next  in  point  of  time  were  the  four  volumes  of 
9» 
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chancellor  Henry  W.  Dessausaure,  published  in  1817-19 ; 
being  cases  in  the  court  of  chancery  from  the  revoUitioo 
to  December  1813,  inclosiTe,  cited  as  equity  reports. 

The  decisions  in  the  constitutional  court,  during  the 
years  1812-16,  inclusive,  vere  published  in  1823  in  two 
volumes,  sometimes  cited  as  South  Carolina  reports. 
These  irere  followed  by  two  vulumes  of  constitutional 
reports  published  in  1819,  containing  the  decisioDS  of  the 
constitutional  court  in  1817. 

The  cases  in  the  constitutional  court,  from  1817  to  1820, 
were  reported  in  two  volumes,  by  Henry  I*  Nott  and 
Daniel  J.  McCord,  published  in  1820-21,  and  the  cases 
in  the  same  court  from  1821,  to  May  term,  1823,  were  re- 
ported in  the  first  two  volumes  of  Mr.  McCord.  The  cases 
in  1823-4  were  reported  in  the  two  vohimes  of  consti- 
tutional reports,  new  series.  William  Harper,  then  state 
reporter,  now  one  of  the  chancellors  in  equity,  published 
in  1624  a  volume  of  cases  at  law,  decided  in  the  constita- 
tional  court,  from  November  term,  1823,  to  November  term, 
1824,  inclusive,  and  la  1825,  Mr.  Harper  published  a  vol- 
ume of  equity  cases,  decided  in  the  court  of  appeals  in  the 
year  1824.  Since  that  time,  the  reports  of  cases  at  law 
have  been  continued  in  the  third  and  fourth  volumes  of 
McCord's  reports,  containing  cases  in  the  court  of  appeals 
from  February  term,  1820,  to  April  term,  1828,  and  in  the 
two  volumes  of  H.  Bailey,  state  reporter,  containing  the 
cases  from  May  term,  1828,  to  January,  1832,  inclusive ; 
and  from  January  term,  1833,  to  June  term,  1835,  inclu- 
sive, in  the  two  volumes  of  W.  R.  Hill,  state  reporter. 

The  chancery  cases  in  the  court  of  appeals,  from  Jan- 
uary term,  1823,  to  May  term,  1827,  are  reported  in  the 
two  volumes  of  chancery  reports,  by  Daniel  J.  McCord,  state 
reporter.  The  state  reporter  has  a  salary  of  fifteen  hun- 
dred dollars  a  year. 

In  December,  1836,  the  old  court  of  appeals  was  abol- 
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ished,  and  the  present  court  of  appeals  constituted  as  fol- 
lows, by  an  act  which  provides,  that  "  the  law  judges  and 
chancellors  shall  meet  and  sit  for  the  purpose  of  holding 
the  coun  of  appeals,  twice  a  year  at  Columbia,  and  twioa 
a  year  at  Charleston." 

The  reports  in  the  constitutional  court  by  the.late  judge 
Brevard,  in  two  volumes,  include  the  cases  from  the  es- 
tablishment of  that  court,  to  the  year  1812.  The  firstvol- 
ame  has  been  already  published,  and  contains  the  cases 
to  May  term,  I80/S,  inclusivB,  and  the  second  Tolume  is 
either  already  published  or  will  soon  appear. 


Three  Tolnmes  of  reports  have  been  published  in  this 
state,  viz.:  1.  Reports  of  the  decisions  of  the  superior  courts 
by  judge  Thomas  U.  P.  Charlton,  published  in  1824,  con- . 
taining  cases  decided  previous  to  1810. 

2.  Reports  of  decisions  made  by  the  judges  of  the  supe- 
rior courts  of  law  and  chancery,  by  Oeorga  M.  Dudley, 
published  in  1637,  containing  decisions  from  July  term, 
1831,  to  July,  1833,  inclnsiva 

3.  Reports  of  decisions  'made  in  the  superior  courts  of 
the  eastern  district  of  Georgia,  and  in  the  middle  circuit, 
by  Robert  M.  Charlton,  late  judge  of  the  superior  court  of 
the  eastern  district,  published  in  1838,  and  containing  d»- 
eirions  from  January  term,  1811,  to  July  term,  1837. 

There  is  no  provision  made  by  law,  in  this  state,  for  the 
pnblication  of  the  decisions  of  the  courts. 


The  legislature  of  this  state,  by  an  act  of  January  IS, 
1828,  authorized  the  supreme  court  to  appoint  a  reporter 
with  a  salary  of  $500  a  year,  and  the  profits  arising  from  the 
sale  of  his  reports,  provided  he  should  furnish  the  state 
with  seventy-five  copies  at  his  own  expense.     By  subee- 
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qneat  statutes,  prorision  was  made  for  publishing  the  de- 
cisions from  (he  organizalion  of  the  court.  Henry  Minor, 
state  reporter,  in  1829,  published  a  volume  of  cases  decided 
from  1820  to  July,  1826,  cited  as  Alabama  reports.  He 
was  succeeded  by  George  N.  Stewart,  who  published  in 
three  volumes  the  decisions  from  the  year  1827  to  Jan- 
uary term,  1831,  inclusive.  Mr.  Stewart  was  succeeded  in 
1834,  as  reporter,  by  Benjamin  F.  Porter,  who  published  from 
the  manuscripts  of  his  predecessor  five  volumes  of  cases, 
decided  from  January  term,  1831,  to  January  term,  1834. 
These  volumes  are  cited  as  Stewart  and  Porter's  reports. 
Since  1834,  Mr.  Porter  has  continued  to  report  the  decis- 
ions of  the  supreme  courL  His  sixth  volume  contains  the 
decisions  of  January  term,  1838.  The  seventh  volume, 
now  in  press,  will  be  published  in  a  few  days. 

HISSISSIFFI. 

The  first  reports  of  this  state  were  published  in  1834, 
by  R.  I.  Walker,  state  reporter,  in  one  volmne,  which  con- 
tains the  cases  adjudged  in  the  supreme  court  from  the 
organization  of  the  state  government  to  the  period  of  the 
adoption  of  the  new  constitutiou,  that  is  to  say,  from  June 
term,  1818,  to  December  term,  183Si.  By  a  statute  of 
February  11,  1828,  the  reporter  receives  four  dollars  a 
page,  for  reporting  and  procuring  to  be  printed  the  decisions 
of  the  court,  provided  he  furnish  to  the  state  fifty  boimd 
copies  free  of  expense. 

Two  volumes,  containing  the  cases  from  January  term 
1833,  to  January  term,  1839,  inclusive,  are  now  in  a  course 
of  publication  at  Baltimore,  by  Volney  E.  Howard,  state 
reporter,  at  the  present  time. 


The  first  reports  of  this  state  were  published  by  Francis 
Xavier  Martin,  one  of  the  judges  of  the  supreme  court 
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The  first  two  Toliimcs,  usuallf  bound  in  one,  were  pub- 
lished in  1811-13,  and  are  called  Orleans  term  reports, 
being  cases  before  the  superior  conrt  of  the  territory  of 
Orleans,  from  1809  (o  1812,  inclusive.  These  were  fol- 
lowed by  ten  volumes  of  Louisiana  term  reports,  being 
cases  decided  in  the  supreme  court  of  that  state.  They 
contain  the  cases  to  February  term,  1823. 

Judge  Mania  conUnued  to  report  in  the  eight  volumes 
of  his  Louisiana  term  reports,  new  series,  the  decisions  of 
the  supreme  court,  till  March  term,  1830.  The  first  twelve 
volumes  are  cited  as  Martin's  reports;  from  the  twelfth, 
they  are  sometimes  cited  as  first,  second,  &c.,  Martin's 
new  series,  and  sometimes  simply  new  series.  Judge  Mar- 
tin's reports  were,  we  believe,  published  on  his  own  ac- 
count. But  by  a  statute  of  February  18,  1S30,  provision 
was  made  for  the  appointment  of  a  reporter,  by  the  gov- 
ernor, with  the  advice  and  consent  of  the  senate.  The 
third  section  of  the  act  provides,  "that  the  reports  made 
under  the  authority  of  this  act  shall  contain,  first,  a  brief 
but  clear  statement  of  the  facts  of  the  case,  taken  from  the 
record,  second,  the  points  made  by  the  counsel  and  au- 
thorities cited  in  support  of  ihem,  in  all  cases  in  which 
they  shall  be  furnished,  third,  the  opinion  of  the  court  in 
the  case,  and  fourth,  lucid  marginal  notes  on  the  cases, 
and  a  copions  index  to  each  volume."  The  reporter  re- 
ceives a  salary  of  twelve  hundred  dollars  a  year,  on  con- 
dition that  he  furnishes  seventy-five  copies  well  bound, 
for  the  use  of  the  state,  and  that  the  price  at  which  he 
shall  furnish  the  reports  to  the  public  shall  not  exceed  ten 
dollars  a  volume,  to  contain  at  least  six  hundred  pages. 

Id  February,  1830,  Branch  W.  Miller  received  the  ap- 
pointment of  reporter,  and  continued  to  report  the  cases 
from  1630,  to  August  term,  1834;  when  he  was  succeeded 
by  Thomas  Currey,  the  present  reporter.  The  reports  of 
Messrs.  Miller  and  Carrey  are  cited  as  Louisiana  reports. 
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Those  of  Mr.  Miller  are  conlained  in  the  first  five  toI- 
umes,  and  the  first  part  of  the  sixth  volume,  and  those  of 
Mr.  Currey,  in  the  sabsequent  volumes,  to  the  thirteraitli, 
.  Thich  contains  the  cases  down  to  and  including  the  June 
term  of  the  present  year. 

TBNNSSSEE. 

The  earliest  reports  of  this  state  are  two  volumes  of 
cases  adjudged  in  the  supreme  court  of  law  and  equity 
(and  in  the  federal  courts),  for  the  state  of  Tennessee,  by 
John  Overton,  late  one  of  the  judges  of  the  supreme  court 
of  law  and  equity,  and  subsequently  one  of  the  judges  of  the 
supreme  court  of  errors  and  appeals.  His  volumes  contain 
cases  from  November,  1791,  to  June  term,  1816.  These 
volumes  were  published  in  1813-17,  and  are  cited  as  Ten- 
nessee reports. 

In  1814,  William  W.  Cooke  published  a  volume  of  cases 
adjudged  in  the  supreme  court  of  errors  and  appeals  of 
Tennessee,  and  in  the  federal  court  for  (he  district  of  West 
Tennessee.  This  volume  includes  the  cases  between  1811 
and  1814,  but  probably  does  not  contain  any  of  the  cases 
in  judge  Overton's  reports. 

This  was  followed  by  the  reports  of  cases  in  the  supreme 
court  of  errors  and  appeals,  by  John  Haywood,  one  of  the 
judges  of  said  court,  in  three  volumes,  printed  in  1818. 
They  contain  cases  decided  between  1816  and  1818.  They 
are  numbered  three,  four  and  five,  ia  a  series  with  judge 
Haywood's  North  Carolina  reports,  volumes  one  and  twa 
In  1824j  a  volume  of  cases  in  the  supreme  court  of  errors 
and  appeals,  commencing  September  term,  1822,  and  ending 
with  May  term,  1824,  was  published  by  Jacob  Peck,  one 
of  the  judges.  This  was  followed  by  the  one  or  two  vol- 
umes, we  are  uncertain  which,  of  John  H.  Martin  and 
George  S.  Yerger,  containing  cases  in  1825-28. 
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In  1832,  Greorge  S.  Yei^r,  reporter  to  the  state,  com- 
menced a  series  of  leports  of  cases  determined  in  the  su- 
preme court,  and  cnnltnued  to  report  till  the  autumn  of 
1838.  His  eighth  volume  contains  the  cases  in  July  tenn, 
1836,  and  we  presume  the  subsequent  cases  hare  been  or 
will  soon  be  published.  Several  of  these  volumes  contain 
cases  decided  before  the  present  supreme  court  was  organ- 
ized. We  are  not  acquainted  with  the  statute  provisions  for 
reporting  the  decisions  of  the  latter  cotui,  nor  with  the 
name  of  Mr.  Yerger's  successor. 


The  earliest  reports  of  this  state  were  published  in  1803, 
and  are  entitled,  "  Reports  of  the  causes  determined  by  the 
late  supreme  court  for  the  district  of  Kentucky,  and  by  the 
court  of  appeals,  in  which  the  titles  to  lands  were  in  dis- 
pDte,  by  James  Hughes."  This  is  a  quarto  volume,  and 
includes  cases  from  1785  to  1801.  This  was  followed  in 
1805,  by  a  small  volume  sometimes  cited  as  Kentucky 
decisions.  Of  this  volume  Mr.  Hardiu,  in  his  preface,  says, 
"  the  legislature  seems  to  have  felt  it  their  duty  to  interpose, 
and  by  an  act  of  1804,  cbap.  71,  caused  a  publication  of 
cases  to  be  made,  commencing  about  the  period  when  Mr. 
Hughes's  left  off.  This  work  was  a  bare  transcript  from 
the  order  book  of  the  court  of  appeals,  without  an  index, 
or  even  an  alphabetical  table  of  the  cases.  In  this  situa- 
tion, the  law  it  contained  wss  hid  in  obscurity  and  trash ; 
and  by  the  omission  of  the  facts  on  which  the  court  adju- 
dicated, was  often  calculated  to  mislead,  when  found." 

In  1810,  Martin  D.  Hardin,  by  authority  of  statutes  of 
1807,  chap.  15,  and  1809,  chap.  143,  published  a  volume  of 
cases  in  the  court  of  appeals,  commencing  when  the  Ken- 
tucky decisions  ended,  in  the  spring  term,  1805,  and  con- 
cluding with  the  spring  term,  1808.  litis  was  followed 
by  the  four  volumes  of  George  M.  Bibb,  late  chief  justice 
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of  Kentucky,  and  "  reporter  of  the  decisions  of  the  court  of 
appeals,"  under  the  act  of  Pebmery  8,  181S.  These  vol- 
umes, published  in  1816-17,  contain  the  cases  from  the  fall 
term,  1808,  to  the  spring  term,  1817. 

Judge  Bibb  was  succeeded  as  state  reporter,  by  Alexan- 
der K.  Marshall,  whose  three  volumes  contain  the  cases  in 
the  court  of  appeals  from  the  fall  term,  1817,  to  the  fall 
term,  1831,  inclusive.  Mr.  Marshall  was  succeeded  as 
reporter,  by  William  Littcl,  whose  five  volumes  contain  the 
cases  from  1822  to  1824  Mr.  Littel  also  published  in 
1834  a  volume  of  decisions  in  the  court  of  appeals  of  Ken- 
lucky,  not  before  reported,  containing  decisions  from  1796 
to  1821,  which  are  cited  as  Litlel's  select  cases.  Mr.  Lit- 
tel's  reports  were  succeeded  by  those  of  lliomas  B.  Mun- 
roo,  reporter  of  the  decisions  of  the  court  of- appeals,  in 
seven  volumes,  containing  the  cases  from  the  fall  term, 
1824,  to  1828,  inclusive.  These  were  followed  by  the 
seven  volumes  of  John  J.  Marshall,  containing  the  cases 
from  January,  1829,  to  October,  1832. 

By  statute  of  January  4,  1833,  superseding  former  stat- 
ute provisions,  it  was  provided,  that  any  person,  who 
should  obtain  the  consent  of  the  judges  of  the  court  of  ap- 
peals, and  who  should  furnish  the  commonwealth  with  two 
hundred  and  fifty  copies  of  such  decisions  of  the  court  of 
appeals  as  may  not  hare  been  reported — but  which  may  in 
the  opinion  of  the  judges  of  said  court,  establish  some 
new,  or  settle  some  doubtful  point,  or  be  otherwise  deemed 
important  by  them  to  be  reported,  such  person  shall  receive 
as  a  compensation  therefor,  at  the  rate  of  one  dollar  for 
every  hundred  pages  contained  in  each  volume  of  said 
reports,  including  tables  and  indexes.  Since  this  act  was 
passed,  James  G.  Dana  has  published  the  decisions  under 
the  title  of  reports  of  select  cases.  His  sixth  volume  con- 
tains some  cases  of  the  fell  term  of  1837,  with  most  of 
those  decided  in  the  spring  term  of  1638. 
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By  a  statute  of  January,  20,  1823,  amended  Match  10, 
1831,  the  office  of  state  reporter  was  established,  who 
should  be  appointed  by  the  court  for  a  term  of  five  years, 
with  a  salary  of  three  hundred  dollars  a  year ;  and  by  the 
same  statutes,  the  secretary  of  slate  is  authorized  to  sub- 
scribe for  one  hundred  copies  of  the  reports,  when  printed, 
at  a  price  not  exceeding  one  cent  for  each  page,  of  the  size 
of  Johnson's  New  York  term  reports. 

Charles  Hammond  was  appointed  reporter  and  has  con- 
tinued to  report  to  the  present  time.  His  first  volume  of 
cases  in  the  supreme  court  of  Ohio  commences  with  the  cases 
in  August  term,  1821,  and  his  eighth  volume  recently  pub- 
lished contains  the  cases  in  the  December  term,  1838.  Id 
1833,  P.  B.  Wilcox  published  in  one  volume  the  condensed 
reports  of  decisions  in  the  supreme  court  of  Ohio,  contain- 
ing all  the  cases  decided  by  the  court  in  bauk  from  its 
organization  to  December  term;  1831,  with  cases  decided 
upon  the  circuit  and  ordered  to  be  reported  by  the  judges ; 
and  including  all  the  decisions  in  the  first  four  volumes  of 
Hammond's  reports.  In  his  advertisement,  the  publisher 
says,  "This  volume  embraces  all  the  decisions  of  the  su- 
preme court,  reported  in  the  first  four  volumes  of  Ham- 
mond. No  alteration  whatever  has  been  made  either  in 
the  statement  of  cases,  or  in  the  opinions  of  the  court. 
The  work  is  simply  a  republication  of  the  decisions  as 
reported  by  Mr.  Hammond.  The  arguments  of  counsel 
only  are  omitted." 

In  1833,  Mr.  Hammond  republished,  in  oue  volume,  the 
cases  reported  in  his  first  two,  they  being  out  of  print  In 
this  volume,  instead  of  wholly  omitting  the  arguments  of 
counsel,  as  was  done  by  Mr.  Wilcox,  he  condensed  his  re- 
ports so  far  as  to  state  only  the  points  and  give  the  author- 
ities cited. 
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In  addition  to  the  regular  series  of  Ohio  reporls,  pubhshed 
by  Mr.  Hammond,  of  cases  decided  by  the  supreme  court 
in  bank,  judge  Wright,  one  of  the  justices  of  the  supreme 
court,  reported  and  published  a  volume  of  the  cases  at  lav 
and  in  chancery,  decided  by  that  court,  on  the  circuit  dur- 
ing the  years  1831 — 1834,  both  inclnsive.  This  volume, 
which  was  published  in  1836,  contains  four  hundred  and 
ninety-eight  cases,  in  the  trial  of  which  the  reporter  sat, 
only  a  few  (five  or  six)  of  which  are  published  in  the  Ohio 
reports.    It  is  cited  as  Wright's  reports. 


The  only  reports  in  this  state  are  the  cases  determined  in 
the  supreme  court  of  Indiana,  reported  by  Isaac  Blackford, 
one  of  the  judges  of  the  court,  in  three  volumes,  which  con- 
tain the  cases  from  May  term,  1817,  being  the  first  term  of 
the  court,  to  November  term,  1834,  inclusive.  The  fourth 
volume,  containing  the  subsequent  cases,  if  not  already 
published,  may  be  expected  soon.  There  appears  to  be  no 
statute  provision  for  the  publication  of  reports  in  this  state. 


In  1831,  Sidney  Breese  published  one  volume  of  reports 
of  cases  at  common  law  and  in  chancery,  determined  in  the 
supreme  court  of  Illinois,  from  its  organization  in  I8I9, 
to  the  end  of  December  term,  1830.  In  his  preface,  Mr. 
Breese  says,  "  It  is  the  first  publication  of  the  kind  ever 
attempted  in  this  state."  We  believe  that  there  exists  no 
statute  provision  for  reporting  the  cases  adjudged  in  this 


By  statute  of  March  20,  1839,  it  is  provided,  that  the 
attorney  general  shall  be  ex  officio  reporter  of  the  opinions 
and  decisions  of  the  supreme  court    This  act  provides  that 
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the  reports  shall  be  published  semi-annually  and  paged  con- 
tinuously, until  there  shall  be  sufficient  matter  to  form  one 
volume  oi  not  less  than  six  hundred  pages.  The  act  also 
provides  that  fifteen  hundred  copies  shall  be  published  by 
the  slate.  The  compensation  allowed  for  reporting  the 
cases  is  one  hundred  and  fifty  dollars  a  year.  Under 
authority  of  this  act  four  volumes  have  been  published. 
The  first  three  contain  thecases  from  March  term,  1^1,  to 
August  term,  1834,  inclusive.  The  fourth  volume,  con- 
taining subsequent  cases,  we  have  not  seen.  I'be  first  two 
volumes  cannot  now  be  obtained,  as  most  of  the  copies 
were  destroyed  by  fire,  when  the  legislative  hall  at  Jeffer- 
son was  burnt.  We  understand,  however,  that  they  are 
soon  to  be  republished. 

The  whole  number  of  volumes  above  mentioned  is  five 
hundred  and  thirty-six ;  and  we  may  safely  calculate  on 
an  annual  addition  of  thirty  volumes.  Several  sets  have 
passed  through  a  second  edition,  and  some  are  stereotyped. 
Besides  the  above  mentioned  regular  reports,  there  have 
been  published  at  different  times  reports  of  single  cases, 
which  have  been  deemed  particularly  important,  or  have 
excited  the  attention  of  the  public ;  such  as  the  trials  of 
Aaron  Burr,  and  judges  Peck  and  Chase,  on  impeachment, 
before  the  senate  of  the  United  States;  the  Dartmouth 
college  case,  and  a  variety  of  criminal  and  civil  cases,  both 
in  the  circuit  courts  of  the  United  States  and  in  the  differ- 
ent state  tribunals.  For  a  catalogue  of  the  most  important 
of  these,  the  reader  is  referred  to  the  second  volume  of 
Mr.  Hoffman's  Legal  Outlines. 

Id  compiling  this  article  we  have  derived  some  assistance 
from  Griffith's  Law  Register,  which  gives  a  pretty  accurate 
account  of  the  reports  up  to  the  time  of  its  publication  in  1821, 
1^2.  But  most  of  the  statements  here  made  are  founded  on 
an  examination  of  the  works  themselves,  and  on  informatioa 
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obtained  from  our  correspondents  in  various  states,  to  whose 
contributioDS  we  are  much  indebted,  and  who  will  please 
to  accept  our  thanks  for  their  valuable  assistance.  If,  not- 
withstanding the  great  pains  we  have  taken  to  make  our 
account  of  American  reports  and  reporters  as  full  and  as 
accurate  as  possible,  any  mistakes  or  omissions  should  be 
discovered  therein,  we  hope  some  of  our  friends  will  do  us 
the  favor  to  point  them  out,  and  at  the  same  time  furnish 
us  with  the  meaus  for  their  correction.  o.  o. 


ART.  TI.— BIOGRAPHICAL  SKETCH  OF  ELISHA  COOEE. 

Elisha  Cooke,  the  subject  of  this  notice,  filled  an  important 
place  in  the  history  of  Massachusetts,  during  one  of  its  most 
interesting  periods.  He  was  born  in  Boston,  September  16, 
1637,  and  was  graduated  at  Harvard  college  at  the  age  of 
twenty.  In  a  class  of  seven,  his  name  stands  the  fifth  in 
the  catalogue,  indicating  that  his  family  was  of  an  humble 
rank. 

He  studied  medicine,  and  became  a  physician  in  Boston, 
where  he  practised  with  great  success  and  a  high  professional 
reputation. 

He  took  a  part  in  politics  pretty  early  in  life,  and  con- 
tinued to  be  deeply  engaged  in  them  as  long  as  he  lived. 
He  was  admitted  a  freeman  in  1673,  and  from  1681  to 
1683  was  a  representative  in  the  general  court,  the  last 
year  having  been  speaker  of  the  house. 

It  was  during  this  period,  it  will  be  recollected,  that  the 
stru^le  was  going  on  between  the  crown  and  the  colony 
in  relation  to  rescinding  the  charter,  in  which  the  malignant 
zeal  of  Randolph  was  so  conspicuous.  Mr.  Cooke  was 
among  the  most  ardent  in  maintaining  the  integrity  of  the 
charter,  and  for  his  exertions  in  this  respect,  waa  charged, 
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wilh  others  of  the  same  party,  by  Randolph,  before  the 
lords  of  the  council,  with  being  guilty  of  a  high  misde- 
meanor. 

'Hie  party  who  were  for  sustaining  the  charter  having 
the  ascendency  in  the  colony,  Mr.  Cooke  was  chosen  one  of 
the  assistants  at  the  elections  in  1684,  1685,  and  1686,  and 
was  thus  in  the  goTernment  when  Dudley's  commission  as 
president  of  New  England  was  received.  All  the  efforts 
of  the  friends  of  the  charter  had  in  the  mean  time  proved 
abortive.  It  had  been  annulled  by  arbitrary  power,  although 
with  the  forms  of  law,  and  the  people  found  themselves  at 
the  mercy  of  a  bigoted  tyrant's  caprice.  Andres  succeeded 
Dudley  with  greatly  extended  powers,  and  with  no  feelings 
of  delicacy  or  humanity  to  restrain  their  utmost  exercise. 
The  party  to  which  Cooke  belong^d  were  made  to  feel  the 
oppressive  hand  of  the  government,  until  it  could  no  longer 
be  endured.  The  people  rose  at  last,  and  deposing  Andios, 
resumed  their  charter  to  which  they  were  so  strongly  at- 
tached, aitd  with  it  their  former  administration  of  the 
government  Cooke  was  made  one  of  the  council  of 
safety,  to  whom  in  the  mean  time  the  powers  of  the  govern- 
ment were  committed,  and  Andros,  Dudley  and  others  of 
the  deposed  officers  of  the  crown  were  sent  home  to  Eng- 
land, to  answer  to  the  charges  of  the  colony  against  them. 

The  prosecution  of  these  charges  became  a  matter  of 
great  moment,  and  it  was  deemed  important  to  the  colony, 
to  be  represented  at  London  by  some  of  their  ablest  ineo. 
Matlier  was  already  there,  and  with  him  was  connected  sir 
Henry  Ashurst  as  colonial  agent.  Mr.  Cooke  and  Mr.  Oakes 
were  selected  as  their  associates  for  this  purpose.  They 
became  embarrassed  partly  by  their  instructions,  and  partly 
by  a  disagreement  among  themselves,  and  instead  of  prose- 
cuting their  charges  against  Andros  with  any  eflect,  they 
found  themselves  in  the  situation  rather  of  defendants 
against  attacks  made  upon  the  colony,  than  of  complainants 
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against  its  oppressors.  Andros  and  Dudley  escaped  ceo- 
Bure,  and  were  rewarded  with  new  honors,  while  every 
effort  of  the  agents  to  obtain  a  restoration  of  the  former 
charter  was  resisted  and  defeated  by  the  crown.  Cooke 
adhered  to  his  resolution  to  accept  nothing  in  its  stead,  and 
when  a  new  charter  had  been  obtained  through  the  instru- 
mentality of  Mr.  Mather,  be  endeavored  to  prevent  its  adop- 
tion by  the  people  of  Massachusetts. 

In  consequence  of  this,  the  name  of  Mr.  Cooke  was  left 
out  of  the  commission  of  counsellors.  The  people,  how- 
ever, at  the  first  election  which  took  place  in  May,  1693, 
chose  him  a  member  of  that  body;  but  governor  Pbipps,  in 
order  to  revenge  himself  apon  Mr.  Cooke,  for  having  been 
opposed  to  his  appointment  as  chief  magistrate,  refused 
to  ratify  (he  choice.  Mr.  Cooke  did  not  lose  any  of  his 
popularity  by  these  measures,  and  upon  governor  Phipps 
being  recalled  to  England,  he  was  again  elected  to  the 
council,  and  continued  a  member  of  that  board  until  the 
arrival  of  governor  Dudley,  who,  in  1703,  negatived  his 
election.  The  cause  of  this  was  the  bitter  hatred  with 
which  Dudley  regarded  those  who  had  been  the  most 
active  at  the  time  of  the  revolution  in  1689,  and  especially 
Mr.  Cooke,  on  account  of  his  exertions  in  England  to  pro- 
secute the  complaints  of  the  colony  against  the  associates 
of  Andros. 

The  people,  nevertheless,  continued  to  manifest  their  con- 
fidence in  Mr.  Cooke,  by  electing  him  to  the  council,  and 
the  governor  continued  to  indulge  his  revenge  by  n^ativing 
bis  election,  until  1715,  when  he  permitted  him  to  take  his 
seat  at  the  council  board,  of  which  body  he  was  a  member 
at  the  time  of  his  death. 

He  was  appointed  to  the  bench  of  the  superior  court  as  a 
successor  to  judge  Richards,  in  1696,  and  continued  to  bold 
the  office  until  the  arrival  of  governor  Dudley  in  1702. 
Upon  his  coming  into  office,  a  new  commission  was  issued 
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to  the  judges  of  that  court,  and  the  name  of  Mr.  Cooke 
was  omitled. 

This  is  (he  only  connezioo,  of  which  ihere  is  aoy  accouDt, 
of  Mr.  Cooke  with  the  judiciary  of  Massachusetts.  Indeed, 
it  was  not  to  be  expected,  that  any  one  whose  principles 
were  as  liberal  as  his  could  find  favor  with  a  royal  govern- 
or, and  least  of  all,  in  the  relation  of  judge,  from  whose  want 
of  independence,  as  the  judiciary  was  then  constituted,  a 
subserviency  to  the  power  that  commissioned  him  would  be 
expected,  but  to  which,  as  it  was  well  known,  Mr.  Cooke 
would  never  submit. 

It  is,  therefore,  with  the  political  history  of  the  common- 
wealth, that  his  name  is  chiefly  identified,  and  for  more 
than  forty  years  he  field  a  prominent  rank  among  the  poli- 
tical men  of  his  times.  He  was  the  idol  of  the  people,  and 
jnstly  merited  their  regard-  He  left  his  name,  his  profession, 
his  principles  and  his  farm  to  his  son,  who  more  than  filled 
his  place,  and  was  long  distinguished  as  the  leader  of  the 
democratic  party  of  the  province,  in  its  struggle  at  a  later 
period  against  the  encroachments  of  the  government.  The 
name  of  Elisha  Cooke,  jr.  is  more  familiar  in  the  history  of 
Massachusetts,  than  that  of  his  father,  who  has  been  the 
subject  of  this  article,  but  both  were  eminent  physicians, 
both  held  high  judicial  offices,  and  each  was  in  his  day  the 
leader  of  the  popular  party  in  the  province. 

Mr.  Cooke  married  a  daughter  of  governor  Leverett.  A 
daughter  of  his  son  Elisha  married  judge  Saltonstall,  and 
hei  descendants — always  among  the  most  respectable  fami- 
lies in  the  commonwealth — are  the  only  descendants  of  the 
family  of  Mr.  Cooke. 

He  died  on  the  31st  October,  1715,  at  the  age  of  78  years, 
leaving  a  large  estate,  retaining  to  the  last  the  confidence 
of  the  people,  and  after  pursuing  through  a  long  life  a  firm 
and  consistent  course  as  a  politician.  e.  w. 

VOL.    XXII. — NO.    XLUL  10 
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ART.  VII  —OPINIONS  OF  THE  LATE  CHIEF  JUSTICE  MARSHALL 
ON  QUESTIONS  OF  CONSTITUTIONAL  JURISPRUDENCE. 

The  Writings  of  John  Marshall,  late  Chief  Justice  of  the 
United  i^ates,  vpon  the  Federal  Constilvlion,  Boston; 
Jamea  Munroe  aod  Company,  1839. 

This  is  an  octavo  volume  of  seven  hundred  pages,  contain- 
ing forty-one  cases,  decided  in  the  supreme  court  of  the 
United  States,  on  constitutional  grounds,  in  nearly  all  of 
which  the  opinions  were  delivered  by  the  late  venerable 
chief  justice.  Several  of  the  cases  appear,  however,  as  an 
appendix  to  the  constitutional  opinions  of  the  chief  justice, 
and,  in  these,  the  opinions  were  pronounced  by  other  mem- 
bers of  the  court.  The  following  remarks  from  the  editor's 
preface  will  explain  the  principles,  by  which  he  has  been 
guided  in  making  the  compilation  before  us. 

"  lo  the  selection  of  cases  the  editor  has  been  obliged  to  use  his 
discretion,  that  the  volume  might  not  be  too  bulky.  He  has  n- 
jected  thoee  cases  in  which  some  principle  was  decided  that  has 
■ince  been  superseded  hy  positive  provision  (such  as  the  case  of 
Chisholm  V.  (Georgia,  2  Dallas,  419 — 480)  ;  those,  also,  in  which 
a  mere  deci«on  was  given  without  tbe  reasons  producing  it  (for 
example,  Stuart  v.  Laird,  1  Granch,  299 — 309) ;  those  iovolving 
much  common-law  learning,  and  but  slightly  touching  the  federal 
constitution  (as  Green  v.  Biddle,  6  Wheaton,  1—106) ;  and  those 
relating  rather  to  national  than  constitutional  law  (as  Brown  r. 
United  States,  8  Cranch,  110 — 154).  Dissenting  opinions  have, 
in  general,  been  omitted  ;  in  Houston  v.  Moore,  5  Wheaton,  1, 
that  hy  Mr.  Justice  Slory  is  retained,  being  an  expression  of  Mar- 
shalPs  view,  as  well  as  his  own,  upon  a  somewhat  dark  point ;  and 
in  Ogden  v.  Saunders,  12  Wheaton,  213,  the  dissenting  opinion  of 
the  chief  justice  himself  is  given,  for  obvious  reasons.  Three 
decisions  made  by  the  chief  justice  upon  the  circuit  are  included 
in  the  volume ;  and  also  one  of  the  supreme  court  not  upon  a  con- 
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stitutional  point, — that  of  Johnson  v.  M'lntoeh  ;  in  which  last,  the 
peculiar  power  of  judge  Marshall  appears  so  fully  as  to  make  it 
come  property  within  this  collection." 

The  editor  prefaces  each  opinion  with  a  statement  of  the 
facts  in  the  case,  short,  indeed,  but  sufficient  to  render  the 
opinion  intelligible.  The  constitution  of  the  United  States 
is  inserted  at  the  end  of  the  volume.  The  last  case  contained 
in  the  volume  is  that  of  Satterlee  v.  Matthewson,  decided 
in  1839,  and  reported  in  the  second  volume  of  Mr.  Peters's 
Reports.  It  did  not  enter  into  the  editor's  plan  to  publish  a 
collection  of  constitutional  cases,  but  only  those  which  were 
decided  by  the  late  chief  justice ;  and,  consequently,  those 
of  the  last  ten  years  are  not  given.  The  volume,  therefore, 
may  be  said  to  present  those  views  of  constitutional  law, 
which  are  peculiar  to  chief  justice  Marshall,  and  the  jurists 
of  his  school.  Some  of  these  views  have  been  greatly 
shaken  if  not  entirely  overruled  by  subsequent  decisions, 
which  it  would  be  desirable  perhaps  to  see  in  an  equally 
accessible  form. 

We  have  only  to  remark  of  this  work,  that  the  task  of 
the  editor,  (Mr.  Perkins,  of  Cincinnati),  has  been  performed 
in  a  very  creditable  manner ;  and,  that  in  our  opinion  it 
will  prove  an  extremely  acceptable  present  to  the  public,  in 
general,  as  well  as  to  the  profession, — to  the  statesman  no 
less  than  the  lawyer.  The  typographical  execution  of  the 
volume  does  honor  to  the  publishers.  We  have  rarely  seen 
a  law  book  or  any  other,  of  domestic  manufacture,  so  beau- 
tifully and  correctly  printed.  u  s.  c 
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JURISPRUDENCE. 


I.— DIGEST  OF  ENGLISH   CASES. 

COMHON   LAW. 

BelecUoiM  ftom  4  BIdeIiud'*  New  Cum,  Part  4 ;  6  Dowling'a  P.  C.  Paiti  4 
•nd  5;  2NeTlIe  and  Penj,  Put  4;  3Ne*iIeuad  Perry,  Put  4;  4  Mm- 
MB  tod  VeUtij,  PutSi  TAdo)ph(MUidEllii,F«]1«laiKia. 

ACTION  ON  THE  CASE.  {Ciue  or  ireipiut— Action  for 
injwg  to  reeerston.)  A  party  who  haa  demised  a  house  with- 
out exception  of  mines,  may  sue  in  case  for  an  iojuiy  occasioned 
to  the  house  by  a  stranger  in  excavating  coal ;  although  it  was 
not  clear  whether  the  injury  resulted  from  excavation  under  the 
house,  or  under  an  adjoining  house  in  the  plaintiff's  occupation. 
(Com.  Dig.  Orant,  E.  3.)  Ratne  v.  AUerton,  4  Bing.  N.  C 
702. 

ARREST.  {Diteharge  Jrom,  oh  ground  of  priviUgt.)  A  de- 
fendant who  is  arrested  while  privileged  atndo  ,  iic.  will  be 
discharged  as  to  that  case  only,  and  not  also  as  to  any  deUinon 
lodged  agaiast  him,  unless  notice  of  the  motioa  has  been  given 
to  the  parties  concerned.  Skarplia  v.  HutOer,  6  D.  P.  C.  633, 
So  in  the  case  of  a  discharge  from  arrest  on  the  ground  of  an 
irregularity  to  which  the  sheriff'  is  no  party.  (9  Bing.  566.) 
Ex  parte  Cogg,  5  Scott,  715. 

COMPUTATION  QF  TIME.  The  month  to  elapse  after  the 
delivery  of  an  attorney's  bill,  before  he  can  commence  an 
action  for  its  amount,  under  the  3  Geo.  2,  c.  23,  s.  23,  roust 
consist  of  tweoty>eight  days,  exclusively  both  of  the  day  of 
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deliT«riag  the  bill  and  of  the  day  of  commeDcmg  the  action. 
(15  Ves.  248;  9  B.  &  C.  134,  60S  ;  3  M.  &  W.  473.)  Bbtnl 
T.  Heshp,  3  N.  &  P.  554. 

CONTRACT.  (Performance  of,  not  pretumed  from  lapM  of 
Itnu.)  The  lapse  ot  twenty  years  tnm  the  time  of  making  a 
ctatiact  to  be  performed  in  future,  is  not  of  itself  evidence  of 
a  new  contract  averred  to  have  been  performed,  and  pleaded  as 
an  accord  and  satisfaction  of  the  original  contract.  Ktrhnan 
T.  Sihoni  (in  error),  4  H.  &  W.  838. 

CONTRACT  OF  SALE.  (  When  tompkte— Acceptance  ig  pur- 
chaser.)  In  assumpsit  for  a  tnare  sold  and  delivered,  to  which 
the  defendant  pleaded  non  assumpsit,  it  appeared  that  the  de- 
fendant, having  seen  and  ridden  the  mare,  wrote  to  the  plaintiS*, 
"  I  will  take  the  mare  at  twenty  guineas,  of  eottrse  tuarraiUed  ; 
and  as  she  lays  out,  turn  her  out  my  mare."  The  plaintiff 
agreed  to  sell  her  for  twenty  guineas.  The  defendant  subse- 
quently wrote  again  to  him—"  My  son  will  be  at  the  World's 
End  (a  public  house)  on  Monday,  when  be  will  take  the  mare 
and  pay  you  :  send  any  body  with  a  receipt,  and  the  rowiey 
shall  be  paid ;  only  say  in  the  receipt,  sound  and  quiet  tn  har- 
ness." The  plaintiff  wrote  in  reply,  "  She  is  warranted  sound, 
and  quiet  •»  double  Xamese :  I  never  put  her  in  single  harness.'.' 
The  mare  was  brought  to  the  World's  End  on  the  Monday,  and 
the  defendant's  son  took  her  away  without  paying  the  price, 
and  without  any  receipt  or  warranty.  The  defendant  kept  her 
two  days,  and  then  relumed  her  as  being  unsound.  The  learned 
judge  stated  to  the  jury  that  the  queetion  was  whether  the  de- 
fendant bad  accepted  the  mare,  and  directed  them  to  find  for  the 
defendant  if  they  thought  be  had  returned  her  within  a  reason- 
able time  ;  and  desired  them  also  to  say,  whether  the  son  had 
audiority  to  take  her  without  the  warranty.  The  jury  found 
that  the  defendant  did  not  accept  the  mare,  and  that  the  son 
had  not  authority  to  lake  her  away :  Held,  on  a  motion  to  enter 
a  verdict  for  the  plaintiff,  that  there  was  no  complete  contract 
in  writing  between  the  parties ;  that  therefore  the  direction  of 
the  laaroed  judge  was  right ;  that  the  defendant  was  not  bound 
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by  the  act  of  the  son  in  bringiag  home  the  niKra,  inumnch  u 
he  thereby  exceeded  his  authority  as  agent ;  and  consequently 
that  the  plaintiff  waa  not  entitled  to  recover.  Jordan  t,  Nor- 
t<m,  4  H.  &  W.  155. 

COVENANT.  {For  quiet  enjoymaU.)  The  generality  of  the 
covenant  implied  in  law  from  the  word  demise  is  restrained  by 
an  expresa  covenant  fnr  quiet  enjoyment  (4  Rep.  606 ;  4 
Taunt  339.)  It  is  therefore  no  breach  of  a  covenant  for  quiet 
enjoyment,  that  the  lessor  had  not  power  to  demise.  Line  v. 
Stephenson,  4  Bing.  N.  C.  678. 

DEVISE.  {By  what  words  tenancy  in  common  created.)  A  tes- 
tator devised  his  real  estates  to  his  two  nieces,  "  equally  between 
them,  to  take  aa  joint  tenants,  and  their  several  and  respective 
heirs  and  assigns  for  ever  :" — Held,  that  they  took  estates  as 
joint  tenants  for  life,  with  several  inheritances  an  the  death  of 
the  survivor.  (Holt,  370;  3  P.  Wms.  380;  1  Vent  316; 
Salk.  336.)     Doe  d.  LittUaood  v.  Green,  4  M.  &  W.  229. 

ESCAPE.  The  permitting  a  defendant  in  the  custody  of  the 
sherilf,  against  whom  a  ca.  ta.  has  been  lodged,  to  go  out  of 
prison,  is  a  voluntary  escape,  although  the  act  of  the  sheriff 
was  occasioned  by  mistake.  The  sheriff,  therefore,  has  no  right 
to  retake  such  defendant ;  and  if  he  does,  the  caption  being  a 
nullity,  lapse  of  time  will  not  be  any  objection  to  the  defendant's 
discharge.  (Cas.  temp.  Hardw.  310;  1  Sid.  330;  Barnes, 
373  ;  3  Wils.  394  ;  5  T.  R.  25.)  FiUvood  t.  CUsment,  6  D. 
P.  C.  508. 

EVIDENCE.  (Secondary  evidence — Proof  by  attesting  mt- 
nesa.)  Where  an  instrument  is  proved  by  a  copy,  as  secondary 
evidence,  and  it  thence  appears  that  the  original  was  attested 
by  a  subscribing  witness,  it  is  nevertheless  unnecessary  to  call 
him.     (8  Taunt  450.)    Poole  v.  Warren,  3  N.  &  P.  693. 

FOREIGN  ATTACHMENT.  {Recovery  hy,  token  abartonth- 
sequent  against  garnishee — Pleading — Estoppel.)  To  a  decla- 
ration for  money  had  and  received,  the  defendant  pleaded  a 
recovery  by  foreign  attachment  at  the  suit  of  a  creditor  of  the 
plaintiff,  and  that  the  creditor  bad  execution  of  the  sum  recov- 
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ared,  according  to  the  custom  of  London.  The  plaintiff  replied 
that  no  execution  waa  executed :  on  which  issue  waa  joined  : 
Held,  that  without  execution  executed,  the  defendant  was  not 
discharged  from  his  debt  to  the  plaintiff  (1  B.  &.  B.  491) ;  and 
that  the  defendant  having  joined  issue  on  the  fact  of  the  execu- 
tion,  the  jury  were  not  estopped,  by  a  record  of  satisfaction  in 
the  foreign  attachment,  from  finding  according  to  the  fact  (2 
Bep.  4 ;  Hob.  206 ;  Ld.  Raym.  1048) ;  that  the  attorney  of  the 
defendant,  the  garnishee  in  the  foreign  attachment,  was  compe- 
tent to  prove  the  custom  in  such  attachment :  and  that  it  is  no 
answer  to  a  plea  of  recovery  under  a  foreign  attachment,  that 
the  plaintiff  has  had  no  notice  of  the  proceedings.  Magraih  v. 
Hardy,  4  Bing.  N.  C.  782  ;  6  D.  P.  C.  749. 

FRAUDS,  STATUTE  OF.  {Sale  of  inleretl  in  land,  what  it.) 
The  defendant  in  June  agreed  to  sell  to  the  plaintiff  the  pota- 
toes then  growing  on  a  certain  quantity  of  land  of  the  defend- 
ant, at  2$.  per  sack,  the  plaintiff  to  have  them  at  digging  up 
lime  (ia  October),  and  to  find  diggers :  Held,  that  this  was 
not  a  contract  for  the  sale  of  an  interest  in  land,  within  the 
fourth  section  of  the  statute  of  fmuds.  (U  East,  362  ;  5  B. 
&  C.  829  ;  1  C.  &  M.  89  ;  2  M.  &  W.  348.)  Saimhuy  v.  Mat- 
tMoMy  4  M.  &  W.  343. 

LIBEL.  {BvidcTKe  of  publicaiion.)  In  an  action  against  A.  for 
publishing  a  libel,  evidence  sufficient  to  go  to  the  jury  is  fur- 
nished by  proof  that  a  libel  was  actually  published  ;  that  it  was 
a  printed  paper,  since  destroyed ;  that  it  corresponded  with  a 
printed  paper  produced  ;  that  A.  printed  a  paper  corresponding 
with  that  produced,  and  sent  800  to  a  shop,  from  whence  a 
person  actually  publishing  the  libel  procured  it  -,  and  that  the 
libel  was,  on  that  occasion,  taken  from  a  parcel  apparently 
containing  300.    Johnton  v.  Hudson,  7  Ad.  &  E.  233,  n. 

2.  (DeelariUion — Construction   of    ambiguous    words — Several 

eounia.)     The  plaintiff  declared  against  the  proprietor  of  a 

newspaper  for  libels  contained  in  successive  numbers  of  the 

paper  referring  to  the  some  subject  matter,  and  to  each  other. 

The  declaration  staled  in  the  commencement  the  occasion  on 
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which  the  first  libel  vu  published,  tmd  set  it  out ;  it  then  pro- 
ceeded :  "  And  the  defendaat  afterwards,  to  wit,  oa  Ax.,  further 
coolriviog  and  iolendiug  as  aforesaid,  in  a  certain  other  number 
of  the  said  newspaper  called  &c.,  published  of  ond  concerning 
the  plaintiff  dec.,  a  certain  other  false  &c.  libel,  that  is  to  say," 
(setting  it  out).  Two  other  subsequent  libellous  paragraphs 
were  afterwards  introduced,  and  set  out  in  the  same  number: 
Held,  that  each  of  these  statements  was  a  separate  count 

One  of  the  paragraphs  was  as  follows  : — "  We  again  assert 
the  cases  fnnnerly  put  by  us  on  record  ;  we  assert  them  agunst 
A.  S.  and  A.  H.  (the  plaintiff)  ;  we  again  assert  they  are  such 
as  no  gentleman  or  honest  man  would  resort  to :"  Held,  that 
these  words  imported  a  charge  of  misconduct  against  the  plain- 
Uff,  not  merely  an  assertion  in  coDtradictioi>  of  him,  and  there- 
fore were  actionable  without  the  aid  of  any  extrinsic  BvermenL 
Hvgh€$  V.  Ren,  4  M.  &  W.  204. 

MANDAMUS.  ( To  vhom  it  liet.)  A  mandamus  will  not  lie  to 
the  mere  public  depositaries  of  money,  commanding  the  pay- 
ment by  them  of  a  sum  in  groes. 

A  mandamus  will  not  lie  to  the  servants  of  the  crown, 
strictly  as  such,  commanding  them  to  pay  over  money  in  their 
possession,  in  liquidation  of  claims  on  the  crown.  In  re  Baron 
<fc  Bode.  6  D.  P.  C.  776. 

NAVIGATION.  {Righu  of  public  in  naxigabU  riven.)  TTie 
right  of  the  public  to  navigate  a  public  river,  is  paramount  to 
any  right  of  property  in  the  crown,  which  never  had  Uie  power 
to  grant  a  weir,  so  as  to  obstruct  the  public  navigation.  And  if 
a  weir  which  was  legally  granted  in  such  a  river,  caused  ob- 
struction at  any  future  time,  it  became  a  nuisance.  (Hale  de 
Jur.  Maris,  Pt.  1,  c.  2;  Davis,  57;  2  InsL  38';  Vaugh.  340. 
Williami  y.  Wilcox,  3  M.  &  P.  606. 

PATENT.  {Particular  of  ohjeclumt  in  action  for  infringe- 
ment.) A  particular  of  objections  delivered  by  the  defendant 
in  an  action  for  infringing  a  patent-ri^t,  must  be  precise  and 
definite.  It  is  not  sufficient  to  say  that  the  improTementa,  or 
some  of  them,  have  been  used  before :  the  defendant  should 
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point  out  which. — Fisher  t.  Bewick,  4  Biog.  N.  C.  706 ;  8.  C. 
nom.  Fisher  v.  HewUt,  6  D.  P.  C.  739. 

QUO  WARRANTO.  Where  s  fraochiM  (the  granting  of  ale- 
house licenses  hy  the  vice-chancellor  of  the  university  of  Cam- 
bridge) bad  been  exercised  without  opposition  from  a  very 
remote  period,  and  it  appeared  probable,  under  all  the  circuro- 
Blances  of  the  case,  that  it  emanated  from  a  grant  by  tbe  crown, 
and  would  have  been  frequently  questioned,  unless  referable  to 
some  legal  origin,  aod  bad  been  partly  recognised  in  several 
ancieDt  statutes,  tbe  Coi;rt  refused  to  direct  a  quo  warranto  to 
try  its  validity,  because  its  legal  origin  could  not  be  distinctly 
traced.     Reg,  v.  Archdall,  3  N.  &  P.  696. 

RESTRAINT  OF  TRADB.  Certain  persons,  who  wera  car- 
riers from  London  to  various  parts  of  Norfolk  and  other  places, 
agreed  to  relinquish  their  trade  of  carriers  on  a  particular 
braoch  of  their  line,  for  ever,  in  favor  of  A.  The  only  con- 
uderation  for  this  agreement  was  an  undertaking  by  A.  to  pay 
them  for  one  year  a  third  part  of  the  carriage  on  one  kind  of 
goods:  Held,  that  this  agreement  not  being  injurious  to  the 
public,  and  the  Court  not  being  able  to  say  that  the  considerat- 
tion  for  the  restraint  was  inadequate,  a  covenant  enforcing  the 
agreement  was  not  illegal.  (6  Ad.  6c  E.  438.)  Archer  v. 
Manh,  6  Ad.  &  E.  9» ;  2  N.  &  P.  562. 

STATUTE.  [Construction  of— What  words  compuUmy.)  An 
act  of  parliament  conatiuited  a  company  for  tbe  purpose  of 
making  aod  maintaining  a  canal  to  be  passable  for  boats.  All 
persona  were  to  be  allowed  to  navigate  the  canal,  certain  tolls 
being  paid  by  them  to  the  company.  The  act  provided  also  that 
in  case  of  obstruction  by  any  sunken  vessel,  tlie  owoera  of  which 
should  not  weigh  it  up  within  a  certain  time,  it  should  be  lawful 
for  the  company  to  do  so,  and  to  keep  the  same  till  payment 
made  of  all  expenses  thereof:  Held,  that  these  words  were 
compulsory  on  the  company,  who  therefore  wera  liable  in  an 
action  on  the  case  for  an  injury  occasioned  by  the  non-removal 
in  due  time  of  a  sunken  vessel.  (2  B.  &  Aid.  646  ;  2  Dwarris 
StBt.712.)  Porno^v.  Lotteotter  CanaZCDffifMny,8N.6cP.&33. 

WILL.     (Revoeaiion  by  Marriage  and  birth  of  iuue.)    When 
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inarriage  and  birth  of  issue  operate  as  a  revocation  of  a  will  of 
real  property,  it  is  in  consequence  of  a  rvlt  of  law,  independent 
of  the  intention  of  the  testator,  and  therefore  all  evidence  as  to 
such  intention  is  ioadmissihle. 

This  rule  of  law  is,  that  where  an  unmarried  man,  without 
children,  makes  his  will,  devising  the  whole  of  his  real  property, 
and  leaves  no  provision  for  any  child  of  a  subsequent  marriage, 
the  law  annexes  the  tacit  condition  that  a  subsequent  marriage 
and  the  birth  of  a  child  operate  as  a  revocation  of  the  will. 

Provision  for  the  future  wife  only,  the  testator  contemplating 
a  marriage  with  her  at  the  time,  is  not  sufiScient  to  prevent  the 
revocation. 

It  seems,  that  the  fact  of  property  acquired  subsequently  to 
the  will  descending  upon  the  issue  of  such  marriage,  would  not 
prevent  the  revocation. 

On  an  issue  between  an  heir-at-law  and  a  devisee,  the  ques- 
tion being  whether  the  will  was  revok«d  by  the  testator's  mar- 
riage and  the  birth  of  a  child,  prior  wills  of  the  testator  are 
admissible  in  evidence ;  as  are  also  his  declarations  previous  to 
his  will,  relating  to  the  dower  of  a  future  wife.  Manton  v. 
Roe  (before  all  the  judges),  2  N.  &  P.  504. 
3.  (Revocation — RepubUeatton.)  At  common  law,  a  will  may 
be  revoked  by  an  act  of  the  testator  which  shows  his  intention, 
without  the  use  of  any  words  whatsoever.  Therefore,  where  a 
testator  threw  his  will  on  the  fire,  and  it  was  rescued  from  the 
flames  without  hb  knowledge  by  the  devisee,  so  that  although 
the  wrapper  was  panially  burnt,  the  will  itself  was  uninjured, 
and  the  testator  expressed  his  displeasure,  and  declared  he 
should  make  another  will,  but  did  not  use  any  language  declara- 
tory of  his  intention  to  revoke  his  will : — Held,  in  an  ejectment 
by  the  heir-at-law  to  recover  copyhold  property,  that  it  was 
properly  lefl  to  the  jury  to  say  whether  what  was  then  done  by 
the  testator  was  an  actual  intended  revocation  of  the  will. 
(Roll.  Abr.  Devise  (O) ;  Shep.  Touch.  409 ;  Cro.  Jac.  497 ;  2 
East,  488.) 

Held,  also,  that  the  mere  knowledge  by  the  devisor  of  the 
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will's  hnTing  been  preserved,  and  bis  not  again  attempting  to 
destroy  it  or  to  mako  another,  were  not  of  themselves  evidence 
of  a  republication.  (Sljee'sCases,  55, 84.)  Doe  A.  Retd  y. 
Hatrii,  3  N.  &  P.  615. 


Selectkmi  from  3  MylDS  uid  Craig,  Part  3. 

AMENDMENT.  (SlriHng  out  names  of  relators.)  An  appli- 
cation by  the  relators  in  an  information,  to  strike  out  the  names 
of  several  among  themHelves,  will  not  be  granted  without  strong 
grounds  of  justice  or  convenience,  and  it  was  not  considered 
sufficient  ground  for  such  an  application,  that  the  relators  pro- 
posed to  be  struck  out  were  also  members  of  the  corporation, 
against  which  the  Infonnatioa  was  filed.  Auomey-Generai  v. 
Cooper,  3  M.  &  C.  258. 

BOTTOMRY  BOND.  (Frimd—Juritdiclion.)  The  conrt  of 
chancery  has  undoubted  jurisdiction  to  restrain  proceedings  in 
the  admiralty  coorts  upon  a  bottomry  bond,  where  it  appears 
that  such  bond  was  given  for  a  fraudulent  purpose,  as  in  this 
case,  where  it  was  given  by  a  master  with  apparent  intent  to 
defraud  the  owner  and  the  mortgagees  who  claimed  under  him. 
It  is  of  no  consequence  as  to  the  existence  of  this  jurisdiction, 
whether  or  not  tin  admiralty  courts  have  themselves  an  equi- 
table jurisdiction  in  such  a  case,  hut  supposing  them  to  hare 
such  jurisdiction,  it  seems  that  it  would  be  material  to  consider 
in  which  court  proceedings  had  been  first  instituted.  Glascoti 
V.  Lofig-,  3M.  &C.  451. 

COMPOSITION  DEED.  {Exeaaion  of,  by  mortgagee.)  A 
mortgagee  was  prevailed  upon  to  execute  a  composition  deed, 
purporting  to  assign  among  other  things  the  mortgaged  fund, 
but  expressly  subject  to  his  mortgage,  and  for  the  benefit  of 
other  creditors  besides  himself  and  other  mortgagees,  and  upon 
this  deed  was  indorsed  a  memorandum  declaring  that  the  mort- 
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gagee  should  not,  b^  execution  of  such  deed,  prejudic«  hia 
iecurity.  There  ivas  do  apparent  intention  to  conceal  this 
memoranduni  from  other  creditors  who  oxecuted  the  d«ed. 
Held,  that  (he  security  was  not  waived,  hy  the  usual  clause  in 
the  deed  releasing  all  claims,  except  under  its  provisions.  Lee 
T.  Lockkarl,  3  M.  &  C.  303. 

MARKS  IN  TRADE.  {CotU  of  injunction— Unnec^sary  lUi- 
gation.)  A  perpetual  injunction  was  granted  to  restrain  the 
defendants  frqm  the  use  of  certain  marks  in  trade,  although 
they  had  used  these  marks  in  ignorance,  as  it  appeared,  of  the 
light  of  tbe  plaintifls,  and  under  the  notion  that  they  were 
technical  descriptive  marks,  and  although  they  had,  upon  being 
infonned  of  the  title  of  the  plaintifls,  expressed  their  readiness 
to  give  up  the  use  of  them,  and  to  make  compensation  for  all 
injury  done.  But  under  these  circumstances,  and  tbe  right  to 
an  account  being  abandoned  by  reason  of  the  smallDess  of  tbe 
■njaiy,  the  court  refused  to  the  plaintiK  the  costs  of  the  suit 
upon  the  ground  of  unnecessary  litigation.  MilKngton  j.  Fox, 
3  M.  &  C.  338. 

PLEADING.  (Plea  and  aiuioer.)  Where  a  hilt  charges  mat- 
ters which  if  true  would  destroy  an  anticipated  legal  bar,  a  plea 
setting  up  that  bar  will  be  overruled  unless  supported  by  aa 
answer  negativing  those  matters. 

N.  B.  In  this  case  leave  was  refused  either  to  amend  tbe  an- 
swer or  to  withdraw  both  plea  and  answer.  Foley  v.  Hill,  3  M. 
&  C.  476. 

STATUTE  OF  UMITATIONS.  (Direction  for  payment  of 
debli.)  A  direction  for  payment  of  debts  in  a  will  of  personal 
estate,  will  not  stop  the  running  of  the  statute  of  limitations. 
Freake  v.  Cranefeldt,  3  M.  &  C.  499. 

N.  B.  The  decision  in  Jones  v.  Scott,  1  Buss.  &  Myl.  255, 
has  recently  been  reversed  in  the  house  of  lords,  but  the  ap- 
peal is  not  yet  reported. 

2.  Where  the  statute  has  once  begun  to  run,  its  course  will  not  be 
suspended  by  any  intervening  disability,  as  by  the  delay  which 
may  have  elapsed  between  the  death  of  tbe  debtor  and  tbe 
taking  out  administration  to  hia  estate.     S.  C. 
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II.— DIGEST    OF    AMERICAN    CASES. 

Setectioiu  from  13  Peten'i  (Supreme  Court  of  the  United  Statei),  and  6  Gill 
Mid  Jobiuon'l  (MsTjIaod)  BeporU. 

ACKNOWLEDGMENT  OF  DEEDS.  {By  guardian.)  A  deed 
was  ozecuted  and  acknowledged  under  a  decree,  *'  W.  M.  Dua- 
cansoD,  guardisD  for  Marcia  Buraes ; "  and  ackaowledged  by 
iho  guardian  "  to  be  his  act  and  deed  aa  guardian  aforesaid, 
and  thereby  the  act  and  deed  of  the  said  Marcia."  This  is  a 
good  execution  and  acknowledgment.  Van  Not  r.  7^  Bank 
of  tkt  U.  S.  13  Peters,  17. 

ACTION.  {Allomejf. — Joint  and  teveral  noU.)  The  defendant 
in  an  action  in  the  circuit  court,  had,  with  others,  received  the 
proceeds  of  a  joint  and  seTeral  promissory  note  discounted  for 
tbem  at  the  bank  of  the  metropolis,  and  this  note  was  aAerwaida 
renewed  by  their  attorney,  under  a  power  of  attorney  authoriz- 
ing bim  to  give  a  joint  note  ;  but  he  gave  a  joint  and  several 
note,  the  proceeds  of  which  the  attorney  received,  and  appro- 
priated lo  pay  the  note  already  discounted  at  the  bank.  The 
inierest  of  the  sum  borrowed,  was  paid  out  of  the  money  of  the 
partiea  to  the  note.  Held,  that  although  the  power  of  attorney 
may  not  have  been  executed  in  exact  conformity  to  its  terms ; 
and  may  not  have  authorized  the  giving  of  a  joint  and  several 
note,  a  question  the  court  did  not  decide ;  yet  the  receipt  of  the 
proceeds  of  the  note  by  the  attorney,  and  the  appropriation 
thereof  to  the  payment  of  the  former  note,  was  sufficient  evi- 
dence to  Sustain  the  money  counts  in  the  declaration.  Moore 
V.  The  Bank  of  the  Metropolis,  13  Peters,  402. 

S.  {Mortgage  bg  agent.)  A  mortgage  was  executed  by  D.  G.  as 
the  agent  of  the  union  steam  mill  company,  conveying  to  the 
mortgagee  certain  lands  in  Rhode  Island,  with  a  woollen  mill 
and  other  buildings,  with  the  machinery  in  the  mill.  D.  G.  was, 
Imd  had  been  the  general  agent  of  the  company,  and  as  such, 
had  made  all  purchases  and  sales  for  the  company,  and  the 
.  mortage  was  executed  by  him,  with  the  consent  and  authority 
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of  the  penoQB  who  at  the  time  of  its  execution  were  memben 
of  the  company.  The  machinery,  and  other  movables  had 
been  taken  in  executi<»i  by  the  mushal  of  Rhode  Island,  under 
an  execution  issued  on  a  judgment  obtained  af^er  the  mortgage 
against  the  company.  The  court  hetd,  that  although  the  mort- 
gage was  not  ralid  as  the  deed  of  the  corporation,  it  was  suffi- 
cient to  convey  a  title  to  the  mortgagee  in  the  machinery  ;  and 
that  be  could  maintain  an  action  of  replevin  for  them  against 
the  marshal.    Anthony  v.  Butler,  13  Peters,  ^3. 

AMBIGUITY.  {What  kind  may  be  explained.)  Extrinsic  evi- 
dence is  not  admissible  to  explain  a  patent  ambiguity,  that  is, 
one  apparent  on  the  face  of  the  instrument ;  but  it  is  admissible 
to  explain  a  latent  ambiguity,  that  is,  one  not  apparent  on  the 
face  of  the  instrument,  but  one  arising  from  extrinsic  evidence ; 
that  is  but  to  remove  the  ambiguity  by  the  same  kind  of  evi- 
dence as  that  by  «hicb  it  is  created.  Bradley  v.  The  WatX- 
ington,  GeorgetovTi,  and  Alexandria  Steam  Packet  Cbntpoxy, 
13  Peters,  89. 

S.  (Same.)  Extrinsic  parol  evidence  is  admissible  to  give  eSect 
to  a  written  instrument,  by  applying  it  to  its  proper  subject  mat- 
ter, by  proving  the  circumstances  under  which  it  was  made ; 
whenever,  without  the  aid  of  such  evidence,  the  application 
could  not  he  made  in  the  particular  case.    Ih. 

ASSETS.  A  bill  was  filed  claiming  a  specific  performance  of  an 
alleged  contract  to  convey  a  house  and  tot  in  Georgetown,  for 
the  benefit  of  the  wife  of  the  complainant,  the  complainant 
having  expended  a  large  sum  of  money  in  improving  the  prop- 
erty, in  the  expectation  that  it  would  be  conveyed  as  required 
by  the  bill.  The  court,  not  considering  that  sufficient  evidence 
of  an  agreement  to  convey  the  property  was  given,  ordered  that 
the  property  should  be  sold,  and  out  of  the  proceeds  that  the 
advances  made  by  the  complainant  should  he  repaid.  The 
property  sold  for  a  sum  far  less  than  the  amount  expended. 
Held,  that  the  balance  unpaid  afler  the  sale,  was  not  a  debt  due 
by  the  estate  of  the  father  of  the  wife,  and  could  not  be  claimed 
of  his  representatives,  the  estate  being  insolvent.  King  t. 
TkomptOH  end  another,  18  Peters,  128. 
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2.  {Money  paid  to  legal  reprettntatiBei.)  The  Joseph  Secunda 
was  condemned  for  a  violation  of  the  lawa  of  the  United  States, 
prohibiting  the  slave  trade  ;  and  by  a  decree,  the  district  court 
of  Iiouisiana  allowed  the  claim  of  the  collector,  the  surveyor, 
and  naval  officer,  who  had  prosecuted  for  the  forfeiture,  to  a 
portion  of  the  proceeds  of  the  sate  of  the  property  condemned. 
This  decree  was  afterwards  reversed,  and  the  whole  proceeds 
adjudged  to  the  United  States,  on  an  appeal  to  the  supreme 
court.  William  Emerson,  the  surveyor,  afterwards  died  ;  and 
in  1831,  congress  passed  an  act  for  the  relief  of  the  collector, 
the  heirs  of  William  Emerson,  and  the  heirs  of  the  naval 
officer ;  under  the  authority  of  which  the  sums  which  had  been 
adjudged  to  those  officers,  and  which  had  remained  in  the  dis- 
trict court  of  Louisiana,  were  by  an  order  of  the  court  paid  to 
them  according  to  the  prorisioos  of  the  law.  One  of  the  cred- 
itors of  William  Emerson  claimed  the  sum  so  paid  to  his  legal 
representatives,  as  assets  for  the  pajrmont  of  lus  debt  Held, 
that  the  payment  made  by  order  of  the  district  court,  to  the 
minor  children  of  William  Emerson,  as  his  legal  heirs,  was 
rightfully  made ;  and  that  ihe  same  cannot  be  considered  in 
tbeir  bands  as  assets  for  the  payment  of  the  debts  of  their 
father.    Emerton^a  heirs  v.  Hail,  13  Peters,  409. 

ASSUMPSIT.  (For  tiAaeeo  instead  of  money.)  Under  the  pro- 
visions of  diSerent  acta  of  assembly,  some  of  them  passed  more 

.  than  a  century  ago,  and  when  tobacco  passed  as  currently  as 
money,  assumpsit  will  lie  in  Maryland,  as  well  for  tobacco, 
(where  the  contract  is  for  payment  in  tobacco),  as  for  current 
money,  and  in  some  such  cases,  judgments  have  been  rendered 
for  tobacco.     Marshall  v.  MePherson,  S  G.  &  J.  333. 

2.  (i>MMr.)  A  widow  having  a  right  of  dower  in  the  lands  of 
her  deceased  husband,  may,  instead  of  suing  for,  or  receiving 
an  assignment  of  her  dower,  by  arrangement  with  the  heir  at 
law,  or  devisee,  suffer  him  to  rent  out  Ihe  lands,  with  the  under- 
standing, that  she,  in  lieu  of  her  dower,  is  to  receive  her  pro- 
portion, or  one  third  of  the  annual  rent.  In  which  case,  if  the 
beir  at  law,  or  devisee  rents  out  the  lands,  and  receives  the 
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ranU,  and  ke«p«  from  tha  widaw  ber  jiut  proportioD,  she  ibkj 
recover  in  aasumpsit  And  if  she  marry  again,  her  husband 
having  on  interest  in  the  land,  by  virtue  of  his  wife^s  right  of 
dower,  may  in  lieu  of  an  assignment  of  dower  make  a  like 
arrangement  and  recover  his  just  proportion  of  the  rents  received 
to  his  use,  in  the  life-time  of  bis  wife,  in  an  action  of  assumpsit, 
brought  either  before  or  after  her  death,    lb. 

BILLfi  OF  EXCHANGE.  (Dishonored.)  A  person  who  takes 
a  bill,  which  on  the  face  of  it  was  dishonored,  cannot  be  allowed 
to  claim  the  privileges  which  belong  to  a  bona  iide  holder  with- 
out notice.  If  he  chooses  to  receive  it  under  such  circum- 
stances, be  takes  with  it  all  the  infirmities  belonging  to  it ;  and 
is  in  no  better  condition  than  the  person  from  whom  he  received 
it.  There  can  be  no  distinctioa  in  principle,  between  a  bill 
transferred  after  it  is  dishonored  for  non-acceptance,  and  one 

■  transferred  after  it  has  been  dishonored  for  non-payment.  An- 
drewt  V.  Pond  and  anotkar,  13  Peters,  65. 

8.  (Relation  of  acceptor.)  The  acceptor  of  a  bill  of  eichange 
stands  in  the  same  relation  to  the  drawee,  as  the  maker  of  a 
note  does  to  the  payee ;  and  the  acceptor  is  the  principal  debtor 
in  the  case  of  a  bill,  precisely  like  the  maker  of  a  note.  The 
liability  of  the  acceptor  grows  out  of,  and  is  to  be  governed  by 
the  terms  of  his  acceptance ;  and  the  liability  of  the  maker  of 
a  note  grows  out  of,  and  is  to  be  governed  t^,  the  terms  of  bis 
note  ;  and  the  place  of  payment  can  be  of  no  more  importance 
in  the  one  case  than  in  the  other.  Wallace  r.  ATCtmae/,  13 
Peters,  136. 

S.  (Dedaralion.)  In  actions  oa  promissory  notes  against  the 
maker,  or  on  bills  of  exchange  where  the  suit  is  against  the 
maker,  in  the  one  case,  and  the  acceptor  in  the  other,  and  the 
note  or  bill  is  made  payable  at  a  specified  time  and  place  ;  it 
is  not  necessary  to  aver  in  the  declaration  or  prove  on  the  trial, 
that  a  demand  of  payment  was  made,  in  order  to  maintain  the 
action.  But  if  the  maker  or  acceptor  was  at  the  place,  at  the 
time  designated;  and  was  ready  and  oflered  to  pay  the  money  ; 
it  was  matter  of  defence  to  be  pleaded  and  proved  on  his  part. 
lb. 
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4.  (Foreign.)  The  ptaiatiflB  in  an  action  on  the  second  set  of  k 
foreign  bill  of  ezchaoge,  which  was  protested  for  non-accfipt- 
anca,  with  the  protesis  thereto  attached,  can  recover,  without 
producing  the  first  of  the  same  set,  oi  accounting  for  its  Don- 
produclion.     Dovnet  t.  Charcht  13  Peters,  305. 

BILL  OF  REVIEW.  {Fovnded  on  tome  error  apparent.)  A 
bill  of  review  must  be  founded  on  aome  error  apparent  upon  the 
bill,  answer,  and  other  pleadings,  and  decree  ;  and  a  party  is 
Dot  at  libeiy  to  go  into  the  evidence  at  large,  ia  order  to  estab- 
lish  on  objectioa  in  the  decree,  founded  on  the  supposed  mistake 
of  the  court,  in  ita  own  deductions  from  the  evidence.  Whiting 
and  another  v.  The  Bank  of  the  Uniled  Stalet,  13  Peters,  6. 

3.  (By  whom  a  reoerial  may  he  tlaimed.)  No  party  to  a  decree 
can,  by  the  general  principles  of  equity,  claim  a  reversal  of  a 
decree  upon  a  bill  of  review,  unless  he  has  been  aggrieved  by 
it ;  whatever  may  have  been  his  rights  to  ioaist  on  the  error  at 
the  original  hearing,  or  on  an  appe^.     lb. 

CABRIERS.  {Lifdtiiily  of  owner  of  stage  eoaeh.)  In  on  action 
agunst  the  owner  of  a  stage  coach  used  for  carrying  passen- 
gers, for  on  injury  suatained  by  one  of  the  passengers  by  the 
upsetting  of  the  coach,  tlie  owner  is  not  liable,  unless  tiie  injury 
of  which  the  plaintifl*  complains  was  occasioned  by  the  negli- 
gence or  want  of  proper  skill  or  care  in  the  driver  of  the  car- 
riage, in  which  he  and  his  wife  were  passengers  ;  and  the  facts 
that  the  carriage  was  upset,  and  the  plaintlB^s  wife  injured,  are 
prima  facte  evidence  that  there  was  careleBsaess,  or  negligence, 
or  want  of  skill  upon  the  part  of  the  driver ;  and  throws  upon 
the  defendant  the  burden  of  proving  that  the  accident  was  not 
occsMooed  by  the  driver's  fault.  Stokes  v.  Saltonslallt  13  Peters, 
181. 

3.  {Sane. — Evidenee.)  It  being  admitted  that  the  carriage  was 
upset  and  the  plaintiflpB  wife  injured,  it  is  incumbent  on  the  de- 
fendant to  prove  that  the  driver  was  a  person  of  competent 
skill,  of  good  habits,  and  in  every  respect  qualified,  and  auitably 
prepared  for  the  business  in  which  he  was  engaged  ;  and  that 
he  acted  on  this  occaaioa  with  reasonable  skill,  and  with  the 
TOL.  XXn. — MO.   XLUI.  11 
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utmost  prudence  and  caution  ;  and  if  the  disaster  in  question 
was  occasioned  by  the  least  negligeoce,  or  want  of  slcill,  or 
prudence  on  his  part ;  then  the  defendant  is  liable  in  the  action. 
lb. 

S.  (Same.)  If  there  was  no  want  of  proper  skill,  or  care,  or 
caution  on  the  part  of  the  driver  of  a  stage  coach,  and  the  stage 
waa  upset  by  the  act  of  the  plaintiff  or  his  wife,  in  reshly  and 
intproperty  springing  from  it,  then  the  defendant  ia  not  liable  to 
an  action :  but  if  the  want  of  proper  skill  or  core  of  the  driver 
placed  the  passengers  in  a  state  of  peril,  and  they  bad  at  that 
time  a  reasonable  ground  for  supposing  that  the  stage  would 
upset,  or  that  the  driver  was  incapaUe  of  managing  his  horses  ; 
the  plaintiff  is  entitled  to  recover  :  although  the  jury  may  be- 
lieve,  from  the  position  in  which  the  stage  was  placed  by  the 
negligence  of  the  driver,  the  attempt  of  the  plaintiff  or  his  wife 
to  escape  may  have  increased  the  peril,  or  even  caused  the 
stage  to  upset ;  and  although  they  may  also  find  tlial  the  plain- 
tiff and  his  wife  would  probably  have  sustained  little  or  no 
injury  if  they  had  remained  in  the  stage.    lb. 

4.  (Some.)  If  the  driver  was  a  person  of  competent  skill,  and  in 
every  respect  qualified  and  suitably  prepared  for  the  business 
in  which  he  was  engaged,  and  the  accident  was  occasioned  by 
no  fault  or  want  of  skill  or  care  on  his  part,  or  that  of  the  de- 
fendant or  bis  agents,  but  by  physical  disability  arising  from 
extreme  and  unusual  cold,  which  rendered  him  incapable  for 
the  time  la  do  his  duty  -,  then  the  owner  of  the  stage  is  not 
liable  in  an  action  for  damages,  for  an  injury  sustained  by  b 
person  who  was  a  passenger.    lb, 

CHANCERY.  (Fraud.)  If  A  sells,  or  conveys  his  lands  or 
slaves  to  B,  and  then  produces  to  another  his  previous  paper 
Ulle,  and  obtains  credit  on  the  goods  or  lands,  by  pledging  them 
for  money  loaned,  he  is  guilty  of  fraud  :  and  if  the  true  owner 
stands  by  and  does  not  make  his  title  known,  he  will  be  bound 
to  make  good  the  contract ;  on  the  principle  that  he  who  holds 
his  peace  when  be  ought  to  have  spoken,  shall  not  be  heard 
DOW  that  he  should  be  silent.     He  is  deemed,  in  equity,  a  pai^ 
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to  the  fraud.  The  Bank  of  th^  Vhited  State*  v.  Lee,  13 
Peters,  107. 

S.  (Judgment  creditor.)  It  is  a  well  settled  principle  in  equi^, 
that  a  judgment  creditor,  where  he  is  compelled  to  pay  off 
prior  encumbrances  on  land  to  obtain  the  benefit  or  his  judg- 
tnenl,  may,  by  assignment,  secure  to  himself  the  rights  of  tho 
encumbracoes ;  and  the  same  rule  applies,  where  a  junior 
mortgagee  is  obliged  to  satisfy  prior  mortgages.  He  stands  aa 
the  assignee  of  such  mortgages,  and  may  claim  all  the  benefits 
under  the  lien  that  could  have  been  claimed  by  the  assignor. 
But  the  effects  of  this  principle  may  be  controlled  t^  acts  <^ 
the  parties.  The  Bank  of  the  United  Slates  v.  Peter,  13 
Peters,  123. 

8.  (Legielature.)  Where  the  legislature  declares  certain  instru- 
ments illegal  and  void,  there  is  inherent  in  the  courts  of  equity 
a  jurisdiction  to  order  them  to  be  delivered  up,  and  thereby 
give  effect  to  the  policy  of  the  legislature.  Clarke  and  an- 
other V.  Smith,  13  Peters,  195. 

CHANCERY  PRACTICE.  (Decree  in  England  and  America.) 
In  England,  the  decree  always  recites  the  substance  of  the  bill 
and  answer,  and  the  pleadings,  and  also  the  facts  on  which  the 
court  founds  its  decree.  But  in  America,  the  decree  does  not, 
ordinarily,  recite  these  ;  and,  generally,  not  the  facts  on  which 
the  decree  is  founded.  But  with  us,  the  bill  and  answer,  and 
other  pleadings,  together  with  the  decree,  constitute  what  is 
properly  considered  as  the  record.  Whiiing  and  another  v. 
The  Bank  of  the  VnUed  StaUt,  13  Peters,  6. 

2.  (Foreclotwre  of  mortgage.)  A  decree  of  foreclosure  of  a 
mortgage,  and  of  a  sale,  are  to  be  considered  as  the  final  de- 
cree in  the  sense  of  a  court  of  equity ;  and  the  proceedings 
on  the  decree  are  a  mode  of  enforcing  the  rights  of  the  credi- 
tor, and  for  the  benefit  of  the  debtor.  The  original  decree  of 
foreclosure  is  final  on  the  merits  of  the  controversy.  If  a  sale 
is  made  after  such  a  decree,  the  defendant  not  having  appealed 
«s  be  had  a  right  to  do,  the  lights  of  the  purchaser  would  not 
1I» 
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be  overthnnm  or  invalidated  even  by  ft  revetMl  of  ibe  de- 

8.  AAer  a  decree  of  foreclosure  of  a  mortage  and  a  aato,  and 
tbe  death  of  the  defeadant  takes  place  aAerward,  it  is  not  ne> 
oestuy  to  revive  tbe  proceedingB  againat  the  heirs  of  the  de< 
ceaaed  party,  before  a  sale  of  the  property  can  be  made.    lb. 

4.  (£xcep<ionf  to  Kotier't  repmrt.)  Strictly,  in  chancery  prac- 
tice, though  it  is  difierent  in  aoroe  of  the  states  of  the  union, 
oo  exceptions  to  a  master's  report  can  be  made,  which  were 
not  taken  before  the  master,  the  object  being  to  save  time,  and 
to  give  him  an  opportunity  to  correct  bis  errors,  or  to  rectwsider 
his  i^iniona.  A  party  neglecting  to  bring  in  eiceptioos  before 
the  master,  cannot  afterwards  except  to  the  report ;  unless  the 
court,  on  motion,  see  reason  to  be  dissatisfiecl  with  the  report, 
and  refer  it  to  the  master  to  re-examine  it,  with  liberty  to  the 
party  to  take  objections  to  iL  Stvry  v,  jAvmgtton,  13  Peters, 
359. 

6.  Exceptions  to  the  report  of  the  master  must  state,  article  by 
article,  tbe  parts  of  the  report  which  are  Intended  to  be  excep- 
ted to.    R. 

6.  Exceptions  to  tbe  report  of  a  master,  in  chancery  proceedings, 
are  in  the  nature  of  a  special  demurrer,  and  the  party  objecting 
must  point  out  the  errors ;  otherwise,  the  parts  not  excepted  to 
will  be  taken  as  admitted.    lb. 

7.  (Partie*.')  The  general  rule  in  chancery  piooeedinga  is, 
that  all  persons  materially  interested  in  a  suit  ought  to  be  par- 
ties to  it  either  as  plaintifis  or  defendants,  that  a  complete 
decree  may  be  made  between  these  parties.  But  there  are 
exceptions  to  this  rule,  and  (me  of  them  is,  when  a  decree  in 
relation  to  the  subject  matter  in  litigation  can  be  made,  without 
a  person  having  that  interest  in  any  way  concluded  by  the  de- 
cree.   16. 

5.  When  a  oomplainant  omits  to  bring  before  the  court  persons 
who  are  necessary  parties,  but  tbe  objection  does  not  appear  on 
tbe  face  of  the  bill,  the  proper  mode  to  lake  advantage  of  it  is, 
by  plea  and  answer.    The  objection  of  misjoinder  of  com- 
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plainaaH,  ibouTd  b«  taken  either  by  dnnurer,  or  od  the  Ktuwer 
of  the  defendaots.  It  is  too  late  to  urge  a  formal  ohjecdoa  of 
the  kind,  for  the  first  time,  at  the  hearing.    R. 

CLERKS  OP  THE  CIRCUIT  AND  DISTRICT  COURTS  OF 
THE  UNITED  STATES.  (AppoitUmetU  t»f.)  The  law 
giTiDg  the  diitrict  courts  the  power  of  appointing  their  own 
dericB,  does  oot  preecribe  any  form  in  which  this  shall  be  done. 
The  power  vested  in  the  court  is  a  continuing  power  ;  and  the 
mere  appmntment  of  a  successor  would,  ptr  ae,  be  a  removal 
of  the  prior  incumbent ;  so  far  at  least  as  his  rights  were  cod- 
cemed.     Ex  parU  Duncan  N.  Hemum,  13  Peten,  230. 

9.  The  supreme  court  can  have  no  control  over  the  appointment 
or  removal  of  a  cleric  of  the  district  court ;  or  entertain  any 
inquiry  into  the  grounds  of  the  removal.  If  the  judge  is  ohaige- 
able  with  any  abuse  of  his  power,  the  supreme  court  is  not  the 
tribunal  to  which  he  is  answerable.     A. 

COLLECTOR  OF  THE  CUSTOMS.  (Wlttre party  in  fmOt.) 
Even  courts  of  equity  will  not  interfere  to  asdst  a  party  to 
obtain  redress  for  an  injniy  which  he  might,  by  ordinary  dili- 
gence,  have  avoided.  And,  a  fortiori,  a  court  of  law  ought  not, 
when  the  other  party  has  by  his  very  acts  and  omissions  lost  his 
own  proper  rights  and  advantages.  Bad  v.  Hoyt,  13  Peters, 
S63. 

3.  {Exem  of  Dxtia.)  A  collector  is  generally  liable  in  an  ec- 
tjoa  to  recover  back  an  excess  of  duties  paid  him  as  collector, 
when  the  duties  have  been  illegally  demanded,  and  a  protest  of 
the  illegality  has  been  made  at  the  time  of  payment,  or  notice 
given  that  the  party  means  to  contest  the  claim.  Nor  is  there 
any  doubt  that  a  like  action  generally  lies,  where  the  excess  of 
duties  has  been  paid  under  a  mbtake  of  fact,  and  notice  thereof 
has  been  given  to  the  collector  hefiire  he  has  paid  over  the 
money  to  the  goverameDt.    Ik, 

CONSTITUTIONAL  LAW.  {Bighf  of  eorjwalions.)  An 
action  was  instituted  in  the  circuit  court  of  the  United  States 
iot  the  district  of  Alabama,  by  the  Bank  of  Augusta,  Genrgta, 
against  the  defendaM,  a  citizen  of  Alabama,  en  bills  of  si< 
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cbange  drawn  at  Mobile,  Alabama,  on  New  York,  which  had 
been  prolested  for  DOD'payment,  and  returned  to  Mobile.  The 
bill  was  made  and  indorsed  for  the  purpose  of  being  discounted 
by  the  agent  of  the  bank,  who  had  funds  in  bis  hands  belong* 
ing  to  the  plaintiffs  for  the  purpose  of  purchasing  bills  of  ex- 
change,  which  funds  were  derived  from  bills  and  notes  discounted 
by  the  bank  in  Georgia.  The  bills  were  discounted  by  the 
agent  of  the  bank  in  Mobile,  for  the  benefit  of  the  bank,  with 
their  funds,  to  remit  the  said  funds  to  the  bank.  The  defendant 
defended  the  suit  on  the  facts  that  the  bank  of  Augusta  is  a 
corporation  incorporated  by  an  act  of  the  legislature  of  Geor- 
gia, and  have  )>ower  such  as  is  usually  craferred  on  banking 
institutions,  such  as  to  purchase  bills  of  exchai^,  &c.  The 
circuit  court  held  that  the  plaintifis  could  not  recover  on  the 
bills  of  eichange,  and  that  the  purchase  of  the  hills  by  the 
agent  of  the  plointiffi  was  prohibited  by  the  laws  of  Alabama, 
and  gave  judgment  for  the  defendant.  In  the  case  of  the 
United  States  Bank  of  Pennsylvania  n.  Primrose,  the  plaintiK, 
a  corporation  by  virtue  of  a  law  of  the  state  of  Pennsylvania, 
authorized  by  its  charter  to  sue  and  be  sued  in  the  name  of  the 
corporation,  and  to  deal  in  bills  of  exchange,  and  composed  of 
citizens  of  Pennsylvania,  and  of  the  slates  of  the  United  States, 
other  than  the  state  of  Alabama,  (the  agent  of  the  bank  resident 
in  Mobile,  and  in  possession  of  funds  belonging  to  the  bank, 
and  intrusted  with  them  for  the  sole  purpose  of  purchasing  bills 
of  exchange,)  purchased  a  bill  of  exchange,  and  paid  for  the 
same  in  notes  of  the  branch  of  the  Bank  of  Alabama,  at  Mo- 
bile. The  bill  was  prolested  for  non-payment,  and  a  suit  was 
instituted  in  the  circuit  court  against  the  payee,  the  indorser 
of  the  bill.  The  question  for  the  opinion  of  the  circuit  court 
was,  whether  the  purchase  of  the  bill  of  exchange  by  the  Uni- 
ted States  Bank  was  a  valid  contract,  under  the  laws  of  Alaba- 
ma. The  circuit  court  decided  that  the  contract  was  void, 
and  gave  judgment  for  the  defendant.  The  case  of  the  New 
Orleans  and  Carrolllon  Railroad  Company  v.  Joseph  B.  Earle, 
was  similar  to  that  of  the  Bank  of  Augusta  tr.  Joseph  B.  Earle. 
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The  supreme  court  ravened  the  judgment  of  the  circuit  court 
in  the  thrae  ceses ;  and  held  the  contracts  for  the  purchase  of 
the  bills  valid :  and  that  the  plaintifls  acquired  a  legal  title  to 
the  bills  bjr  the  purehase.  The  Batik  of  Augutta  v.  Earh,  13 
Peters,  519. 

2.  {ConlracU  of  corporalioiu.)  Whenever  a  cDrporaticw  maltes 
a  contract,  it  is  the  contract  of  the  legal  entity ;  of  the  artificial 
being  created  bjr  the  charter,  and  not  the  contract  of  the  indi- 
vidual members.  The  only  rights  it  can  claim  are  the  rights 
which  are  given  to  it  in  that  character,  and  not  the  rights  which 
belong  to  its  members  as  citizens  of  a  state.     Ih. 

S.  It  may  be  safely  assumed,  that  a  corporation  can  make  no 
contracts,  and  do  no  acts,  either  within  or  without  the  state 
which  creates  it,  except  such  as  aie  authorized  by  its  charter ; 
and  those  acts  must  also  be  done  by  such  officera  or  agents, 
and  in  such  manner  as  the  charter  authorizes.  And,  if  the 
law  creating  a  corporation  does  not,  by  the  true  construction  of 
the  words  used  in  the  charter,  give  it  the  right  to  exercise  its 
powers  beyond  the  limits  of  the  state,  all  contracts  made  by  it 
in  other  states  would  be  void.     lb. 

4.  {Rights  of  corporations  mder  tht  lam  and  constitution  of 
the  United  Slates.)  It  is  very  true  that  a  corporation  can  have 
no  legal  existence  out  of  the  boundaries  of  the  sovereignty  by 
which  it  is  created.  It  exists  only  in  contemplation  of  law, 
and  by  force  of  the  law  ;  and  where  that  law  ceases  to  operate, 
and  is  no  longer  obligatory,  the  corporation  can  have  no  exis- 
tence.  It  must  dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty.  But  although  it  must  live  and 
have  its  being  in  that  state  only,  yet  it  does  not  by  any  means 
follow  that  its  existence  there  will  not  be  recognised  in  other 
places ;  and  its  residence  in  one  state  creates  no  insuperable 
objection  to  ita  power  of  contracUng  in  another.  It  is  indeed  a 
mere  artificial  being,  invisible  and  intangible  ;  yet  it  is  a  per- 
son for  certain  purposes,  in  contemplation  of  law ;  and  has 
been  recc^lsed  as  such  by  the  decisions  of  the  supreme 
court.    It  is  Bufficiem  that  its  existence  as  an  artificial  penon, 
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in  the  state  of  ita  creation,  is  acknowledged  and  recognised  by 
the  law  of  the  nation  where  the  dealing  talies  place ;  and  that 
it  is  permitted  by  the  laws  of  that  place,  to  exercise  there  the 
powen  with  which  it  is  endowed.    lb. 

5.  Courts  of  justice  have  always  expounded  and  executed  con- 
tracts made  in  a  foreign  country  according  to  the  laws  of  the 
place  in  which  they  were  made ;  prorided  that  law  was  not 
repugnant  to  the  laws  or  policy  af  their  own  country.  The 
comi^  thus  extended  to  other  nations  is  no  impeachment  of 
sovereignty.  It  is  the  voluntary  act  of  the  nation  by  which  it 
is  offered ;  and  is  inadmissible  when  contrary  to  its  policy  or 
prejudicial  to  its  interests.  But  it  contributes  so  largely  to  pro- 
mote justice  between  individuals,  and  to  produce  a  friendly 
intercourse  between  the  sovereignties  to  which  they  belong; 
that  courts  of  justice  have  conlioually  acted  upon  it,  as  a  port 
of  the  voluntary  law  of  nations.    3. 

6.  The  court  can  perceive  no  sufficient  reason  for  excluding  ■ 
from  the  protection  of  the  law  the  contracts  of  foreign  corpo- 
rations;  when  they  ore  not  contrary  to  the  known  policy  of  the 
slate,  oi  injurious  to  its  interests.  It  is  nothing  more  than  the 
admission  of  the  existence  of  on  artificial  person  created  by 
the  law  of  another  state ;  and  clothed  with  the  power  of  making 
certain  contracts.  It  is  hut  the  usual  comity  of  rect^nising 
the  law  of  another  state.    Jb. 

7.  In  the  legislation  of  congress,  where  the  states  and  the  people 
of  the  several  states  are  all  represented,  we  shall  find  proof  of 
the  general  understanding  in  the  United  States  that  by  the  law 
of  comity  among  the  states,  the  corporations  chartered  by  one 
were  permitted  to  make  contracts  in  the  others.    lb. 

8.  It  is  well  settled,  that  by  the  law  of  comity  among  nations,  a 
corporation  created  by  one  sovereignty  is  permitted  to  make 
contracts  in  another,  and  to  sue  in  its  courts ;  and  that  the 
same  law  of  comity  prevails  among  the  several  sovereignties  of 
this  union.  The  public,  and  well-known,  and  long-continued 
usages  of  trade ;  the  general  acquiescence  of  the  states  ;  the 
particular  legislation  of  some  of  them,  as  well  as  the  legislation 
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of  congress ;  all  eoocur  in  proving  the  truth  of  this  proposi- 

COBPORATION.  (Dtparture  from  ckarter.)  Where  a  com- 
panjr  was  incorporated,  "  for  the  purpose  of  establishing  and 
conducting  a  line  or  lines  of  steamboats,  vessels,  and  stages,  or 
other  carriages,  between  P.  and  B.  for  the  conveyance  of  pas- 
aengers,  and  transponation  of  merchandise  and  other  articles," 
a  contract  by  such  company,  for  the  breaking  of  ice  and  tow- 

•  ing  vessels  through  the  track  thus  broken,  such  vessels  being 
bound  for  V.,  is  invalid,  and  cannot  be  enforced  against  tbem. 
Tkt  Pennsjfhmia,  ifc.  Ot.  v.  Dandridiget  S  G.  &  J.  248. 

9.  (EitoppeL)  The  circumstance  that  a  corporation  has  entered 
into  a  contract,  does  not  estop  it  from  denying  its  competency 
to  do  so  in  an  action  brought  against  it,  founded  upon  such  cod- 
IracL  If  such  was  the  case,  in  refereoce  to  the  corporation, 
the  estoppel  would  apply  equally  to  the  other  cmitracting  party, 
and  thus  in  effect,  limitations  upon  the  powers  of  corporations 
would  be  of  no  avail,    lb. 

3.  (,Raiifieatio»  by  principal  of  agattU  coKtract.)  The  county 
court  in  instructing  the  jury,  as  to  the  Acts  which  it  would  be 
necessary  to  find,  to  ahew  an  adt^tion  and  ratification  by  the 
defendants,  of  the  contract  alleged  to  have  been  made  by  their 
agent,  sud,  that  if  the  conaideralioD  for  such  contract  had  been 
received  by  the  agent,  and  paid  over  to  the  defendants,  who 
retained  the  same,  that  then  the  said  facts  are  in  law  an  adaption 
of  the  contract,  and  as  binding  on  them  as  if  a  previous  authority 
hod  been  given  the  agenL  This  instruction  was  held  to  be 
erroneous  ;  first,  because  the  jury  was  not  required  to  find,  that 
dte  defendants  hitie  on  what  account  the  money  was  paid  them,— 
and  second,  that  the  defendants  knew  the  terms  of  the  contract 
on  which  the  money  was  received.    lb. 

COURT  OF  CHANCERY.  {Parts  bomd  by  baufitial  ccniraet.) 
Where  a  party  reaps  profits  by  his  own  voluntary  act,  founded 
upon  contract  with  another,  he  is  not  as  against  the  creditora  of 
such  other  party  at  liberty  to  vacate  his  contract  to  their  preju- 
dice, and  claim  to  paiticipaie  in  equi^  and  conscienoe,  upon 
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the  iDBolvency  of  such  other  party,  equally  with  hia  creditors  in 
his  estate  and  in  opposition  to  the  terms  and  effect  of  the  orig- 
inal  agreement  Marylaitd  Saeings  Iiulilulimt  v.  Sehroedtr, 
8  G.  &  J.  93. 

3.  ("  Chod  iciU.")  A  court  of  equity  has  no  jurisdiction  over 
what  is  called  "  good  will,"  and  where  a  bill  was  filed  upon  a 
contract  alleged  to  be  of  that  description,  cluming  of  the  pur- 
chaser or  party  in  possession,  an  account  of  rents  and  profits, 
arising  from  certain  stalls  in  market  houses  in  the  city  of  Balti- 
more, the  bill  was  dismissed,  but  under  the  cireumetances  of 
the  case,  without  cost     ZetgUr  v.  Smixiur,  BG.icJ.  150. 

8.  (Same.)  For  the  violation  of  such  a  contract,  if  the  subject  be 
one  fit  for  a  contract,  the  remedy  is  at  law,  where  damages 
may  be  given  by  a  jury.     lb. 

4.  {Qnnplainant  in  Jaull.)  No  man  is  entitled  to  the  aid  of  a 
court  of  equity  when  that  aid  becomes  necessary  by  his  own 

'    fault     Ditty  v.  Heckrotte  and  Barnard.  8  G.  &  J.  170. 

5.  {BiU  of  discovery.)  If  facts  essential  to  the  case  of  eilbor 
party  rest  in  the  knowledge  of  the  opposite  party,  it  is  too  late 
after  a  trial  at  law,  for  the  losing  party  to  apply  to  a  court  of 
equity  for  relief  upon  that  ground.  He  should  have  filed  his 
IhII  for  a  discovery  before  the  trial.     lb. 

6.  {Siatutt.)  Where  a  statute  has  made  provision  for  ell  the  cir- 
cumstances of  e  particular  case,  no  relief  in  equity  can  be 
afforded,  although  the  provisions  of  the  statute  may  conflict 
with  the  notions  of  natural  equity  and  justice  entertaioed  by  a 
court  of  equity.  Glenn  and  Kennedy  v.  JFowkr  and  anotktr, 
8  G.  &  J.  340. 

.7.  {Or ant  of  fishery.)  The  grant  of  a  several  fishery,  in  a  public 
navigable  river,  cannot  be  presumed  from  the  mere  uninter* 
rupted  use  and  enjoyment  of  the  right  of  fishing  for  more  than 
twenty  years.  DeUaeare  and  Maryland  Rail-Road  Co.  v. 
fiitinnp,  8  G.&  J.  479. 
8.  {Samt.)  If  such  presumption  can  be  made  at  all,  from  the 
fact  of  such  use  and  enjoyment,  it  must  be  shown  to  have  been 
in  exclusion  of  the  right  of  others,  and  the  absence  of  an  avei^ 
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ment  to  that  effect,  in  a  bill  praying  for  an  injunction  to  protect 
such  right,  was  held  to  be  fatal  to  the  complainant's  case.    lb. 

9.  (Steamboals  and  wharves.)  Though  the  grant  of  a  right  U> 
erect  wharves,  and  employ  sleamboats,  if  destructive  of  the 
paramount  right  of  general  navigation  and  fishing,  may  be  void ; 
the  remedy  le  not  by  injunction,  which  is  only  applicable  to 
special  injuries  in  Violation  of  private  rights.  Public  grievances 
are  not  to  be  redressed  by  individuals  al  their  own  suit.     lb, 

DEVISE.  {How  coiutrved.)  The  testator  devised  to  his  wife 
one  third  of  his  personal  estate  for  ever,  for  her  own  proper  use 
and  benefit,  and  also  one  third  of  all  his  real  estate,  during  her 
lifetime,  and  in  the  event  of  her  death,  all  the  right  in  real 
property  bequeathed  to  her  should  be,  and  by  the  will  is  de- 
clared to  be  vested,  in  his  infant  son.  The  testator  then  pro- 
ceeded to  devise  sundry  lots  and  houses  to  his  mother,  hia 
MSters,  hia  brothers,  separately,  and  his  sou.  These  are  given 
to  their  respective  devisees  "  as  their  property  for  ever."  He 
then  devised  the  balance  of  his  real  estate  to  his  infant  son 
"  for  ever,"  believed  to  be  certain  lots  specified  in  the  will. 
Held,  that  the  wife  took  under  the  will,  one  third  of  all  the 
real  estate  of  the  testator,  during  her  life,  and  that  his  son  took 
a  fee  simple  in  one  third  of  the  property  given  to  the  brothers 
and  sistera  of  the  testator,  subject  to  the  devise  to  his  mother, 
and  a  fee  simple  in  all  the  real  estate,  speqiGcally  devised  to  him, 
subject  to  the  devise  of  one  third  to  his  mother  during  her  life. 
Wmer  V.  Parker  and  another,  13  Pelen,  166. 

3.  ("Estate" — meaning  of.)  The  word  "estate"  in  a  devise, 
will  be  deseriptiue  of  the  subject  of  property,  orof  thejuonfiimof 
interest,  according  to  the  context,  and  will  pass  a  fee,  when  the 
intention  of  the  testator  does  not  restrict  it  to  import  a  descrip- 
tion, rather  than  ao  interest.  Hammond  v.  Hammond,  6  G.  & 
J.  437. 

DOWER.  (Damages.)  A  widow  can  only,  in  equity,  recover 
damages  from  the  alienee  of  her  husband,  for  the  detention  of 
ber  dower.  A  court  of  law  cannot  award  them.  SeBmait  v. 
Boteen,  8  G.  &  J.  50. 
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DUTIES.  {Right  of  government  to.)  The  right  of  Iho  govem- 
meatto  the  duties  accrues,  in  the  fiscal  senaeof  the  term,  when 
the  goods  have  arrived  at  the  port  of  eatry.  The  debt  {at  the 
duties  ia  then  due,  although  it  may  be  payable  afterwards, 
according  to  the  regulationa  of  acts  of  congress.  Mareditk 
and  mother  v.  The  United  Stale*,  13  Peters,  4S6. 

9.  The  debt  due  to  the  United  States  for  duties  on  imported  mei^ 
chandise,  is  not  extinguished  by  the  giving  of  bonds,  with 
surety,  for  the  same.  The  revenue  collectioD  act  of  1799,  ch. 
128,  requires  that  the  collector  should  take  the  bonds  for  the 
duties  from  alt  the  persons  who  are  the  importers  ;  whether  they 
be  partners  or  part  owners.     lb. 

9.  The  goTemmenl  of  the  United  States  hare  a  right  to  retain 
money  in  their  hands  belonging  to  a  surety  in  a  hood  given 
for  duties  which  are  unpaid,  until  a  suit  shall  be  terminated 
for  the  recovery  of  the  amount  of  the  duties  cm  the  goods  due 
by  the  importers.  The  government  is  not  obliged  to  appropri- 
ate the  money  of  the  surety  to  the  satisAction  of  the  bond,  but 
may  hold  it  as  a  security  until  the  suit  is  detemuned.    A. 

EVIDENCE.  (To  erplmn  virillm  emttraa.)  The  plaintiff 
in  error  had  by  an  agreement  in  writing,  hired  a  steam- 
boat to  be  put  "on  the  route"  from  Washington,  in  the 
district  of  Columbia,  to  Potomac  creek,  until  another  steamboat, 
then  building,  should  be  prepared,  and  pot  "  on  the  route." 
The  plaintiff  in  error  was  the  contractor  for  carr3ring  the  mail 
of  the  United  Slates,  which  was  carried  in  a  steamboat  to 
Potomac  creek ;  except  in  winter,  when  the  navigation  of  the 
river  Potomac  was  interrupted  by  ice,  when  the  mail  was  car* 
ried  by  land.  The  steamboat  so  hired  was  employed  in  cany- 
ing  the  mail.  The  ice  prevented  the  use  of  the  steamboat; 
and  the  owners  claimed,  under  the  contract,  the  hire  of  the 
boat  during  tbe  time  her  employment  was  thus  interrupted. 
The  circuit  court  refused  to  aflow  parol  evidence  to  be  given 
to  show  the  purpose  for  which  the  steamboat  was  emplojred, 
and  to  explain  the  meaning  of  tbe  terms  used  in  the  contract, 
and  of  other  matters  conducing  to  show  the  meamng  of  the 
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contract.  The  court  held  that  the  evidence  was  admissible. 
BradUj  T.  The  Wathington,  Georgeloum,  and  Alexandria 
SUcm  Packtt  Coo^tany,  13  Peters,  69. 

3.  (Fedigrte.)  From  necenitj',  in  cases  of  pedigree,  heaisay 
evidence  is  admissible.  But  this  rule  Is  limited  to  the  members 
of  the  family,  who  may  be  supposed  (o  have  known  the  rela- 
tiODohip  which  existed  in  the  different  bmnches.  The  declara- 
tion of  these  individuals,  they  being  dead,  may  be  given  in 
evidence  to  prove  pedigree.  And  so  is  reputation  ;  which  ia 
Ibe  hefljsay  of  those  who  may  be  supposed  to  have  known  the 
&ct,  handed  down  from  one  to  another,  evidence.  As  evidence 
of  th  8  d  '  criptioa  mast  vary  with  the  ciroumstancea  of  each 
case,  it  is  difficult,  if  not  impracticable,  to  deduce  from  the  bsoks 
any  precise  and  definite  rule  on  the  subject  Stein  v.  Bototnan, 
13  Peters,  209. 

8.  {Diligence.)  To  sustain  a  claim  to  the  admission  of  the  depo- 
sition of  a  witness  in  evidence,  the  affidavit  of  a  person  who 
i^iresented  himself  to  be  the  agent  of  the  plaintiff,  stated  that 
&e  witness  had  left  Louisiana  before  the  commencement  of  the 
■uit,  and  ascended  the  Missinippi,  with  the  intention  of  going 
to  Ohio  ;  and  that  since  then,  the  person  who  made  the  affida- 
vit bad  not  heard  fr(»n  him,  although  he  had  made  inquiries. 
By  the  court :  This  does  not  amount  to  that  degree  of  dili- 
gence which  the  law  requires  to  introduce  secondary  evidenbe. 
R. 

^  {In  bar  of  ttahtle  of  HmUations.)  In  an  action  of  assumpnt 
on  an  open  account,  tlie  plaintiff  to  remove  the  bar  of  the  statute 
(tf  limitatioaa,  proved  that  within  three  years  of  the  commence- 
ment of  tbe  suit,  the  defendant  said  to  the  witness,  it  was  his 
impression  the  money  had  been  paid  by  his,  defendant's  father. 
That  if  his  father  had  paid  it,  be  could  find,  he  supposed,  the 
receipt  on  searobing  his  father's  papers ;  and  if  he  could  not  find 
tbe  receipt,  he  would  settle  it ;  and  promised  to  make  a  search 
and  inform  the  witness.  Held,  that  the  evidence  was  sufficient 
to  remove  the  bar.     SetAonm  v.  Hardy,  8  G.  &  J.  133. 

5.  {Slaot.)    PtooI  that  a  negro  woman  had  been  living  and  acting 
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as  a  free  peraoD  from  the  27th  of  July,  18S0,  to  the  11th  of 
October,  1836,  does  not  furnish  any  evidence  whatever  in  sup- 
port of  her  claim  to  freedom,  unless  it  can  he  shown,  that  the 
party  entitled  to  her  custody  and  service,  knew  of  her  place  of 
residence  during  the  period  of  her  so  living  and  acting.  WUum 
T,  Ntgro  An*  Barnet,  8  G.  &  J.  1S9. 

6.  { To  establish  parol  gift.)  Where  evidence  had  heet)  offered 
for  the  purpose  of  establishing  a  parol  gill  of  a  negro  slave  by 
a  deceased  testatrix  to  the  plaintiff;  and  the  defendant  had  read 
to  the  jury  a  letter  from  the  plaintiff  to  him,  written  subse- 
quently to  the  date  of  the  will  of  the  testatrix,  inconsistent  with 
the  idea  of  exclusive  property  in  the  plaintiff;  the  defendant 
was  permitted  to  read  the  will,  though  executed  after  the  alleged 
gifl,  for  the  purpose  of  explaining  the  plaintiff's  letter,  and 
showing  his  recognition  of  the  right  of  the  testatrix  to  bequeath 
the  property.     Divert  v.  FuUm,  8  G.  &  J.  302. 

7.  {Agtneif. — Interest.)  The  agent,  a  stockholder,  of  an  incor- 
porated company  (the  defendant  in  the  action),  who  made  the 
contract  with  the  plaintiff,  is  not  a  competent  witness  for  said 
company  in  regard  to  such  contract.  In  such  a  case,  the  wit- 
ness has  a  direct  interest  in  the  event  of  the  suit,  independently 
of  his  acts  as  agent.  The  Peimsyhattia,  ^c.  Or.  v.  Dandridge, 
8  G.  &  J.  348. 

EXECUTORS  AND  ADMINISTRATORS.  (Prtsumptim  of 
Mlaoeryfrom  color — Aoid  rebutted.)  The  presumption  of  slavery 
arising  from  color,  upon  an  application  for  administration  of  an 
estate,  is  sufficiently  rebutted  in  relation  to  the  grant  of  letters, 
by  the  fact,  that  the  deceased  engaged  in  a  voyage  to  foreign 
ports  aa  a  sailor,  that  his  wages  which  constituted  the  known 
part  of  his  estate  had  been  recovered  at  law  in  his  name,  and 
not  been  claimed  by  any  owner  aAer  the  lapse  of  many  years. 
HopMn  V.  Gold,  8  G.  &  J.  79. 

FRAUD.  {In  repruenlatioiw  of  vtdue  of  properly.)  The  party 
selling  property  must  be  presumed  to  know  whether  the  repre- 
sentation which  be  makes  of  it  is  true  or  false.  If  he  knows  it 
to  be  falsa,  that  is  fraud  of  the  most  positive  kind ;  but  if  he 
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does  not  know  it,  then  it  can  only  be  from  gran  negligence : 
and,  in  contemplation  of  a  court  of  equity,  represents tions 
founded  on  a  mistake  resulting  from  such  negligence  are  fraud. 
The  purcbaaer  confides  in  them  upon  the  anumption  that  the 
owner  knows  his  own  property,  and  truly  represents  it.  And  it 
is  immaierial  to  the  purchaser  whether  the  misrepresentation 
proceeded  from  mistake  or  fraud.  The  injury  to  him  is  the 
same,  whatever  may  have  been  the  motives  of  the  seller.  The 
misrepresentations  of  the  seller  of  property,  to  authorize  the 
rescinding  of  a  contract  of  sale  by  a  court  of  equity,  must  be 
of  something  material,  constituting  an  inducement  or  motive 
to  purchase ;  and  by  which  he  has  been  misled  to  his  injury. 
It  must  be  in  something  in  which  the  one  party  places  a  known 
trust  and  confidence  in  the  other.  Smith  v.  Richards,  13 
Peters,  36. 

2.  Whenever  a  sale  is  made  of  property  not  present,  but  at  a 
remote  distance,  which  the  seller  knows  the  purohaser  has  not 
seen,  but  which  he  buys  upon  the  representation  of  the  seller, 
lelying  on  its  truth  ;  then  the  representation  in  effect  amounts 
to  a  warranty;  at  least  the  seller  is  bound  to  make  good  the 
representation.     lb. 

FREIGHT.  {Gateral  aoerage.)  The  freight  of  a  vessel  totally 
lost  by  being  run  on  shore  for  her  preservation  and  that  of  the 
crew  and  cargo,  ought  to  be  allowed  to  the  owner  of  the  vessel, 
as  the  subject  of  general  average ;  the  catffi  of  the  vessel 
being  saved  by  the  stranding.  The  Cohi^ihian  Intvrance  Com- 
pony  of  AUxaitdria  v.  Aa^y,  SlribbHng  and  attolher,  13 
Peters,  331. 

GENERAL  AVERAGE.  The  brig  Hope,  with  a  cai^,  bound 
from  Alexandria,  in  the  district  of  Columbia,  for  Barbadoes, 
insured  in  Alexandria,  was  assailed,  while  standing  down  the 
Chesapeake  bay,  by  a  storm  which  soon  after  blew  to  almost  a 
hurricane.  The  vessel  was  steered  towards  a  point  in  the  shore 
for  safety,  and  was  anchored  in  three  fathoms  water  ;  the  sails 
fiirled,  and  all  efforts  were  mode,  by  uwng  the  cables  and  an- 
chors,  to  prevent  her  going  on  shore.    The  gale  increased,  the 
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brig  fltnick  adrifl,  and  dragged  three  miles  ;  the  wiadlan  wu 
ripped  up,  the  chain  cable  purted,  and  the  vefliel  coramenced 
drifting  again,  the  whtrie  eoope  of  both  cables  being  paid  out 
The  brig  then  brought  up  below  Craney  ialand,  in  two  and  a 
half  fathoms  water ;  where  she  thumped  or  struck  <sa  (he  shoals 
on  a  book,  and  her  head  swinging  round  brought  her  broad  side 
to  the  sea.  The  captain  finding  no  possible  means  of  saving 
the  vessel  sod  cargo,  and  preserving  the  lives  of  the  crew, 
slipped  ber  cables,  end  ran  her  on  shore  for  the  safety  of  the 
crew  and  preservation  of  the  vessel  and  cargo.  The  vessel  was 
lUD  far  up  CD  a  bank  ;  where  after  the  storro  she  was  left  high 
and  dry,  and  it  was  found  impossible  to  get  her  off.  The  lives 
of  all  the  persons  were  saved  ;  the  whole  catgo  of  tbe  value  of 
95SS6,  insured  for  $49S0,  was  taken  out  safely,  and  tbe  vessel, 
her  tackle,  &c.,  were  sold  for  4256.  Held,  that  the  ioeurers 
of  the  caigo  were  liable  for  a  general  average.  7^  CWmnfrioii 
/luiirtmce  Omipawy  of  AUxandria  v.  Atkbg  and  StribHng  and 
OMthtr,  IS  Peters,  331. 

GUARDIAN.  (Uability  of.)  Where  a  guardian  had  received 
a  sum  of  money  belonging  to  his  ward,  and  on  the  day  of  its 
receipt,  had  deposited  it  in  a  banking  institution  then  in  good 
credit,  but  which  subsequently  failed,  and  taken  a  certificate 
therefor  payable  to  himself,  or  order ;  it  was  htid,  that  tbe  loss 
leaulting  from  the  failure  of  the  bonk  should  fall  upon  bim, 
though  on  the  day  of  the  deposite,  by  indorsement  on  the  certi- 
ficate, he  declared  it  to  be  the  property  of  his  ward,  and  placed 
in  tbe  bank  for  his  benefit.     Jenkint  v.  Waita;  8  G.  &  J.  318. 

2.  {Same.)  If  in  such  a  case  the  party  making  the  deposite  had 
ftiled  before  the  bank,  the  money  deposited  would  have  enured 
to  the  benefit  of  his  creditor8,and  the  ward  must  have  sustained 
the  loss ;  and  although  the  exhibition  of  the  indorseroent  on  the 
certificate  might  have  defeated  the  claims  of  creditors,  the  bank 
itself  might  have  applied  the  fund  in  satisfaction  of  any  claim 
due  it  from  the  depositor.    Ih. 

INSURANCE.  {lOtgal  capture.)  When  a  vessel,  insured  oo  a 
•ealingvoyage,  was  ordered  by  the  government  of  Buenos  Ayies 
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not  to  catch  seal  <^lhe  Falkland  islandi ;  and  having  continued 
to  take  seal  there,  the  vessel  waa  seized  and  coodemnftd,  uodet 
ibe  authority  of  the  goveranwnt  of  Buenos  Ayres ;  the  goveni- 
Dienl  of  the  United  States  not  having  acknowledgsd,  bat  having 
denied  the  right  of  Buenos  Ayrea  to  the  Falkland  ialandi;  the 
iniurera  were  liable  to  pay  for  the  loss  of  the  vesael  and  cai^  : 
the  master  in  refusing  to  obey  the  orders  to  leave  the  island, 
having  acted  under  a  belief  that  he  was  bound  so  to  do  as  a 
matter  of  duty  to  the  owners,  and  all  interested  in  the  voyage, 
and  io  vindication  of  the  right  claimed  by  the  American  gov- 
ernment. The  master  was  not  bound  to  abandon  the  voyage 
under  a  thrsat  or  warning  of  such  illegal  capture.  WilHamt  v. 
The  Suffoik  Iitsurmce  Company,  13  Peters,  415. 

2.  {Meaning  ofwordt  "with  liberty")  In  an  action  of  covenant 
upon  a  policy  of  insurance,  in  which  the  words  "  with  liberty  " 
of  a  port  were  used,  it  was  held,  that  those  words,  confer  a 
power  subordinate  to  the  general  coune  of  the  voyage.  Alle' 
gre's  Adm'rs.  v.  Maryland  Ins,  Co.,  8  G.  &  J.  190. 

S.  {Same.)  They  do  not  necessarily  import  an  intention  In  trade 
at  the  port  mentioned  ;  itor  do  they  amount  to  an  assurance,  or 
intimaiion  to  the  underwriter,  that  Um  assured  looked  to  the 
pon  of  privilege,  under  any  circumstances  in  the  contemplation 
of  the  parties,  as  that,  at  which  the  voyage  was  designed  to 
terminate,    lb. 

4.  {Live  stock.)  When  insurance  is  demanded  on  live  stock,  it 
is  the  duty  of  the  assured  to  notify  the  assurers  of  the  nature  of 
the  cai^o,  and  his  failure  to  do  so  vitiates  the  policy,    lb, 

JUDGMENTS  IN  STATE  COURTS,  (fliw  regarded.)  Al- 
though a  judgment  in  the  coart  of  a  state  is  not  to  be  regarded 
in  the  courts  of  her  sister  states  as  a  foreign  judgment,  or  as 
merely  prima  facie  evidence  of  a  debt  to  sustain  an  action  of 
debt  upon  the  judgment;  it  is  to  be  considered  only  distinguish- 
able from  a  foreign  judgment  in  this,  that  by  the  first  section  o[ 
the  fourth  article  of  the  constitution,  and  by  the  act  of  May  26, 
1790,  sect.  1,  the  judgment  is  conclusive  on  the  merits,  to  which 
full  faith  and  credit  shall  be  given  when  autbeaticaled  as  the 
VOL.  ixn. — vo.  luu.  12 
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act  of  congress  has  prescribed.  StEltnoyU  v.  Cohen's  Admin' 
istrators,  13  Peteis,  313. 

LEX  LOCI.  (Ciwry.)  The  general  principle,  in  relation  to  con- 
tracts made  at  one  place  to  be  executed  at  another,  is  well  set- 
tled. They  are  to  be  governed  by  the  laws  of  the  place  of  per- 
formance ;  and  if  the  interest  allowed  by  the  laws  of  the  place 
of  performance  be  greater  than  that  permitted  at  the  place  of 
the  contract,  the  parties  may  stipulate  for  the  highest  interest, 
without  incurring  the  penalties  of  usury.  Andraei  v.  PoHd 
and  another,  13  Peters,  65. 

3.  (Same.)  When  a  contract  has  been  made  without  reference  lo 
the  laws  of  the  stale  where  it  was  made,  or  to  the  laws  of  the 
place  of  performance,  and  a  rate  of  interest  was  reserved  for- 

'  bidden  by  the  laws  of  the  place  where  the  contract  was  made, 
which  was  concealed  under  the  name  of  exchange,  in  order  to 
evade  the  law  against  usury,  the  question  is  not  which  law  is  to 
govern  in  executiog  the  contract;  unquestionably  it  must  be  the 
law  of  the  state  where  the  agreement  was  entered  into,  and  the 
instrument  taken  to  secure  its  performance.  A  contract  of  this 
kind  cannot  stand  on  the  same  principles  with  a  bona  Jide  agree- 
ment made  in  one  place  to  be  executed  in  another.  In  the  last 
mentioned  cases  the  agreements  were  permitted  by  the  Jex  loci 
contractus,  and  will  even  be  enforced  there,  if  the  party  is  found 
within  its  jurisdiction.  But  the  same  rule  cannot  be  applied  to 
contracts  forbidden  by  hs  laws,  and  designed  to  evade  them. 
In  such  cases  the  legal  consequences  of  such  an  agreement 
must  be  decided  by  the  law  of  the  place  where  the  contract 
was  made.     If  void  there,  it  is  void  every  where.     lb. 

IJEN.  (Reversion.)  There  is  a  current  of  authorities  going  to 
prove  that  a  reversion  after  an  estate  for  life  is  bound  by  a  judg- 
ment obtained  against  the  ancestor,  from  whom  it  immediately 
descended.     Burton  v.  Smith,  13  Peters,  464. 

LIMITATION  OF  ACTIONS.  {Conjlictoflato.)  The  plea  of 
the  statute  of  limitations,  in  an  action  instituted  in  one  state  on 
a  judgment  obtained  in  another  state,  is  a  plea  to  the  remedy  ; 
and  consequently,  the  lex  fori  must  prevail  in  such  a  suit 
JO^Elmoyle  v.  Cohen's  Adminr's,  13  Peters,  313, 
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3.  (Sanu.)  A  suit  in  a  state  of  the  United  Stales,  on  a  judgment 
obtained  in  the  courts  of  another  slate,  must  be  brought  within 
the  period  preBcribed  by  the  local  taw,  the  In  fori,  or  the  suh 
will  be  barred.  The  statute  of  limitations  of  Georgia  can  bo 
pleaded  to  an  action  in  that  state,  founded  upon  a  judgment 
rendered  in  the  atate  court  of  the  state  of  South  Carolina.     lb. 

MANDAMUS.  (Decrees  of  inferior  courts-)  A  writ  of  manda- 
mus ia  not  a  proper  process  to  correct  an  erroneous  judgment 
or  decree  rendered  in  an  inferior  court.  That  is  a  matter  which 
is  properly  examinable  on  a  writ  of  error,  or  an  an  appeal  to 
the  proper  appellate  tribunal.  Nor  can  the  supreme  court  iaeue 
a  mandamus  to  the  district  court,  on  the  ground  that  it  is  neces- 
sary for  the  eiercise  of  its  appellate  jurisdiction  ;  for  if  there  is 
any  appellate  jurisdiction  In  this  case,  it  is  direct  and  immediate 
to  the  circuit  court  of  the  southern  district  of  New  York.  It 
has  been  repeatedly  declared  by  the  supreme  court,  that  it  will 
not,  by  mandamus,  direct  a  judge  to  make  a  particular  judgment 
in  a  suit,  but  will  only  require  him  to  proceed  to  render  judg- 
ment. Ex  parte  Jesse  Hoyt,  calkctor  of  the  port  of  New  York, 
18  Peteis,  279. 

MORTGAGE.  (Issue  of  slaoe  mortgaged.)  The  issue  of  a  mort- 
gaged slave,  bom  aAer  the  title  of  the  mortgagee  has  become 
absolute  at  law,  and  during  the  possession  of  the  mortgagor,  is 
liable  for  the  payment  of  the  mortgage  debt ;  and  such  issue 
may  be  sold  upon  a  bill  filed  to  enforce  payment,  although  no 
^Mcific  notice  of  the  issue  is  taken  in  the  bill.  IgUkart  v. 
Merriken,  8  G.  dz  J.  39. 

PLEAS  AND  PLEADINGS.  (Declaration.)  Where  the  dec- 
laration charges,  that  the  injury  sustained  by  the  plaintiff  is  the 
result  of  the  total  neglect  and  refusal  of  the  defendant  to  per- 
form his  engagement;  evidence  of  a  negligent  and  imperfect 
performance  is  inadmissible,  cmd  by  implication  contradictory 
of  the  charge.  Under  such  a  declaration,  the  right  of  the  plain- 
tifi*  to  damages  Is  limited  to  such  as  naturally  result  from  de- 
fendants' total  neglect  and  refusal  to  perform  their  contract, 
and  they  cannot  be  enlarged  1^  evidence  of  a  negligent  per- 
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formance.  ITie  Pamsf/hama,  ^-c.  Co.  t.  Zfimdridgtt  8  0.  b 
J.  248. 

9.  {Same.)  A  declaration  which  allegcB  a  contract  to  tow  a  Te»- 
sel  and  cargo  out,  safely  and  Becurely,  is  not  supported  by  proof 
of  a  contract  to  tow  out  free  from  a  particular  descripticMi  of 
danger.    lb. 

PUBLIC  LANDS.  (Pmoer  of  congress.)  Congress  have  the 
sole  power  to  declare  the  dignity  and  effect  of  titles  emanating 
fVom  the  Uaited  States ;  and  the  whole  legislation  of  the  govern- 
ment in  reference  U  the  public  lands  declares  the  patent  to  be 
the  superior  and  conclunve  evidence  of  legal  title.  Until  it  issues 
the  fee  is  in  the  government;  which  by  the  patent  passes  to  the 
grantee,  and  be  is  entitled  to  recover  the  possession  in  ejectment. 
BagntU  and  anotker  r.  Broderiek,  13  Peters,  439. 

3.  (iSosH.)  No  doubt  is  entertained  of  the  power  of  the  states  to 
pass  laws  authorizing  purchasers  of  lands  from  the  United 
States  to  prosecute  actions  of  ejectment  \ipoB  certificates  of  pur- 
chase, against  trespassers  on  the  lands  purchased ;  but  it  is 
denied  that  the  slates  have  any  power  to  declare  cerUficates  of 
purchase  of  equal  dignity  with  a  patent.  Congress  alone  can 
give  them  such  effect.    i6. 

8.  (Power  of  ttatet.)  A  state  baa  a  perfect  right  to  legislate  as 
abe  may  please  in  regard  to  the  remedies  to  be  prosecuted  in 
her  courts ;  and  to  regulate  the  disposition  of  the  property  of 
her  citizens,  by  descent,  devise,  or  alienation.  But  congress 
is  invested,  by  the  constitution,  with  the  power  of  di^rasing  of 
the  public  land,  and  making  needful  rules  aod  regulations  re- 
■pecting  it.  WikoK  r.  Jackson,  Lessta  of  HtCanMeU,  13  Pe- 
ters, 490. 

4.  (8amt.)  '  Where  a  patent  has  not  been  issued  for  a  pert  of  the 
puUio  lands,  a  state  has  no  power  to  declare  any  title,  len  than 
a  patent,  valid  against  a  claim  of  the  United  States  to  the  land ; 
or  against  a  title  held  under  a  patent  granted  by  the  United 
States,    lb. 

5.  {Same.)  Whenever  the  question  in  any  court,  state  or  federal, 
is,  whether  the  title  to  property  whieh  had  belonged  to  the 
United  States  has  passed,  that  question  must  be  resolved  by  the 
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lawa  of  the  United  Stales.  But  whenever  the  property  has 
pawed,  according  to  those  laws,  then  the  properly,  like  all  other 
in  the  state  is  subject  to  state  legislation ;  bo  far  as  that  legtsla- 
ttoD  IB  constatent  with  the  Bdmission  that  the  title  passed  and 
Tested  according  to  the  laws  of  the  United  Slates.    lb. 

BECORDING  OF  DEEDS  AND  MORTGAGES.  {Mortgage.) 
A  mortgage  was  recorded  by  the  town  clerk  of  the  place,  where 
the  property  wae,  be  being  the  proper  officer  lo  record  such  in- 
atnimenls,  under  the  statute  of  Rhode  Island.  He  kept  two 
books,  in  one  of  which  be  recorded  mortgages,  which  included 
real  estate ;  and  in  the  other,  mortgages  upon  personal  property 
only.  The  mortgage  in  this  case  was  first  recorded  in  the  book 
kept  for  recording  mortgages  on  real  estate.  And  he  gave  a 
certificate,  "  lodged  in  the  town  clerk's  office  to  record,  Novem- 
ber 20th,  1837,  at  5  P.  M.,Biid  recorded  same  day,  in  the  record 
of  mortgages  in  East  Greenwich,  book  No.  4,"  &c.  The  court 
-held  that  this  certificate  was  properly  received  in  evidence,  in 
tbe  circuit  court.    Antimy  v.  ButUr,  IS  Peters,  ^3. 

SALE  OF  A  STRANDED  VESSEL  BY  THE  MASTER. 
(Rnlts  mputing.)  The  light  of  Um  master  to  sell  a  vessel 
stranded,  depends  on  the  circumstances  under  which  it  is  d<Hie 
to  justiJy  it  Tbe  master  must  act  in  good  faith,  and  exercia* 
his  beat  discretion  for  the  benefit  of  all  concerned  :  and  a  sale 
can  only  be  made  on  the  compulsion  of  a  necesnty,  to  be  deter- 
mined in  each  case,  by  tbe  actual  peril  to  which  tbe  vessel  is 
«ipooed,  and  from  which  it  is  probable,  in  the  opinion  of  persons 
competent  to  judge,  the  vessel  cannot  be  saved.  T^na  is  an 
extreme  necessity.  The  Nrm  England  Insvraiue  Company  v. 
Tht  Brig  Sarak  Am,  13  Peters,  387. 

2.  (^Sme.)  The  true  criterion  for  determining  the  authority  <^ 
tbe  master  to  sell  a  vessel  stmnded  nesr  a  foreign  port,  or  in  a 
port  of  the  United  States,  or  of  a  diflerent  state  than  that  to 
which  tbe  vessel  belongs,  or  in  which  the  owners  may  be  or 
reside,  when  the  necessity  occurs,  is  the  distance  of  tbe  owners 
or  iDBurers  from  the  scene  of  etranding.  If  by  the  ordinary 
■eans  to  oonvey  ioteUigenee  of  &e  situatien  of  Uie  veesel,  the 
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master  can  obtain  directions  as  to  what  ha  should  do,  he  should 
resort  to  those  means.  But  if  the  peri)  is  such,  that  there  is  a 
probability  of  loss,  and  it  is  made  more  hazardous  by  even^ 
day's  delay,  the  master  may  act  promptly  to  save  somethicg  for 
the  benefit  of  all  concerned,  though  but  little  can  be  saved. 
There  is  no  way  of  doing  so  more  efiectual,  than  by  exposing 
the  vessel  to  sale ;  by  which  the  enterpnze  of  such  men  it 
brought  into  competition  as  aro  accustomed  to  encounter  such 
risks,  and  who  know  from  experience  how  to  estimate  the  pro- 
bable profits  of  such  adventures,  lb. 
8.  (Same.)  The  power  of  the  master  to  sell  the  hull  of  the 
stranded  vessel  exists  also  as  to  her  rigging  and  sails  ;  which 
he  may  have  stripped  from  her,  afler  unsuccessful  efforts  to  get 
her  afloat ;  or  when  his  vessel  in  his  own  judgment  and  that  of 
those  competent  to  form  an  opinion  and  to  advise  cannot  he 
delivered  from  her  peril.    lb. 

4.  (Same.)  If  the  master  sells  without  good  faith,  or  without  a 
sound  discretion,  the  owner  may  against  the  purchaser  assert 
his  nghl  of  property  in  the  sails  and  rigging ;  as  he  may  in  any 
case  of  a  stranded  vessel,  which  has  been  sold  without  good 
faith  in  the  master.    lb. 

5.  (Same.)  The  court  do  not  think  the  case  of  Smith  v.  Briddle, 
2  Washington  C.  C.  B.  160,  sound  law.  It  is  expressed  in 
terms  too  broad.     lb. 

SALES  OF  PERSONAL  PROPERTY.  (Without  deUvery.)  A 
bill  of  sale  of  personal  property,  duly  executed,  acknowledged 
and  recorded,  is  as  valid  and  effectual  to  pass  the  legal  title  to 
the  vendee,  as  if  there  was  an  actual  delivery  of  the  property 
transferred.     Clary  and  Clary  v.  Prayer,  6  G.  &  J.  398. 

USURY.  (Exchange.)  There  is  no  rule  of  law  fixing  the  rate 
which  may  be  charged  for  exchange.  It  does  not  depend  on 
the  cost  of  transporting  specie  from  one  place  to  another ; 
although  the  price  of  exchange  is  no  doubt  influenced  by  it. 
Andrews  v.  Pond  and  another,  13  Peters,  65. 

3.  (iVeur  security.)  If,  in  consideration  of  further  forbearance,  a 
creditor  receives  a  new  security  from  his'debtor  for  aa  "nifting 
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debt,  he  cannot  enlarge  the  amount  due  by  exacting  any  thing, 
either  by  way  of  interest  or  exchange,  for  the  additional  risk, 
which  he  may  suppose  he  runs  by  this  extension  of  credit ;  nor 
on  the  opinion  he  may  eatertaio  as  to  the  punctuality  of  pay- 
ment, or  the  ultimate  safety  of  his  debt.    lb. 


III.— MISCELLANEOUS  CASES. 
In  the  Supreme  Court  of  Pennsylvania  : — Middle  District. 

COKHon WEALTH,  ON  THE  RBLATION  OF  OVID  F.  J0H»S0K,  ATTOHNET 
GEHBEAL,  AGAINST   OBISTU5  COLLINS. 

Qbb  WarTttiUo! — tenure  of  judiciil  office  in  Pennijlranis; — (^ration  of  tba 
proriiioiw  of  lb«  amended  cooMitntion  on  the  commiuions  of  judicial  officers. 

The  amended  constitution  of  Pennsylvania  was  agreed  to  in 
convention,  February  22,  1B38,  and  ratified  by  the  people  on  the 
ninth  of  October  following,  to  take  effect  from  the  first  of  Jan- 
uary, 1839. 

By  the  lif\h  article  of  the  second  section,  the  tenure  of  judicial 
ofHce,  which,  by  the  old  constitution,  was  that  of  good  behavior 
merely,  was  limited  to  the  several  periods  of  fifteen,  ten,  and 
five  years,  in  relation  to  certain  corresponding  classes  of  officers, 
who  were,  however,  subject  as  before  to  the  condition  of  good 
behavior.  By  the  same  article,  the  power  of  appointment,  which 
was  originally  vested  in  the  governor  alone,  was  placed  in  the 
hands  of  the  governor,  "  by  and  with  the  consent  of  the  senate." 
The  seventh  section  provided  for  the  going  out  of  office,  at  cer- 
tain specified  times,  of  the  several  judicial  officers  then  in  com- 
mission, in  pursuance  of  the  limited  tenure  established  by  the  new 
constitution.  The  new  constitution  also  provided  that  the  altera- 
tions and  amendments  therein  should  take  affect  from  the  first  of 
January,  1839. 

At  the  lime  of  the  adoption  of  the  amended  constitution.  Oris- 
tus  Collins,  the  respondent,  held  and  exercised  the  office  of  pres- 
ident judge  of  the    second  judicial  district  of  Pennsylvania,  in 
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virtue  of  &  commbaion  bearing  dale  August  6,  1836.  Oo  the 
twenty-aixth  day  of  December,  1838,  afler  tbe  adoplioa  of  the 
new  constitution,  the  respondent  resigned  his  commisska,  as 
president  judge,  and,  on  the  next  day,  was  again  commissioned 
to  the  same  office)  agreeably  to  the  provisions  of  tbe  fifUi  section 
of  the  schedule  of  tbe  amended  constitution,  and,  under  this  new 
commission,  entered  upon  the  duties  of  his  office. 

On  the  twenty>third  day  of  May,  1839,  the  attorney  general 
of  Pennsylvania  suggested  the  above  facts  to  the  supreme  court, 
who  thereupon  awarded  a  writ  of  quo  warranto  against  judge 
Collins,  returnable  the  tenth  of  June  following.  On  the  return 
of  this  writ,  the  respondent  appeared,  and  pleaded  that  he  held 
and  exercised  the  office  in  question  under  the  commission  above- 
mentioned  of  December  27,  1838.  To  thia  plea,  there  was  a 
demurrer  and  joinder. 

The  case  was  argued  by  the  Attorney  Central,  and  James 
Madison  Porter,  for  the  commonwealth,  and  by  iSitinti«{  Parke, 
and  Thaddeta  Stevena,  for  tbe  respondent ;  and  the  opinion  of  the 
court  was  delivered  as  follows,  by 

Kenmbdv,  J. — "  Under  tbe  constitution  of  1798  tbe  tenure  of 
the  judges  of  the  courts  therein  specially  mentioned  was  during 
good  behavior.  By  the  amendments,  however,  as  they  are  called, 
which  were  agreed  on  and  proposed  by  the  convention  of  1838, 
and  approved  by  a  majority  of  the  electors,  who  voted  on  the 
question  whether  they  should  become  part  of  the  constitution  or 
not,  at  the  general  election  in  that  year,  the  tenure  of  the  judges 
of  the  supreme  court  was  changed  to  a  term  of  fifteen  years ; 
the  president  judges  of  the  several  courts  of  common  pleaa,  and 
such  other  courts  of  record  as  were  or  should  be  established  by 
law,  end  all  other  judges  required  to  be  learned  in  the  law  to  a 
term  of  ten  years;  subject  still,  however,  to  the  condition  of  each 
behaving  himself  well.  And  further,  instead  of  being  appointed 
by  the  governor,  as  under  the  constitution  of  1790,  they  are 
under  the  amendments  to  be  nominated  by  the  governor,  and  by 
and  with  tbe  consent  of  the  senate  appointed  and  commissioned 
by  him.    By  tbe  second  section  in  the  schedule,  which  form 
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port  of  the  KmeiidnieDts,  it  is  declared,  that  the  alteratioDS  and 
ameDdments  shall  lake  effect  from  the  first  day  of  January  eigh* 
teea  huadred  and  thirty-nine,  and  though  it  is  declared  by  the 
third  section  of  the  schedule,  that  the  clauses,  sections  and  arti- 
cles of  the  constitution  of  1790,  which  still  remain  unaltered,  shall 
continue  to  be  construed,  and  have  efiect  as  if  the  said  conalilu- 
tion  had  not  been  amended,  yet  the  judicial  tenure  being  expressly 
altered  by  the  amendments,  the  cMistitution  of  1790  therefore 
became  null  and  void  as  to  this  particular;  and  all  the  judges 
within  the  slate  on  the  first  day  of  January  eighteen  hundred  and 
thirty-nine,  who  then  held  their  offices  and  commissions  under  it 
during  good  behavior,  ceased  to  be  judgea,  by  reason  of  the  ten- 
ure whereby  they  held  their  offices  having  become  terminated, 
imleas  some  provision  can  be  found  to  have  been  made  in  the 
amendments  to  counteract  and  prevent  this  effect.  The  aeventfa 
notion  of  the  schedule  is  the  only  pert  of  the  amendments,  then, 
which  contains  any  provision  whatever  in  relation  to  this  point, 
that  can  by  any  possible  construction  he  made  to  apply  to  tba 
defendant's  case.  It  is  in  the  following  words  :  "  The  commis* 
sions  of  the  president  judgea  of  the  aeveral  judicial  diatricta,  and 
the  aaeooiale  hiw  judges  of  the  first  judicial  district,  shall  eipira 
aa  follows :  The  commissions  of  one  half  of  those  who  shall 
have  held  their  offices  ten  years  or  more,  at  the  adaption  of  the 
amendments  to  the  constitution,  sball  expire  on  the  twenty -aevenlh 
day  of  February,  one  thousand  eight  hundred  and  thirty-nine  :  the 
commisaiooa  of  the  other  half  of  thoee  who  sball  have  held  their 
offices  ten  years  or  more,  oJ  tke  cdoption  of  the  amendments  to 
the  constitution,  shall  expire  on  the  twenty-seventh  day  of  Feb- 
ruary cue  thousand  eight  hundred  and  forty-two,  the  first  half  to 
embrace  those  whose  commissiona  shall  bear  the  oldest  date. 
The  commiasione  of  all  the  remaining  judgea,  who  shall  not  have 
held  their  <^ce8  for  ten  yeors  at  Ihe  adoption  of  the  amendments 
to  the  constitution,  shall  expire  on  the  twenty-seventh  day  of 
February  next  after  the  etKl  of  ten  years  from  the  date  of  theii 
commissions."  Ail  the  judges  mentioned  in  this  section  have 
their  conMnisaioDB,  which  wera  granted  onder  tba  authori^  of 
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the  coDBtilutioD  of  1790,  extended  by  necessary  implication  be- 
yond the  first  day  of  January  one  thousand  eight  hundred  and 
thirty-nine,  when  otherwise  they  would  have  been  detemiined ; 
Bome  to  the  twenty  •seventh  day  of  February  one  thousand  eight 
hundred  and  thirty-nine,  some  to  the  twenty -seventh  day  of  Feb- 
TiiBiy  one  thousand  eight  hundred  and  forty-two ;  and  the  rest  to 
the  tweoty-seTenth  day  of  February  next  after  the  end  of  lea 
years  from  the  date  of  their  commissions.  Now,  according  to 
the  plain  reading  of  this  section,  it  would  seem  as  if  no  commis- 
sions were  provided  for  or  continued  in  force  by  it,  excepting 
such  as  were  in  being  at  the  adoption  of  the  amendments  to  the 
constitution.  Hence  it  becomes  necessary  to  examine  and  ascer- 
tain, in  the  first  place,  at  what  time  the  amendments  must  be 
considered  as  having  been  adopted  agreeably  to  the  meaning  of 
the  phrase,  "  at  the  adoption  of  the  amendments  <^  tiie  constitu- 
tion ;"  or  at  least  to  see  whether  the  commissimi  of  the  defendant 
was  io  being,  at  or  before  the  latest  point  of  time,  at  which  the 
adoption  of  the  amendments  to  the  constitution  must  be  consid- 
ered aa  having  taken  place.  The  counsel  for  the  defendant, 
aware  of  the  important  bearing  which  the  answer  to  this  question 
would  have  upon  their  client's  case,  endeavored  to  show  that  it 
must  be  taken  to  mean  the  first  day  of  January  one  thousand 
eight  hundred  and  thirty-nine,  otherwise  the  amendments  would 
have  a  most  unreasonable,  unjust  and  oppressive  operation.  It 
was  alleged  that  it  was  reasonable,  if  not  necessary,  to  suppose 
that  the  convention,  aa  often  as  tbey  have,  in  the  amendments, 
referred  to  the  time,  when  they  should  be  adopted,  by  mention- 
ing it  in  the  same  manner  already  stated,  that  they  meant  to 
designate  the  same  point  of  time  throughout.  And  if  so,  that  it 
is  clear  from  the  ninth  section  of  the  first  article,  that  the  time  of 
the  amendments  being  agreed  to  finally  by  the  convention,  aa 
was  first  suggested  by  the  counsel  for  the  commonwealth,  cannot 
be  the  time  that  was  intended  ;  because  in  speaking  there  of  the 
senators  who  shall  "  be  elected  at  the  first  general  election  after 
the  adoption  of  the  amendments  to  the  constitution,*'  it  would 
seem,  by  taking  the  whole  of  the  section  into  view,  that  the  gen- 
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eral  election  of  eighteeo  hundred  and  (hirty-nine  was  intended  to 
be  deaignated,  and  not  the  general  election  of  eighteen  hundred 
and  thirty-eight,  which  was  the  first  election,  that  was  to  be  held 
aAer  the  atnendmentB  were  agreed  lo  by  the  convention.  So 
again  by  the  tenth  section  of  the  sixth  article,  it  is  declared,  that 
"  any  person  who  shall  after  the  adoption  of  the  amendments  pro- 
posed by  this  convention  to  the  constitution,  fight  a  duel  or  send 
a  challenge  for  that  purpose,  or  be  aider  or  abettor  in  fighting  a 
duel,  shall  be  deprived  of  the  right  of  holding  any  office  of  honor 
or  profit  in  this  state,  and  shall  be  punished  otherwise  in  such 
manner  as  is  or  may  be  prescribed  by  law."  Here  it  is  firat  said 
that  the  convention  have,  in  terms,  the  meaning  of  which  cannot 
be  mistaken,  shown  most  clearly  that  they  did  not  consider  their 
agreeing  on  the  amendments  as  the  adoption  of  thorn,  but  merely 
a  proposing  of  them  to  the  people,  for  them  to  decide  whether 
Ihey  should  be  adopted  or  not.  And  further,  from  the  terms  of 
this  section,  it  is  argued,  that  the  convention  could  not  have  in- 
tended, that  a  citizen  should  be  disfranchised  for  fighting  a  duel 
or  sending  a  challenge  for  that  purpose  or  for  aiding  or  abetting 
therein,  before  it  was  possible  for  him  to  know  that  there  was 
any  law  or  rule  of  civil  conduct  in  force  imposing  such  a  penalty  ; 
that  such  a  principle  would  savor  of  the  highest  degree  of  op- 
pression and  injustice.  Then,  in  order  to  avoid  such  injustice,  the 
amendments  cannot  be  considered  as  having  been  adopted,  until 
afler  the  result  of  the  vote  given  in  regard  to  them  by  the  eleo-  ■ 
tors  at  the  general  election,  in  October,  1638,  became  publicly 
known.  But  this  result  was  and  could  not  be  accurately  ascer- 
tained and  known  before  the  eleventh  day  c^  December  next 
tberealler,  when  the  speaker  of  the  senate,  in  conformity  to  the 
act  of  assembly  passed  in  this  behalf,  ascertained  it  from  the  re- 
turns thereof,  made  by  judges  of  the  general  election,  from  the 
several  counties  of  the  state.  Hien  again  it  is  still  further  main- 
tained, that  the  bare  ascertainment  of  the  vote  of  the  electors, 
approving  the  amendments  proposed  by  the  convention,  cannot 
with  any  color  of  propriety  be  regarded  as  the  adaption  of  the 
amendments  ;  that  it  could,  at  most,  only  amount  to  a  piomulga- 
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.tioa  of  the  vote  given  tbereun ;  so  that  the  citizens  throughout 
the  state  might  become  informei]  thereof  before  the  first  day  of 
January  eighteen  hundred  and  thirty<nine,  when  the  amendments, 
according  to  the  express  declaration  contained  in  the  teoond  aeo- 
tioo  of  the  schedule,  were  to  take  effect  This,  therefore,  as  is 
contended  by  the  counsel  for  the  defendant,  must  be  taken  to  be 
the  time  of  the  adoption  of  the  amendments  to  the  constitution ; 
that  at  this  time,  and  not  before,  it  may  be  said  with  propriety, 
as  well  as  justice,  that  they  were  adopted  and  received  into  the 
family  of  the  constitution  and  became  as  it  were  members  <n 
constituent  parts  thereof;  that  the  general  election  in  October 
eighteen  hundred  and  thirty  eight,  being  the  lime  when  tbe  peo- 
ple by  their  vote  approved  of  the  amendments,  may  very  pro- 
perly be  regarded  as  the  time  when  they  by  their  vote  then  given 
agreed  merely,  that  the  amendments  should  be  received  into  and 
adopted  as  constituent  parts  of  the  cooslitntion  on  the  first  day  nS 
January,  1839;  that  the  agreement  to  adopt  may  very  well  be 
distioguiabed  from  tbe  act  of  adoption ;  and  consequently  they 
may  and  in  some  instances  must  be  ctmsidered  as  taking  place 
at  different  timea.  And  thus,  it  t^pean,  as  it  is  contended,  that 
by  the  taking  ths  first  day  of  January  eighteen  hundred  and 
thirty-nine,  as  the  time  of  the  adopticm  of  the  ameDdments  to  tbe 
constitution,  this  phrase  is  not  only  rendered  uniform  in  ita  noean- 
ing,  and  made  to  designate  axA  refer  to  the  same  point  of  time 
throughout  the  amendments,  as  oAen  as  it  is  used,  but  the 
whole  becomes  thereby  coosisteiit  and  harmonious  in  all  its  parts ; 
and  at  the  same  time  perfectly  rational,  and  certainly  more  just 
in  iti  operation. 

This  course  of  reasoning  is  plausible,  and  not  without  much 
force ;  but  still  when  we  come  to  look  thnNigbout  the  amend- 
ments, and  discover  thai  the  coDvention,  seemingly,  when  tbey 
intended  to  make  the  first  day  of  January  eighteen  hundred  and 
tbirty-nine  the  time  at  which  any  thing  therein  provided  for 
should  take  place,  or  be  looked  to,  as  tbe  point  of  time  in  order 
to  ascertain  the  then  existing  slate  of  that  which  was  intended 
to  he  provided  for,  have  des^nated,  or  oMntioaed  it  is  «xfnM 
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tenni ;  aa  for  instuice,  in  the  nxth  Mclion  of  the  echedule,  they 
hsTe  ^d,  "  the  comroiniotu  of  the  judges  of  the  auprenie  court, 
who  may  bo  in  office  on  the  first  day  of  January  next,  (1S39) 
shall  expire  in  the  following  manner,  Sk  ■"  and  seeing  that  the  con- 
Tentioa,  in  the  section  immediately  following,  while  still  engaged 
in  making  further  prorisions,  on  the  same  subject,  with  a  like 
riew,  that  is,  for  continuing  the  judicial  tenurea  created  under  the 
authority  of  the  constitution  of  1790,  have  changed  entirely  this 
manner  of  expression,  for  the  purpose  of  designating  the  particu- 
lar point  of  time,  to  which  they  intended  to  refer,  in  order  to  do- 
■eribe  the  comrainions  of  the  judges,  that  were  therein  intended 
to  be  provided  for,  so  as  to  prevent  their  being  driven,  at  once, 
fiwn  tbeir  offices,  without  allowing  them,  some  litUe  time,  at 
least,  to  prepare  for  meeting  the  event,  is  powerful,  if  not  con- 
diBiva  evideooe,  to  show  that  they  intended  by  the  change  in 
the  seTeath  section,  in  substituting  the  expression  **at  the  adop- 
tion of  the  amendments  to  tiie  constitution,"  for  that  of  "  on  the 
fitet  day  of  Jamiary  next,"  to  make  the  time  different,  for  the 
claamficatiBo  of  the  judges,  mentioned  in  the  latter  section,  ftam 
that  mentioned  in  the  former ;  it  aeems  impoesible,  even  by  force 
of  the  most  lively  imagination,  to  come  to  the  c<mcltMion,  that 
the  conventioa  could  have  intended  to  reftr  to  the  same  point  of 
tine,  by  using  these  two  different  modea  of  expressioD.  If  it 
plainly  appeared,  that  they  were  used  elsewhere,  in  the  amend- 
ments,  aa  synonymous,  it  might  fumidi  some  grotmd  for  believing 
diBt  they  were  possibly  intended  to  be  used  as  meaning  the 
sane  thing  in  this  instance  also,  but  (here  is  noi  the  slightest  in- 
dication of  the  kind  to  be  met  with.  It  is  utterly  impossible, 
dken,  that  the  cosveotion  could  have  intended  to  refer  to  the  first 
day  of  January,  1S30,  by  using  each  of  these  two  nodes  of  ex- 
pression, as  they  have  done,  in  these  sixth  and  seventh  secliom 
of  the  schedule,  without  supposing  that  they  intended  to  create 
doubt  and  confusion,  which  cannot  be  imputed  to  them.  Neither 
can  it  be  suppoaed,  or  believed,  that  a  body  so  conversant  with 
the  English  language  and  its  synonyms  could  have  used  the  two 
expresdona,  believing  that  they  would  be  taken  and  uoderslood 
to  mean  each  the  first  day  of  January,  then  next  following,  1889. 
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But  it  bs8  been  Bud,  that  the  course  of  reuoning  ad<^ted  aod 
the  observations  made  by  chief  justice  Harahall,  in  Owiogs  v. 
Speed,  5  Wheaton,  420,  have  a  bearing  on  thia  case,  and  go  to 
show  that  the  commissiDD  of  the  defendant  is  still  in  force,  and 
that  he  is  entitled  to  hold  the  office  of  president  judge  under  it 
I  am  compelled,  however,  if  it  be  so,  to  say  that  1  am  unable  to 
discover  il.  So  far,  however,  as  it  is  possible  to  apply  what  is 
there  said,  to  the  case  before  us,  it  appears  to  have  a  directly  op- 
posite tendency,  and  goes  to  prove  that  the  time  of  the  adoption 
of  the  constitution  of  the  United  States  was  anterior  to  the  time 
of  its  coming  into  effect  The  chief  justice  protunittces  the  rati- 
fication of  it  by  nine  states,  that  is,  their  agreement  to  accept  of 
it,  the  adoption  of  it  by  them,  which  was  in  1788,  though  it  did 
not,  as  he  shows,  take  effect  or  come  into  operation  until  the  &rst 
Wednesday  of  March,  1789.  So  far,  therefore,  as  this  has  any 
bearing  on  the  present  case,  it  is  to  corroborate  and  strengthen 
what  has  been  contended  for,  on  behalf  of  the  commonwealth, 
that  the  vote  of  the  majority  of  the  electors,  in  relation  to  the 
an>endments,  who  voted  on  that  question  at  the  general  election, 
on  tbe  9th  of  October,  1638,  being  in  favor  of  the  ameodments 
to  the  constitution,  was  an  adoption  of  them,  and  therefore  that 
day  ought  to  be  recorded  as  the  time  of  their  adoption,  though 
they  were  not,  according  to  the  provision  contained  in  the  second 
section  of  the  schedule,  to  take  effect  till  the  first  day  of  January, 
one  thousand  eight  hundred  and  thirty-nine.  Chief  justice  Mar- 
shall also  shows  that,  though  the  constitution  of  the  United  States 
was  an  entire  new  instrument,  so  that  when  it  came  into  full 
operation  it  superseded  every  thing  of  the  kind  that  existed  pre- 
viously, yet  certain  things  were  done  under  the  direction  of  the 
convention  that  formed  it,  before  it  came  into  effect,  as  prepar- 
atory to  its  coming  into  operation,  on  the  first  Wednesday  of 
March,  1789.  For  instance,  the  old  congress,  under  the  author- 
ity thus  given,  fixed  the  day  on  which  the  electors  of  president, 
and  vice  president,  should  be  appointed,  and  again  the  day  on 
which  these  electors  should  meet  in  their  respective  slates,  and 
vole  for  preudent  and  vice  president,  all  which  was  done  under 
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tbe  authority  of  r  schedule,  as  it  might  be  called,  which  accom- 
panied the  constitution  and  its  reiification  by  the  states,  before 
tbe  fiisl  Wednesday  of  March,  1789,  which,  as  it  was  held  In  that 
case,  was  the  time  at  which  it  first  came  into  operation  ;  so  that 
the  doctrine  of  Owiogs  v.  Speed  would  seem  to  sanction  the 
principle,  and  especially  in  case  of  amendments  to  a  constitution 
already  in  operation,  that  some  parts  thereof,  according  to  their 
special  import,  might  come  into  operation  before  the  time  fUed 
for  their  taking  effect  generally.  It  has  also  been  contended 
by  the  defendant  that  the  constitution  of  1790  still  remains  ia 
full  force,  and  never  ceased  for  a  moment  to  operate,  so  far  as 
it  has  not  been  altered  or  set  aside  by  the  amendments.  This 
position  b  certainly  true  ;  but  it  is  difficult  to  perceive  how  the 
defendant  can  derive  any  aid  from  it ;  because  the  judicial  ten- 
ure,  prescribed  by  the  constitution  of  1790,  under  which  he  re- 
ceived his  commission,  is  changed,  and  therefore  annulled,  as 
may  be  seen  in  the  most  explicit  terms,  by  the  amendments. 
The  amendment,  relating  to  the  appointment  and  tenure  of  the 
judges,  is  in  these  words  :  "  Tbe  judges  of  the  supreme  court,  of 
tbe  several  courts  of  common  pleas,  and  of  such  other  courts  of 
record  as  are  or  shall  be  established  by  law,  shall  be  nominated 
by  tbe  governor,  and  by  and  with  the  consent  of  the  senate  ap- 
pointed and  commissioned  by  him.  The  judges  of  the  supreme 
court  shall  hold  tbeir  offices  for  the  term  of  filleen  years,  if  they 
■hall  so  long  behave  themselves  welt.  The  president  judges  of 
tbe  several  courts  of  common  pleas,  and  of  such  other  courts  of 
record  as  are  or  shall  be  established  by  law,  and  all  other  judges 
required  to  be  learned  in  the  law,  shall  hold  their  offices  for  the 
terms  of  ten  years,  if  they  shall  so  long  behave  themselves  well ; " 
thus  altering,  as  we  see,  the  consUtution  of  1790,  which  autho- 
rized the  governor  alone  to  appoint  and  commission  the  judges  of 
all  these  courts,  and  which  also  declared  expressly  that  they 
should  bold  tbeir  offices  during  good  behavior. 

According  to  the  second  article  of  the  schedule,  this  alleralba 
look  effect  and  came  into  operation  on  the  first  day  of  January, 
1839.     This  section  declares  that  "  the  alterations  and  amend- 
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ments  id  die  said  constitution  ahatl  take  efiect  from  Ibe  first  day 
of  January,  1839 ;"  and  would  certainly  have  annulled  the  com- 
missions  and  tenures  of  all  the  judges  then  within  the  state,  as  has 
been  shown  before,  had  it  not  been  for  the  subBequent  proTisiiMis 
contained  in  the  sixth  and  seventh  sections  of  the  schedule,  which 
have  been  recited  above.  It  seems  impossible  to  escape  from 
this  conclusion,  unless  it  can  be  shown  that  the  amendments, 
without  these  two  last  mentioned  sections  of  the  schedule,  would 
not  have  affected,  at  all,  the  right  of  the  judges,  in  commission 
on  the  first  day  of  January,  1639,  under  the  constitution  of  1790, 
to  hold  their  offices  during  good  behavior;  but  that  they  would 
have  continued  to  hold  their  offices,  in  the  same  manner  as  if  tbe 
amendments  had  not  been  adopted.  If  this  could  be  shown,  then 
if  the  defendant  be  not  embraced  within  the  seventh  section  of 
the  schedule,  he  would  be  entitled  to  hold  the  office  which  he 
claims,  not  merely  for  the  term  of  ten  years  from  the  date  4^ 
his  commission,  but  for  ever,  if  he  behaved  himself  well.  Such 
construction,  however,  were  it  to  be  given,  would  strike  every 
one  with  amazement,  because  it  would  not  only  be  most  palpa- 
bly repugnant  to  the  plain  letter  and  meaning  of  the  amendments, 
hut  also  directly  contraiy  to  the  whole  scope  and  teirar  of  them. 
Under  this  view  we  have  come  to  the  conclusion,  that  tbe  conven- 
tion, in  using  the  expression  "  at  the  adoption  of  the  amendments 
to  the  constitution,"  couM  not  have  intended  to  refer  to  a  later 
point  of  time,  than  the  day  when  the  result  of  ^e  vote  of  the 
electors  thereon  was  to  be  ascertained  and  made  known  by  tbe 
speaker  of  the  senate,  from  the  official  letums  thereof;  and  it 
may  be  that  an  earlier  point  of  time  was  intended  ;  but  according 
to  our  construction  of  the  amendments,  as  regards  the  main  ques- 
tion before  us,  it  is  not  material,  whether  an  earlier  day  was 
intended  or  not.  The  speaker  of  the  senate  on  the  eleventh  day 
of  December,  eighteen  hundred  and  thirly-eight,  under  tbe  author 
ity  conferred  on  him  for  that  purpose,  publicly  declared  that  the 
amendments  had  been  approved  by  a  majority  of  the  electors  at 
ike  preceding  general  election,  who  had  voted  thereon.  Then, 
alter  they  had  thus  been  adopted  and  so  declared,  and  before  the 
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fint  day  of  January  erghteoD  hundred  and  thirty-nine,  when  they 
were  to  take  effect,  the  defendacl,  on  the  twenQr-seventh  day  of 
December  eighteen  hundred  and  thirty-eight,  was  commissioDed 
president  judge  of  the  aecond  judicial  district,  during  good  be- 
liavior,  by  the  governor,  under  the  authority  of  the  constitution 
of  1790.  This  authority  of  the  governor,  however,  as  also  the 
right  to  hold  the  office  under  the  commisBion  so  granted,  ceased 
on  the  first  day  of  January,  eighteen  hundred  and  thirty-nine,  by 
operation  of  the  amendments,  vhich  took  efiect  on  that  day, 
onless  extended  beyond  that  time  by  the  seventh  section  of  the 
schedule  recited  above ;  but  upon  a  fair  construction  of  this  sec- 
tioQ,  it  would  seem  difficult,  if  not  almost  impossible,  to  bring  the 
eommission  of  the  defendant  within  its  provisions.  It  is  clear 
that  k  refers  only  to  commissions  which  were  in  force  "  at  the 
adoption  of  the  amendments  to  the  constitution,"  and  was  not 
intended  to  embrace  auy  otheta.  Why  it  wa»  so  limited  in  its 
poviaions  cannot  perhaps  be  very  satisfactorily  explained,  from 
any  thing  that  appears  on  the  face  of  the  amendmeots  tbem- 
seWcs ;  nor  Is  it  requisite  that  any  good  reason  should  appear  or 
b«  given  for  it,  as  long  as  it  has  become  port  of  the  constitution 
by  the  will  of  the  people.  The  captim  of  tbe  seventh  section 
doubtless  included,  as  has  been  said,  all  the  president  judges  of  the 
several  judicial  districts  and  tbe  associate  law  judges  of  the  fint 
judiciat  district  within  the  state.  And  if  there  nad  been  no  refer* 
esc*  in  the  subsequent  clauses  of  tbe  section  to  the  time  at  which 
it  was  designed  they  should  be  classed,  and  for  this  purpose  de- 
signated, it  would  have  been  natural  and  perfectly  &ir,  to  have 
brought  in  aid  of  giving  a  proper  construclioa  to  it  the  second 
■action  of  the  schedule,  which  declares  that  the  ameDdments 
•hall  take  effect  on  the  first  day  oS  January,  1839,  for  tbe  purposa 
of  designating  the  time  intended  for  distributing  the  judges,  men< 
tiooed  in  tbe  seventh  section,  into  their  proper  classes.  In  this 
way,  the  present  commission  of  the  defendant  would  have  been 
included  and  its  force  extended  to  a  period  of  ten  years  from  its 
date.  But  tbe  subsequent  clauses  of  tbe  seventh  section,  which 
•Bbnce  and  class  all  tbe  judges  meotic»ied  in  tbe  caption  of  tha 
TOL.  xm. — HO.  xini.  13 
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section,  fis  the  time  expressly  at  wbJch  they  shall  be  classed,  sad 
make  it  the  time  of  the  adopUon  of  the  amendments  to  the  con- 
Btitulton,  hy  declaiing  that  the  commisnons  of  one  half  of  those, 
who  shall  have  held  their  offices  ten  years  or  more  at  the  adop- 
tion <^  the  amendment  to  the  constiiutioo,  shall  expire  on  the 
twenty-seventh  day  of  Fehruary  eighteen  hundred  and  thirty- 
nine ;  that  the  commissions  of  the  other  half  of  those,  who  shall 
have  held  iheir  offices,  ten  years  or  more  M  the  adoption  of  the 
amendments  to  the  constitution,  shall  expire  on  the  twenty -seventh 
day  of  Pebruary,  eighteen  hundred  and  forty-two ;  the  first  half 
to  emhrace  those  whose  commissions  shall  bear  the  oldest  date ; 
that  the  commissions  of  all  the  remaining  judges,  that  is,  the 
rest  of  all  those,  who  were  first  mentioned,  without  doubt,  in  the 
begiooing  of  the  eection,  who  shall  not  have  held  their  offices  for 
ten  years  at  the  adoption  of  the  amendments  to  the  constitution, 
(thus  not  only  meaning  but  declaring  plainly  by  necessary  impli- 
cation, that  the  commissions  of  all  of  those,  who  shall  not  have  held 
their  offices,  that  is,  who  shall  have  held  them  for  less  than  ten 
years,  at  the  adoption  of  the  amendments  to  the  constitution,)  shall 
expire  on  the  twenty -seventh  day  of  February  next  after  the  end 
of  ten  years  from  the  date  of  their  commissions.  But  bow  can 
it,  with  propriety,  be  made  to  include  those  who  did  not  hold  their 
offices  at  the  adoption  of  the  amendments,  but  commenced  hold- 
ing them  subsequently  thereto  ?  It  would  seem  not  to  be  suscep- 
tible of  any  other  construction,  without  doing  violence  to  what 
appears  to  be  its  true  grammatical  construction,  as  well  as  that 
which  arises  from  its  context.  The  only  judges  mentioned  in 
this  section  are  those  of  whom  it  can  now  be  predicated  that  they 
either  had  or  had  not  then  held  their  offices  ten  year^,  that  is,  at 
the  time  of  the  adoption  of  the  amendments.  But  such  predicate, 
naturally  at  least,  if  not  necessarily,  implies,  that  the  judges,  who 
are  its  subject,  should  then  be  in  being  and  holding  their  offices  as 
such.  It  is  not  pretended  that  judge  Collins,  under  bis  last  com- 
mission, the  only  one  that  is  claimed  to  be  in  force,  can  come 
within  either  class  of  the  first  division  :  and  it  is  equally  clear 
that  be  cannot  be  brought  within  the  secood  :  because  a  preudeot 
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judge,  to  come  within  tbe  latter,  as  well  as  he  former,  must,  in 
order  to  meet  the  plain,  unomhiguous  tenns  of  tbe  section,  have 
bad  bis  commission,  and  held  his  ofGce  uuder  it,  at  the  time  of,  if 
nor  before,  tbe  adoption  of  the  amendments. 

Then  in  order  to  show  and  illustrate  tbe  meaning  of  the  coq- 
vention,  in  the  last  clause  of  the  section,  embracing  tbe  "  commis- 
sions of  all  the  remaining  judges,  who  shall  not  have  held  their 
ofiices  for  ten  years,  at  the  adoption  of  the  amendments  to  the 
constitution,"  which  form  the  third  class  and  the  only  one  that  the 
defendant  can  possibly  claim  to  be  included  in  ;  let  us  suppose 
that  a  president  judge  were  to  say, "  I  bad  not  held  my  office  ten 
years  at  tbe  adoption  of  the  amendments ; "  would  not  all  who  heard 
him  naturally  and  necessarily  infer,  and  correctly  too,  from  his 
form  of  speech,  that  he  held  bis  office  at  tbe  time  of  the  adoption, 
Imt  tbe  ten  years  bad  not  then  expired.  But  if  the  fact  were  so, 
that  be  did  not  bold  it  then,  but  obtained  it  a^er  tbe  adoption, 
would  be  not  be  taken  to  have  spoken  untruly  f  And  if,  upon 
being  called  upon  afterwards,  to  explain  why  he  said  so,  lie  were 
to  attempt  to  vindicate  tbe  truth  of  bis  assertion,  by  alleging  that 
as  he  did  not  hold  the  office  at  all  then,  but  came  into  it  under  a 
commission  granted  to  him  subsequently,  and  therefore  what  he 
said  were  literally  true,  would  it  not  be  considered  a  mere  subter- 
Aige  >  These  are  questions  which  seem  to  admit  of  no  other  than 
affirmative  answers.  Then  for  any  one  to  assert  now  that  judge 
Collins  had  not  held  his  office  under  his  second  commission  ten 
years,  at  the  adoption  of  the  amendments,  would  be  asserting 
plainly  by  implication,  that  he  then  held  his  office  under  it,  but 
bad  not  held  it  so  long  as  ten  years ;  this,  however,  would  surely 
be  incorrect,  as  be  did  not  then  hold  the  office  at  all  under  it,  it 
being  granted  to  him  subsequently.  The  words  in  the  last  clause 
of  the  seventh  section  of  tbe  schedule,  *'  who  shall  not  have 
held  their  office  for  ten  years  at  the  adop^on  of  tbe  amend- 
ments," seem  to  indicate  so  clearly  the  intention  of  the  conven-  . 
tion,  to  provide  only  for  those  who  should  be  in  office  at  that  time, 
without  having  held  their  offices  for  ten  years,  that  it  seems 
Almost  impoasible  even  to  imagine  that  they  would  have  used 
13* 
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ncl)  form  of  tpeech  unless  such  was  their  inlantion.  Tbeo,  if 
it  were  the  intentioa  of  the  coDvention,  as  it  seems  to  haTe  been, 
that  no  appointment  of  a  president  judge  of  any  of  the  courts  of 
common  pleas,  made  hj  the  governor,  between  the  adoption  of 
the  amendments  to  the  constitution,  and  the  first  day  of  January, 
183d,  should  endure  longer  than  to  this  latter  day,  it  is  nothing 
hut  right,  in  a  legal  point  of  view,  that  he  who  has  been  so  ap- 
pointed  should  then  give  up  the  office ;  so  that  it  may  be  filled 
again,  either  by  himself  or  another,  nominated  by  the  governor, 
and  by  and  with  the  consent  of  the  senate  appointed  and  com- 
missioned by  the  govenior  for  that  purpose.  Believing  this  to 
have  been  the  meaning  and  intention  of  the  convention,  as  col- 
lected from  a  fair  interpretation  of  the  language  and  terms  in 
which  the  amendments  are  drawn  up,  we  consider  ourselves 
bound  to  carry  the  amendments  into  efiect  according  to  such 
intention,  let  the  result  of  their  operation  be  what  it  may,  whether 
for  the  better  or  the  worse,  as  forming  part  of  the  constitution 
and  paramount  law  of  the  stale.  My  own  prejudice,  however,  is 
certainly  not  in  their  favor.  I  have  no  hesitation  in  pronouocing 
them  the  product  of  a  delusion,  that  has  been  the  ruin  of  nations 
in  times  past,  quite  as  wise,  intelligent,  and  virtuous,  at  one  period 
of  their  existence,  as  we  have  any  right  to  claim  to  be.  But  aa 
\an%  as  it  belongs  to  every  succeeding  generation  or  nation,  al- 
ways to  think  itself  more  enlightened,  and  mora  wise,  and  there- 
fore more  capable  of  governing  itself,  than  any  that  has  gone 
before  it,  in  such  manner  as  most  eSectually  to  promote  and  se- 
cure individual  as  well  as  national  happiness,  by  leaving  or  plac- 
ing every  one  in  the  full  enjoyment  and  exercise  of  all  his  natural 
rights,  without  imposing  any  restriction  upon  Uiem  whatever,  it 
is  not  to  be  wondered  at  that  we  should,  under  the  influence  of  a 
most  inflated  and  vain  confidence  in  our  own  superior  wisdom 
and  discretion,  disregard  the  warnings  which  might  be  derived 
from  the  experience  and  sad  fate  of  those,  who  from  the  same 
kind  of  illusory  confidence  in  their  superiority  lost  every  thug, 
and  became,  as  it  were,  entirely  extinct  among  the  nations  of  the 
earth  {  and  blindly  and  most  heedlessly  run  on,  in  piwusely  th* 
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same  fotal  course  that  led  to  their  degradation  and  ni'io.  It 
would  seem  as  if  the  empty  pride  and  incorrigible  vanity  of  our 
nature  was,  without  fail,  either  sooner  or  later  to  consign  us  to 
some  such  unhappy  destiny,  as  ever  ought  to  be  deprecated. 
Seeing  then,  the  commission,  under  which  judge  Collins  claims 
to  hold  the  office  of  president  judge  of  the  second  judicial  dis- 
trict, being  granted  subsequently  to  the  adoption  of  the  amend- 
ments, and  consequently,  as  has  been  shown,  not  embraced  nor 
ilB  force  extended  by  the  seventh  section  of  the  schedule,  nor  by 
any  other  part  of  the  amendments,  became  null,  void,  and  of  no 
efiect  whatever,  on  the  fiist  day  of  January,  eighteen  hundred 
and  thirty-nine.  Judgment  of  ouster  must  therefore  be  rendered 
against  him.  It  is  considered  by  the  court  here,  that  the  said 
Oristus  Collins,  Esq.  do  not,  in  any  manner,  intermeddle  or  con- 
cern himself  in  and  about  the  holding  of,  or  exercising,  the  said 
office  of  president  judge  of  the  said  second  judicial  district  within 
this  commonwealth,  composed  of  the  county  of  Lancaster,  in  the 
nid  infonnation  speciAed,  in  virtue  of  the  supposed  commission 
by  him  mentioned  in  his  plea  in  bar  aforesaid  : — but  that  the  said 
Oristus  Collins,  Esq.  he  absolutely  forejudged  and  excluded  from 
hoUiag  or  exercising  the  same  office,  and  that  the  said  common- 
weaitfa  iMOvei  coats  taxed  at,  dec. 
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Alabama.  The  general  assembly  of  this  state,  at  the  last  sea* 
sion  thereof,  held  in  the  months  of  December,  1838,  and  January 
and  February,  1839,  passed  one  hundred  and  thiny>three  general 
and  one  hundred  and  twenty-one  special  laws,  and  sundry  joint 
resolutions.  The  general  laws  contain  an  unusual  number  of  pro- 
visions of  general  interest 

Evidence  of  aecoml.  In  suits  upon  accounts  for  sums  not 
exceeding  one  hundred  dollars,  the  plaintiff's  oath  is  made  evi- 
dence, unless  controverted  by  the  oath  of  the  defendant,  except 
in  cases  where  the  latter  is  sued  as  executor,  administrator,  trustes 
or  guardian.     No.  27. 

Suite  by  partnere.  Where  a  plaintiff  brings  suit  as  a  firm  or 
copartnership,  proof  .is  not  to  be  required,  that  the  individuals 
named  as  plaintiSs  constitute  the  members  of  the  firm,  unless  the 
defendant  puts  the  same  in  issue  by  a  plea  In  abatement.    No.  27. 

Chancery.  The  state  is  divided  into  aiz  chancery  districts,  the 
first,  second  and  third  of  which  constitute  the  soulhem  and  the 
remiuning  three  the  northern  chancery  division,  for  each  of  which 
divisions,  a  chancellor  is  to  be  chosen  by  the  joint  vote  of  the 
general  assembly,  for  the  term  of  six  years.  The  chancery  juiia- 
dictioQ  heretofore  exercised  by  the  judges  of  the  circuit  courts  is 
withdrawn  from  them  and  conferred  on  the  courts  so  constituted. 
The  judges  of  the  supreme  and  circuit  courts  are  authorized,  how- 
ever, to  issue  writs  of  injunction  and  ne  exeat,  returnable  before 
the  chancellors.    No.  34. 

Fenitentiari/.  A  general  penitentiary  and  prison  is  authorized 
to  be  built,  under  the  superin tendance  of  three  commissioners,  at 
some  place  not  exceeding  fif\y  miles  from  the  centre  of  the  state. 
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for  the  raforniatioii  and  puaishment  of  ofiendera  sentenced  to  inn 
prisonment  and  hard  labor.  The  commissioners  are  to  be  chosen 
and  the  place  selected  by  (he  general  assembly.     Mo.  39. 

Criminai  latet.  The  same  statute  requires  Ibe  appointment,  by 
the  general  assembly,  of  three  persons,  to  prepare  and  submit  to 
the  oext  session  of  the  legislature  a  code  of  criminal  laws  adapted 
to  the  peoiieaiiary  system  of  punishment,  and  a  set  of  rules  for 
the  oi^nization  and  government  of  the  penitentiary. 

Concealed  tseopons.  The  carrying  concealed  about  the  person 
of  any  kind  of  fire>arms,  bowie-knife,  Arkahsaw  tooth-pick,  or 
any  other  knife  of  the  like  kind,  or  of  any  dirk  or  other  deadly 
weapon,  is  made  punishable  by  a  fine  of  not  less  than  fifty  or 
more  thao  five  hundred  dollars,  to  be  determined  by  the  jury. 
No.  77. 

Suretier.  Where  one  of  Beveral  co-sureties  is  sued,  he  is  autho- 
rized to  notify  his  co-sureties  of  the  suit,  and  the  court,  upon  proof 
of  such  notice,  and  that  the  party  notified  is  surety,  is  required  to 
enter  up  judgment  in  favor  of  the  surety  sued  against  his  co-surety 
BO  Doufied,  for  the  pioportion  of  the  debt,  which  the  latter  ought 
to  pay.    No.  82. 

Itig>ruonmeat  for  debt  is  abolished,  except  where  the  plaintiff 
or  his  agent  makes  oath,  that  the  debtor  is  about  to  abscond,  at 
has  fraudulently  conveyed  or  is  about  to  convey  fraudulently  hia 
estate  or  effects,  or  has  money  liable  to  satisfy  the  debt,  which  be 
fnudulently  withholds,  in  all  which  cases  the  body  of  the  debtor 
may  be  arrested.    No.  89. 

Dower.  A  married  woman,  by  joining  with  her  husband  in  the 
execution  of  any  deed  of  conveyance  of  lands,  &c,  in  the  presence 
of  two  or  more  credible  witnesses,  or  acknowledging  the  execution 
of  the  same,  before  any  person  competent  to  lake  the  ackoow- 
ledgment,  may  bar  her  right  of  dower  in  the  estate  so  conveyed. 
No.    84. 

CowueQart  and  attoraeyi  at  hue  from  other  states  may  be 
licensed  to  practise  law  in  this  state,  without  a  previous  examina- 
tion, by  applying  to  the  supreme  court,  and  producing  evidence  of 
good  moral  character,  and  that  they  are  licensed  to  practise  law 
in  the  highest  courts  of  some  other  state.    Na  85. 
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rSMiIf.  All  eovsDtaM,  cODveyaneet,  and  contnctB  in  writJDg, 
whtcb  import  on  tiieir  face  to  be  under  wal,  ara  to  be  considered 
aa  sealed  iastnimeDta,  whether  n  aeat  be  affixed  thereto  or  not,  at 
whether  there  he  k  scrawl  to  the  name  or  not.     No.  94. 

Standm:  All  words  spokea  and  published  of  any  Temale,  falsely 
and  maliciously  imputiug  to  such  female  a  wont  of  chastity,  are 
made  actiooaUe  in  tbemaelTes,  without  pmoi  of  special  damage. 
No.  87. 

MeehanicM.  llie  mechanics  of  Mobile  are  authorized  to  retain 
all  articles  made  or  repaired  1^  them  in  their  shops,  until  paid 
therefor ;  and,  in  default  of  payment  for  five  days,  to  cause  tbe 
same  to  be  sold  at  public  auction,  after  ten  days'  notice. 

KsNTncKT.  The  general  assembly  of  Kentucky,  at  the  aeaska 
thereof,  which  terminated  in  February  last,  passed  four  hundred 
and  sixty-nine  statutes,  nearly  all  of  which  are  of  a  private  or 
local  cfauacter. 

Legaeie$  and  devtvet  to  children  and  grandchildren  d>al(  not 
lapse  by  the  death  of  the  legatee  or  devisee  before  the  testator ; 
provided  such  legatee  or  devisee  have  children  Imng  at  the  teattr 
tor^  death,  who  would  have  taken  as  hmrs  by  descent,  or  w  dis- 
tributees of  the  legatee  or  devisee.    Chap.  1019. 

Imi)  on  tteomioatf.  All  tbe  officers  of  steamboats,  (except  tbe 
captain)  also  the  firemen,  and  ownem  of  firemen,  together  with 
the  mariners,  tatd  other  hands,  on  all  steamboats  within  the  stats, 
shall  have  a  lien  for  their  wages  on  the  boat,  her  engme,  tackle, 
mad  furniture,  and  a  preference  over  any  and  all  other  dofats  due 
from  the  owners  ;  and  steamboats,  buih,  repaired,  and  eqaij^ted 
within  tiie  state,  shall  be  liable  (or  all  debts  contracted  by  tbe 
master,  owner,  or  conngnee,  on  aeooimt  of  work,  supplies,  or 
materials  furnished  by  mechanics,  tradesmen  and  others,  for  and 
on  account  of  or  towards  the  building,  repairing,  fitting,  furnishing, 
or  equipping,  such  steamboats,  their  engine,  tackle  or  fuiwtnre, 
mhI  shall  have  preference  over  any  and  all  other  debts  due  from 
the  owners,  except  tbe  wages  due  tbe  officers  and  crew;  and 
every  steamboat  coming  within  the  state,  indebted  on  aceouot  <tf 
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work  done,  aupplia,  or  material!  furaUhed  by  mechanics,  trsdes- 
mea  aod  others,  for  or  oa  account  of  or  towards  the  building,  re* 
pairing,  filling,  fumtsbing,  or  equippiog  such  steamboat,  or  engine, 
laclde,  or  furniture,  aball  be  liable  for  the  same,  aad  the  proceed- 
ings on  all  these  liabilities  shall  be  in  rem.    Cbap.  1068,  §  1. 

The  second  and  third  sections  of  the  same  statute  provide  for 
die  remedy  and  the  proceedings  in  the  cases  specified  in  the  first 

The  third  section  gives  a  remedy  in  ran  against  steamboats  for 
injuries  to  other  steamboals,  fiat  boots,  and  other  craft,  in  conse- 
quence of  trespass  or  negligence. 

The  fifth  sectioD  provides,  that  the  liens  given  by  the  act  rtall 
not  be  enforced  against  a  purchaser  without  actual  notice,  unless 
suit  is  instituted  within  a  year  from  the  accrual  of  the  cause  of 

Ratrtwury  UgetecM.  Vvmms  having  a  life-estate  in  slaves 
are  required  to  file  the  names  of  such  slaves  with  their  ages,  once 
in  every  year,  in  the  cleric's  office  of  the  county  within  which 
they  reside,  to  be  recorded  therein.     Chap.  1174. 

DhsI.  When  any  person  shall  be  killed  in  a  duel,  either  within 
or  without  die  state,  and  tdiall  leave  a  wife  and  minor  children,  or 
«tber  of  dieia,  the  latter  may  have  an  action  of  traaposs  agaiast 
the  principal,  and  all  concerned,  in  the  duel ;  in  which  action,  tba 
jury  is  authorised  to  give  vindictive  damages.  Any  of  fbe  parties 
ooncerned  in  the  AxmA  tatj  ba  left  out  of  the  writ,  and  used  as 
witaeaseB.    Chap.  1214. 

AUaciimemlt  aad  aitamding  debton.  AIL  the  laws  ob  tfaett 
subjects  an  reduced  into  one.    Chap.  1394. 

I»iiuiAifA.  The  fourteenth  legi^ture  of  this  stale,  at  the  firtt 
session  thereof,  held  in  the  moDths  of  January,  February,  and 
Ufanch  last,  passed  sixty-eight  statutes,  and  several  joint  resolu- 
tions. Among  these  legislative  proceedings,  we  find  very  little  of 
geneml  interest 

Cmmmtcm/  court  of  New  Orleant.  A  court  by  this  name  is 
eatablisbed,  to  be  held  by  one  judge,  at  such  place  within  the  city 
of  New  Orieans,  as  he  shall  appcnnt    The  salary  of  the  judge  is 
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fixed  at  five  thousand  dollaie.  Tbb  court  is  to  have  concurreDt 
jurisdiction  with  the  parish  court  of  the  parish  and  ci^  of  New 
Orleans,  except  in  certain  enumerated  cases.     No.  17. 

Betting  on  elections  is  prohibited  under  the  penalty  of  not  less 
thao  the  amoimt  or  value  staked,  nor  more  than  double  the  same. 
No.  39.    . 

Code  of  practice.  The  governor  is  authoriEcd  to  purchase  five 
hundred  copies  of  the  new  edition  of  the  code  of  practice,  pro- 
posed to  be  published  by  E.  Johns  &  Co.,  at  a  price  not  exceeding 
six  dollars  a  copy ;  provided  he  shall  be  satisfied  with  the  manner 
of  the  execution  of  the  work.     No.  53. 

The  code  of  practice  is  also  amended  in  several  particulars. 
No.  53. 

Rbodb  Island.  A  pamphlet  before  us  contains  the  public  laws 
of  the  *' slate  of  Rhode  Island  and  Providence  plantations,"  passed 
since  January,  1837,  and  including  February,  1839.  The  moat 
important  of  these  is  the  *'  act  concerning 

Crimee  and  puniahmetUi,"  passed  February  3,  1838,  which,  in 
eleven  chapters,  embraces  the  whole  statute  law  on  the  sub)eGl  of 
crimes  and  punishments.  It  cannot  be  called  a  pen^  code,  inas- 
much as  it  contains  but  a  part  of  the  criminal  law.  The  definitions 
of  the  several  ofiences  made  punishable  thereby  must  still  he 
sought  in  the  vast  abyss  of  the  common  law ;  and  it  is  further 
expressly  provided,  that  every  act  or  omission,  which  is  an  ofieoce 
at  common  law,  and  for  which  no  punishment  is  provided  by  the 
act,  may  be  prosecuted  and  punished  as  an  ofience  at  common 
law ;  but,  in  all  such  cases,  the  punishment,  w^q  by  imprison- 
ment, must  be  for  less  than  a  year,  and,  when  by  fine,  cannot 
exceed  one  thousand  dollars. 

This  statute  is  the  same,  without  any  material  alteration,  we 
believe,  which  was  reported  by  commissioners  appointed  to  revise 
the  penal  code  of  Rhode  Island,  and  adapt  it  to  penitentiary  pun- 
ishments, whose  labors  we  noticed  in  our  nineteenth  volume.  The 
penal  code  of  Rhode  island  provides  the  punishment  of  death  only 
in  the  case  of  murder. 
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Habylamd.  The  geneml  assembly  of  this  stale,  at  their  last 
session,  which  commenced  December  30,  1636,  and  terminated 
April  6,  1839,  passed  fgur  hundred  and  eighteen  statutes,  and 
eighty-five  resolutions. 

Power  of  attorney.  One  partner  is  authoiized  to  make  and 
Beal,  in  the  name  of  the  partnership,  a  power  of  attorney  to  trans- 
fer slock  standing  in  the  name  of  the  firm.  The  instrument  must 
be  acknowledged.    Chap.  49. 

Fligitive  slaves.  The  escape  of  a  slave  out  of  the  state,  is 
made  punishable,  as  a  felony.    Chap.  63. 

Slander.  All  words  spoken  maliciously  touching  the  character 
or  reputation  for  chastity  of  any  female  (if  a  married  woman, 
spoken  subsequent  to  the  marriage,  and  in  relation  to  her  character 
previous  thereto)  and  tending  to  the  injury  thereof,  are  to  be  deemed 
slanderous,  and  treated  as  such.    Chap.  114. 

Meehanic't  lien.  Every  building  erected  within  the  city  of 
Baltimore  is  subjected  to  a  lien  for  the  payment  of  all  debts  con- 
tracted for  work  done,  or  materials  furnished  for  or  about  the  erec- 
tion or  construction  of  the  same.    Chap.  205. 

Mam^actwring  and  mining  corporations.  By  the  first  section 
of  chapter  267,  it  is  provided,  that  all  companies  tbereaAer  incor- 
porated for  the  purposes  of  manufacturing,  or  for  the  purposes  of 
exploring  and  mining  for  gold,  coal,  copper,  iron,  or  other  miner- 
als, shall  be  established  with  the  rights  and  privileges,  and  under 
the  rules,  regulations  and  restrictions  contained  in  the  act.  The 
subsequent  sections  set  forth  the  rules  and  regulations  referred  to. 

Physicians.  An  act  "  to  authorize  the  Tbomsonians  or  botanic 
physicians  to  chai^  and  receive  compeosatioD  for  their  services 
and  medicine,"  provides,  that  every  citizen  of  the  stale  may 
cha^e  and  receive  compensation  for  his  services  and  medicines, 
in  the  same  roaoner  as  physicians  are  authorized  to  do.  Chap. 
S61. 

Betting  OH  elections  is  prohibited  under  a  penalty  of  not  less 
than  fifty  or  more  than  five  hundred  doUais.     Chap.  392. 

Constitution.  An  amendment  of  the  constitution  is  proposed, 
which  provides  that  all  future  sessions  of  the  general  avembly 
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shall  close  on  the  tenth  day  of  March  in  each  year,  or  sooner. 
Chap.  411. 

Rtvited  lam.  A  resolutioo,  passed  March  5,  J839,  authorizes 
the  treasurer  of  the  western  shore  to  subscribe  for  one  thousand 
copies  of  the  rerised  code  of  laws,  "  proposed  to  he  published" 
by  the  Hod.  Clement  Dorsey,  at  ten  dollara  a  copy  -,  *'  provided 
the  work  shall  be  approved  of  by  two  persons,  to  be  de«gnated  t^ 
the  governor,  without  any  expeose  to  the  state  for  such  revisioa, 
or  examioalioo,  and  also  that  the  work  shall  he  published  and 
prioled  in  chroDolt^ical  order,  with  a  copious  index,  includ.ng  tbs 
public  statutory  law  of  the  state,  with  the  public  local  law  appended 
Ihereto,  and  arranged  among  the  counties  in  alphabetical  order." 
No.  26. 

New  York.  The  legislature  of  this  state,  at  the  €2d  aessioD 
thereof,  begun  and  held  in  January  1839,  passed  three  hundred 
and  ninety  statutes,  Teiy  few  of  which  are  of  a  public  or  general 
character. 

Apothecaries  in  iJu  cifj/  of  New  York.  No  person  is  allowed 
to  commence  or  practise,  in  the  city  of  New  York,  the  busioesi 
of  an  apothecary,  or  that  of  preparing  and  dispensing  medicine, 
ot  of  preparing  or  putting  up  physicians'  prescriptioDS,  without 
previously  chtaining  a  diploma  from  the  college  of  pharmacy  of 
the  ci^  of  New  York,  or  from  some  other  ngakrly  constituted 
•chool  of  pharmacy  or  medicine,  or  a  certificate  of  his  qualifioi- 
lions  for  the  husioen  of  an  apothecary,  from  the  censors  of  the 
medical  society  of  some  county  in  the  state.    Chap.  ST. 

Speed  of  tteamioaU.  If  the  captain  or  person  in  charge  of  any 
steamboat,  navigating  any  waters  within  the  jurisdictioa  of  dit 
sla4e,  and  used  for  the  conveyaBce  of- passengers,  or  if  the  en> 
gineer  or  other  person,  m  ebai^  of  the  boiler  of  such  bosit,  or  of 
any  other  apparatus  for  the  generation  of  steam,  shall,  for  the  pv- 
pose  of  excelling  any  other  boot  In  speed,  ot  for  the  purpose  o( 
increaung  the  speed  of  such  boat,  create  or  allow  to  he  created 
an  undue  or  an  unsafe  quantity  of  steam,  ereiy  each  oaptain, 
engineer,  or  other  person,  shall  be  deemed  guil^  of  «  nisd*- 
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meanor,  and,  for  mch  ofiflDce,  forfeit  the  sum  of  five  hundred  dol- 
lars.   Chap.  175. 

Duties  of  judges.  No  judge  shall  directly  or  indirectly  take 
any  part  in  the  decision  of  any  cause  or  question,  which  shall  be 
brou^t  or  defended  in  the  court  of  which  he  is  a  judge,  by  any 
person  with  whom  he  shall  be  interested  or  connected  as  a  part- 
ner in  any  other  court.     Chap.  303. 

Clumeery  proceeding!.  An  act  passed  April  18,  1638,  "  to 
regulate  the  trial  by  jury  and  the  taking  of  testimony  in  chancery," 
of  which  we  gave  an  abstract  in  our  last  October  number,  (vol. 
Kx,  p.  196),  is  repealed,  and  provision  made  to  effect  the  same 
general  objects,  in  a  somewhat  different  manner,  by  chapter  317. 

Fugitive*  from  justice.  This  subject  ia  one  of  so  general  im- 
portance, that  we  publish  the  statute  (chap.  350,)  at  length  : 

§  1.  The  officers,  respectively  specified  in  section  first  of  title 
second  of  chapter  second  of  part  fourth  of  the  revised  slamtes, 
shall  have  power  to  issue  process  for  the  apprehension  of  a  person 
charged  in  any  other  state  or  territory  of  the  United  Slates  with 
treason,  felony  or  other  crime,  who  shall  flee  from  justice  and  be 
found  within  this  state. 

^  S.  The  proceedings  shall  be  In  all  respects  similar  to  those 
under  title  second,  chapter  second,  part  fourth  of  the  revised 
statutes,  for  the  arrest  and  commitment  of  persons  committing 
oflences  within  this  state. 

§  8.  If,  from  such  examination,  it  shall  satisfactorily  appear, 
that  such  person  has  committed  a  criminal  offence  and  is  a  fugitive 
f^om  justice,  such  magistrate  by  warrant,  reciting  the  accusation, 
dtoll  commit  such  fugitive  from  justice  to  the  common  jail,  there 
to  be  detained,  for  such  time  to  be  apeciiied  in  said  warrant,  as 
the  said  magistrate  shall  deem  reasonable  to  enable  such  fugitive 
to  be  arrested,  by  virtue  of  the  warrant  of  the  executive  of  this 
Mate,  issued  according  to  the  act  of  congress,  upon  the  requisition 
of  the  executive  authority  of  the  state  or  territory  in  which  such 
fiigtiive  committed  such  offence,  unless  such  person  shall  give  bail 
M  this  act  is  provided  for,  or  unUl  he  shall  be  discharged  accord* 
log  to  law. 
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^  4.  The  person  thus  arrested  may  give  bail  in  such  sum  as 
by  the  magistrate  shall  be  deemed  proper ;  condilioned  that  be 
will  appear  before  the  said  magiatrate,  at  such  time  as  to  the  said 
magistrate  shall  seem  reasonable,  and  will  deliver  himself  up  to 
be  arrested  upon  the  warrant  of  the  executive  of  this  state. 

^  5.  The  magistrate,  before  whom  such  person  shall  have  been 
examined  and  committed,  shall  immediately  cause  written  notice 
to  be  given  to  the  district  attorney  of  the  county  where  auch  com- 
mitment takes  place,  of  the  name  of  such  person  and  the  cause  of 
his  arrest ;  the  said  district  attorney,  shall  immediately  thereafter 
cause  notice  to  be  given  to  the  governor  of  the  state  or  territory, 
or  to  the  state's  attorney,  or  to  the  presiding  judge  of  the  criminal 
courts  of  the  city  or  county  of  the  state  cr  territory  having  juris* 
diction  of  the  offence  so  charged  to  have  been  committed  by  such 
person,  to  the  end  that  a  demand  in  pursuance  of  the  act  of  con- 
gress may  be  made  for  the  arrest  and  surrender  of  said  person. 

^  6.  The  person  thus  arrested,  detained  or  bailed,  shall  be 
dischai^d  from  such  detention  or  bail,  unless  at  or  before  the 
expiration  of  the  time  designated  in  the  warrant  of  commitment, 
or  in  the  condition  of  the  bail-bond,  he  shall  be  demanded  or 
arrested  by  such  warrant  of  the  esecutive  of  this  state. 

^  7.  It  shall  be  the  duty  of  the  magistrate  to  make  return  to 
the  next  court  of  general  sessions  of  the  peace  of  the  county  of 
his  proceedings  in  the  premises ;  it  shall  be  the  duty  of  the  said 
court  of  sessions  to  inquire  into  the  cause  of  the  arrest  and  deten- 
tion of  such  person ;  and  if  such  pereon  is  in  custody,  or  the 
time  for  his  arrest  as  designated  in  the  condition  of  the  bail-bond 
has  not  elapsed,  the  said  court  of  sessions  in  its  discretion  may 
dischai^  the  said  person  from  detention,  or  may  order  the  said 
bail-bond  to  be  canceled,  or  may  continue  his  detention  for  a 
period  beyond  the  time  specified  in  the  warrant  of  commitment, 
or  may  order  new  bail  to  be  given,  conditioned  for  the  surrender 
of  the  said  person  at  a  time,  shorter  or  longer  than  the  time  desig- 
nated in  the  bail-bond  taken  by  the  said  magistrate ;  and  if  said 
person  is  in  custody,  may  take  bail,  conditioned  for  bis  appearance 
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J>efore  said  coutt,  to  be  sumndered  at  such  ttmfl  as  to  said  court 
may  aeem  reasonable  and  proper. 

^  6.  The  governor  of  this  state  shall  transftit  a  cop;  of  this 
law  to  the  executive  of  each  of  the  states  of  the  union,  to  the  end, 
that  reciprocBl  laws  may  be  enacted  by  such  stales. 

^  9.  This  act  shall  take  effect  upon  the  passage  thereof. 

SeneiUlt-day  hapliatt.  The  service  of  any  process  or  proceed- 
ing upon  the  seventh  day  of  the  week,  commonly  called  Saturday, 
by  or  upon  any  person  whose  religious  faith  and  practice  it  is  to 
keep  that  day  as  the  sabbath,  is  nuide  void,  eicept  in  cases  of 
breach  of  the  peace,  or  apprehension  of  persons  charged  with 
crimes  and  misdemeanors ;  and  all  such  persons  are  exempted 
from  the  performance  of  military  duty  on  that  day,  except  in  cases 
of  invasion,  insurrection,  or  in  time  of  war.     Chap.  368. 

Nbw  Jebsst.  Among  the  acts  passed  by  the  sixty-third  general 
assembly  of  this  state,  at  the  first  and  second  sitting  thereof,  the 
latter  of  which  terminated  in  March  lost,  we  find  two  of  consider- 
able  importance. 

Crme»  and  punishments.  An  act,  supplementary  to  "  an  act 
for  the  punishment  of  crimes,"  contains  provisions  relating  to 
murder  and  sundry  other  offences  of  an  aggravated  character. 

All  murder  perpetrated  by  means  of  poison,  or  by  lying  in 
wait,  or  by  any  other  kind  of  wilful,  deliberate,  and  premeditated 
killing,  or  committed  in  perpetrating  or  attempting  to  perpetrate 
areoD,  npe,  sodomy,  robbery  or  burglary,  shall  be  deemed  murder 
of  the  first  degree ;  all  other  kinds  of  murder  shall  be  deemed 
murder  of  the  second  degree  ;  and  the  jury  shall  determine 
whether  the  offence  be  murder  of  the  first  or  of  the  second  degree. 
The  punishment  of  murder  in  the  first  degree  is  death ;  that  of 
murder  in  the  second  degree  is  imprisonment  at  hard  labor  for  any 
term  not  leas  than  five  nor  more  than  twenty  years.  March  7, 
1639. 

EketioTis.  The  whole  law  of  elections  is  revised  in  a  statute 
passed  March  12,  1639,  consisting  of  one  hundred  and  eighteeit 
sections. 
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Miora.  Tba  public  seta  of  Maine,  pMsed  by  Am  ntiieteeD& 
legislature  thereof,  at  its  session  held  in  January  last,  ktb  iif^.> 
eight  ID  number.  Thanme  legislature  passed  seveDty-tiro  private 
and  local  statutes,  and  oae  buodred  and  twenty-wx  Tesolntiona. 

Exemptions  Jrom  aUadtment.  Anthracite  and  bituminous  coals, 
not  exceeding  five  tons  or  chaldrons,  and  charcoal,  not  exceeding 
fifty  bushels,  conveyed  to  the  house  of  any  person  for  the  use  of 
biniaeir  and  family,  are  exempted  from  attachment,  executkn,  and 
distress.     Chap.  358. 

Limttation  of  eriminal  proKCtUiona.  No  person  sball  be  pnee- 
cuted,  tried,  or  punished  for  any  crime  except  murder,  manslaugb' 
ter,  treason  and  arson,  unless  the  indictment  for  the  same  is  found 
within  six  yeare  next  afler  the  commisaioD  of  the  ofience.  Chap. 
362. 

JVial  of  divorcti.  In  cases  of  libel  for  divorce  from  (be  bonds 
of  matrimony,  eitber  party  may  have  the  qmation  tried  by  a  jury. 
Chap.  377. 

Da.y$  of  grace.  Where  bills  of  exchange,  drafte,  or  promimoiy 
notes,  diwounled  at  any  bank,  or  lefl  at  any  bank  for  collection, 
fall  due  on  the  fourth  day  of  July  (that  being  the  laot  day  of 
grace)  the  same  are  declared  to  be  payable  on  the  day  preceding, 
and,  in  case  of  nonpayment,  may  be  protested  accordingly ;  but, 
vfaen  tbe  fourth  of  July  falls  on  a  Monday,  such  billa  &c.,  are 
payable  and  may  be  protested  for  nonpayment  on  tbe  noxt  Tuo>> 
day.     Chap.  366. 

Morlgaget  of  pa-tonal  property.  Where  the  debt  secured  by 
a  mortgage  of  personal  property  exceeds  thirty  dollars,  the  mort- 
gage must  be  recorded  by  tbe  clerk  of  the  town,  city,  or  plantation, 
where  tbe  mortgagor  resides,  or  possession  of  the  morlgnged 
property  must  be  delivered  to  and  retained  by  the  mortgagee ; 
otherwise  the  mortgage  will  be  valid  only  between  tbe  partiea 
iherela  This  provision  is  not  to  affect  any  contract  of  bottomry 
or  respondentia,  or  any  transfer,  assignment,  or  hypothecation  of 
any  ship  or  goods,  at  sea  or  abroad,  provided  tbe  mortgagee  takes 
poasesuon  of  the  same,  as  soon  aa  may  be  after  iheii  airival 
within  the  state.    Chap.  390. 
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Discr^raney  beiween  tke  title  and  body  of  an  act.  A  statuta, 
bearing  the  title  of  "  an  act  in  sddilioD  to  ao  act  providing  for 
the  goTernmenl  of  the  state  prison  and  for  punisbment  of  con- 
victs," autborizee  the  governor  and  council,  if  they  deem  it 
mceaaary,  "  to  change  the  present  organized  militia  company 
into  a  company  of  riflemen,  and  to  increase  the  number  to  sixty 
perwins,  subject  to  the  aame  duties,  liabilities,  restrictions  and 
penalties,  as  the  present  company  now  are."  Tbia  is  the  whole 
of  the  act.  What  connection  it  baa  with  the  "  government  of 
the  state  prison  "  and  the  "  punishment  of  convicts,"  is  not  quite 
BO  obvious  to  us,  as  it  probably  was  to  the  lefpslalure  of  Maine. 

Ilumoib.  The  eleventh  general  assembly  of  this  state,  at  the 
last  session  thereof,  which  commenced  in  December,  1838,  and 
terminated  in  March,  1839,  passed  a  lai^  number  of  statutes, 
ohiefiy  private  and  local  in  their  character. 

i^rituotu  lAqvors.  An  act  passed  March  3,  for  "  regulating 
tavern  and  grocery  license,"  contains  a  provision,  that  if  a  nut- 
jonty  of  the  legal  voters  in  any  county,  justice's  dislrict,  incorpo- 
rated town,  or  ward  in  any  city,  shall  petition  the  county  commis- 
tioners'  court,  or  other  authority  for  granting  licenses,  desiring 
that  spiritnous  liquors  shall  not  be  retailed  wiihin  the  bounds  of 
said  county,  district,  or  ward,  it  shall  not  be  lawful  to  grant  any 
license  therein,  until  a  majority  of  the  legal  voters  thereof  shall 
in  like  manner  petition  for  the  granting  of  the  same. 

Belting  on  eleclioru  is  prohibited  under  a  penalty  of  not  more 
than  one  thousand  dollara.     Feb.  15,  1889. 

Seat  of  goeemment.  Springfield,  in  the  county  of  Sangamon, 
is  made  the  seat  of  government  from  and  after  July  4,  1839. 
Feb.  21,  1839. 

Public  carriages  and  the  law  of  the  road.  An  act  passed  Feb- 
ruary 23,  1839,  to  regulate  public  carriages  and  ihe  law  of  the 
road,  contains  the  following  among  other  provisions : 

^  1.  Persons  travelling  with  carriages,  and  meeting  on  any 
turnpike,  road,  or  public  highway,  are  required  seasonably  to 
torn  their  carriages  to  the  right  of  the  centre  of  the  road,  ao  as 
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to  permit  their  carriage!  to  pass  one  another  without  iutemiptioa 
or  interrerence,  under  a  penalty  of  fire  dollara  for  every  neglect 
or  ofTencet  provided  any  injury  to  persons  or  property  accrue 
therefrom. 

^  3.  No  persoui  owning  any  carriage  running  or  travelling 
upon  any  road  for  the  conveyance  of  passengers,  shall  employ, 
or  continue  in  employment,  any  person  to  drive  such  carriage, 
who  is  addicted  to  drunkenness  or  the  excessive  use  of  spirituous 
liquors. 

^  3.  If  any  driver,  whilst  driving  any  such  carriage,  shall  be 
guilty  of  intoxication  to  such  a  degree,  as  to  endanger  the  safety 
of  his  passengers,  it  shall  be  the  duty  of  the  owner  of  the  car- 
riage, on  receiving  written  notice  of  the  fact,  signed  by  any  one 
of  the  passengers,  and  certified  by  htm  on  oath,  forthwiUi  to  dis- 
charge such  driver  from  bis  employment. 

^  4.  No  person  driving  any  carriage,  upon  any  turnpike,  road, 
or  public  highway,  with  or  without  passengers  therein,  shall  run 
his  hones  or  carriage,  or  permit  the  same  to  run,  upon  any  occa- 
sion, or  for  any  purpose  whatever. 

^  5.  It  shall  not  be  lawful  for  the  driver  of  any  carriage,  used 
for  the  purpose  of  conveying  passengers  for  hire,  to  leave  the 
horses  attached  thereto,  while  passengers  remain  therein,  without 
first  securing  the  horses,  so  as  to  prevent  their  running. 

^  6.  Owners  of  carriages  are  made  liable  jointly  and  severally, 
for  all  injuries  and  damages  done  by  any  person  in  their  employ* 
men!  as  a  driver. 

The  above  are  the  principal  provisions,  l^enalties,  forms  of 
proceedings,  &c.,  are  omitted. 

PotseaHoiu  and  title*  of  land.  Actual  possession  of  land, 
under  claims  and  sales  of  titles  made  in  good  faith,  and  payment 
of  taxes  thereon,  for  seven  successive  years,  constitute  a  legal 
ownership,  according  to  the  purport  of  the  possessor's  paper  title. 
March  2,  1839. 

Suilt  by  anignees.  Suits  instituted  in  the  nan^e  of  one  person 
for  the  benefit  of  another,  are  not  to  abate  by  the  death  of  the 
plaintiff,  but  may  be  prosecuted  to  judgment  and  execution  ii) 
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Ihe  same  manner  as  if  the  latter  were  plaintiff:  and  persons,  for 
whoee  use  auils  are  instituted,  are  to  be  con«dere<]  as  parties  to 
Ihe  proceedings,  so  far  as  to  authorize  judgment  against  them  for 
costs,  and  to  make  them  liable  for  fees,  and  to  allow  them  to 
prosecute  appeals,  &c.     March  2,  1839.     ^  1. 

In  acti<His  upon  instruments  made  assignable  by  law,  in  the 
name  of  the  assignee,  the  plaintiff  need  not  prove  the  assignment 
or  the  signature  of  the  assignor,  unless  the  fact  of  assignment  be 
put  in  issue  by  plea,  verified  by  the  affidavit  of  some  credible 
person,  stating  that  he  verily  believes  the  facts  stated  in  the  plea 
to  be  true.     Same,  ^  2. 

Connecticut.  The  general  assembly  of  this  state,  at  the  last 
May  session  thereof,  passed  fif^y-sijc  general  statutes,  and  several 
private  acts  and  resolves. 

Constitution.  An  amendment  relating  to  the  qualifications  of 
electors,  which  was  adopted  in  1837  and  1838,  in  the  manner  re- 
quired by  the  constitution  (see  American  Jurist,  vol.  xx,  p.  195), 
but  was  not  regularly  submitted  to,  or  voted  upon,  by  the  people, 
was  directed  to  be  submitted  to  them  for  their  ratification.  The 
question  presented  by  the  facts  above  stated,  being  an  interesting 
one,  we  shall  transfer  to  our  columns  the  report  of  the  committee 
on  the  judiciary,  in  reference  to  the  course  adopted  by  the  general 
assembly. 

"  Id  relation  to  the  proposed  amendment  of  the  constitution,  r&- 
ferred  to  in  the  communication  of  the  secretary,  it  appeals  that 
the  same  was  proposed  hy  a  vote  of  a  majority  of  the  bouse  of 
representatives,  duly  continued  and  published,  and  passed  at  the 
session  of  the  general  assembly  then  next,  by  a  vote  of  two  thirds 
of  each  house,  and  by  the  secretary  duly  transmitted  to  the  town 
clerks  of  the  several  towns.  Thus  far  the  provisions  of  the  con- 
stitution have  been  complied  with.  The  constitution,  however, 
requires,  that  the  amendment  shall  be  presented  to  a  town  meeting, 
"  legally  waned  and  held  for  that  jnityose."  It  appears,  that  in 
relation  lo  a  portion  of  the  towns,  do  vote  was  taken  on  the  pro- 
posed amendment;  and  in  relation  to  those  towns  where  votea 
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vera  taken,  it  does  not  appear  that  the  meeting  was  warned  for 
that  purpoee  ;  and  if  in  the  case  of  any  town,  a  meeting  were  so 
vamed,  as  there  was  no  proviaion  by  law  for  warning  such  meet- 
ing, tbs  committee  are  of  opinion,  the  same  cannot  be  coneidered 
aa  having  been  legdllp  wame^.  They  are  tberafore  of  opinitw, 
that  the  votes  which  have  been  heretof(M«  given,  in  the  aeveial 
town  meetings,  in  relation  to  thia  amendment,  are  to  be  rejecled. 
As,  however,  there  is  no  proviaion  by  the  conetitulion  aa  to  (he 
time  when  any  propoaed  amendment  shall  be  acted  upon  by  the 
several  towns ;  and  aa  the  legislature  is  authorized  to  provide 
by  law  the  mode  of  ascertaining  whether  such  amendment  baa 
been  approved  by  a  majority  of  the  inhabilants  of  the  state,  in 
town  meeting  legallyassembled,  the  committee  are  of  opinion,  that 
so  difficulty  exists  in  providing  by  law,  during  the  present  sesston 
of  the  general  assembly,  for  submitting  to  the  inhabitants  of  the 
several  towns  the  said  amendment  in  pursuance  of  the  consti- 
tution ;  and  if  the  same  shall  be  approved  by  a  majority  of  the 
electors  present  in  the  aeveral  towns,  in  town  meeting,  legally 
warned,  they  ara  of  (pinion  that  said  amendment  may  be  conud- 
erod  as  part  of  (he  constitution." 

Exemption*  from  atlachmeni.  Charcoal,  not  exceeding  twenty- 
five  bushels,  other  coal,  not  exceeding  two  tons,  and  wheat  flour, 
not  exceeding  two  hundred  pounds  weight,  being  the  property  <^ 
any  one  person,  having  a  wife  or  family,  are  exempted  from 
attachment,  warrant,  or  execution,  for  any  debt  or  tax.    Chap.  15. 

Begietraiion  of  electors  is  provided  for  by  chap.  19. 

Affc&oinc*'  Ken.  The  lien  upon  land  and  buildings,  in  virtue 
of  existing  laws,  is  extended  to  the  claims  of  aub-contractors,  tot 
labor  alone  or  labor  and  malenals,  to  the  amount  of  fifty  dollars 
or  more,  for  (he  period  of  sixty  days  afler  the  finiahing  of  the 
building  or  termination  of  the  contract.    Chap.  S9. 

Spiriluoue  liquore.  The  aeveral  towns,  at  town  meetings 
legally  warned  and  held  for  the  purpoee  in  the  month  of  January 
annually,  are  authorized,  by  a  major  vo(e  of  the  legal  voters 
present,  voting  by  ballot,  to  grant  liberty  to  any  person  or  persons, 
to  sell  vrines  and  apirituous  liquors  within  (heir  respective  towns, 
under  such  regulations  aa  they  may  adopt     And  the  sale  of  such 
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liquors,  JD  any  manner  contraiy  to  regulations  so  adopted,  or  in 
any  town  where  the  sale  is  prohibited,  is  made  punishable  by  fine. 
Chap.  52. 

United  States.  The  twenty-fifth  congrees  of  the  United  Stales, 
at  its  third  session,  which  terminated  March  3, 1839,  passed  two 
hundred  and  forty  statutes,  and  ten  joint  resolutbns.  Among  the 
statutes  of  general  interest  are  :  an  act  cDnceming  duelling  and 
the  punishment  thereof,  in  the  district  of  Columbia  (chap.  30), — 
two  acts  relating  to  the  judiciary  (chapters  36  and  81), — an  act  to 
provide  for  taking  the  sixth  census  (cbap.  S6), — and  an  act  in  ad- 
ditira  to  an  act  to  promote  the  progress  of  the  useful  arts  (chap. 
88.)    From  the  latter  we  extract  some  provisions. 

PmieaUjor  inventiont.  The  lixth  section  of  the  last  mentioned 
statute  provides,  '*  that  no  person  shall  be  debarred  from)  receiving 
a  patent  for  any  invention  or  discovery,  as  provided  in  the  act 
approved  on  the  fourth  day  of  July,  one  thousand  eight  hundred 
and  thirty-six,  to  which  this  is  additional,  by  reason  of  the  same 
having  been  patented  in  a  foreign  country  more  than  six  months 
prior  to  his  application :  Provided,  That  the  same  shall  not  have 
been  introduced  into  public  and  common  use,  in  the  United  States, 
prior  to  die  application  for  such  patent :  And  provided,  oho,  That 
in  all  cases  eveiy  such  patent  shall  be  limited  to  the  term  of  (bur- 
teen  years  from  the  date  or  publication  of  such  foreign  letters 
patent." 

The  teventh  section  of  the  same  statute  enacts,  that  "  every 
person  or  corporation  who  has,  or  shall  have,  purchased  or  con- 
structed any  newly  invented  machine,  manufacture,  or  composition 
of  matter,  prior  to  the  application  by  the  inventor  or  discoverer 
for  a  patent,  siiall  be  held  to  possess  the  right  to  use,  and  vend  to 
others  to  be  used,  the  specific  ntachine,  manufacture,  or  compoai-  . 
lion  of  matter  so  made  or  purchased,  without  liability  therefor  to 
the  inventor,  or  any  other  person  interested  in  such  invention ; 
and  DO  patent  shall  be  lield  to  be  invalid  by  reason  of  such  pur- 
chase, sale,  or  use  prior  to  the  application  for  a  patent  as  afore- 
said, except  on  proof  of  abandonment  of  such  invention  to  the 
public  ;  or  that  such  purchase,  sale,  or  prior  use  has  been  for  more 
than  two  years  prior  to  such  application  for  a  patent." 
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1— Manuel  da  CmmtU,  par  Alex,  db  Miltitz,  ClmmbellKii  de 
S.  M.  le  Roi  de  Prusse,  ancien  ministre  preB  la  Porte  Ottoinane. 
Tome  I  and  II,  Partie  I.    Londres  et  Berlin,  A.  Asher,  1S37. 

We  cannot  better  accomplish  our  purpose  of  making  this  work 
known  to  our  readers,  (han  by  presenting  them  with  some  ex- 
tracts from  the  author's  preface. 

"  The  high  utility  of  foreign  consulates  was  early  acknow- 
ledged by  all  the  commercial  stales  of  Europe.  The  publicists, 
however,  have  given  but  a  passing  notice  to  this  institution  ;  those, 
who  have  spoken  of  it  most  in  detail,  have  uttered  only  vague, 
and  frequently  even  contradictory  opinions,  concerning  the  char- 
acter and  attributions  of  consuls ;  the  authors  of  the  French  and 
English  dictionaries  of  commerce  have  furnished  articles,  more 
or  less  imperfect  on  this  subject;  but,  nowhere,  previous  to  the 
end  of  the  eighteenth  century,  had  there  been  even  an  attempt 
made  to  form  a  theory  of  the  principles  adopted  in  practice  hy 
the  different  powers,  in  regard  to  consuls  ;'  principles,  which 
several  of  these  powers  have,  nevertheless,  expressly  sanctioned 
hy  laws  of  regulation  or  by  diplomatic  conventions. 

"  The  merit  of  having  first  laid  the  foundation  of  a  theory  of 
the  consulate  belongs  to  the  late  Mr.  Steck,  counsellor  of  lega- 
tion in  the  department  of  foreign  affairs  in  Prussia,  in  his  essay 
on  consuls.* 

'  The  iketch  of  m  diseoane  on  connia,  bj  J.  H.  Meiulrr,  Hamburg,  1751 , 
in  quarto,  (carcelj  draerrei  to  be  nwntioned. 
.  'Ewaiiurlescoiuuls.par  Mr.  de  Steele,  Berlin,  1T90,  pet.  in  tJvo. 
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"  Thu  first  attempt,  which  is  but  a  mere  akelch,  a  single  stone, 
so  to  speak,  o(  the  edifice  to  be  built,  obtained  at  the  time  the 
unanimous  suffrage  of  all  competent  judges ;  and  it  even  now 
enjoys  a  sort  of  authority,  which  has  not  been  diminished  by  the 
later  works  on  the  same  subject. 

"Since  the  essay  of  Mr.  Steck,  two  treatises  on  the^brigin  and 
successive  developments  of  the  consular  institution,  have  been 
puUiahed,  one  in  1607,  by  F.  Borel,'  chief  of  division  in  the 
department  of  commerce,  at  St.  Petersburg)  and  tlie  other,  in 
1813,  by  D.  B:  Warden,'  consul-general  of  the  United  States  of 
North  America,  at  Paris.  The  labor  of  these  two  writers  has 
been  bestowed  in  part  upon  good  materials ;  but  their  researches, 
whatever  other  merit  they  may  possess,  have  produced  only  par- 
tial  and  very  limited  results.' 

"  The  want  of  a  complete  treatise  on  the  origin,  development, 
and  actual  organization  of  consular  establishments,  is  sUll  as 
great  as  ever.  The  theory  of  the  consulate  remains  to  be  con- 
structed. 

"The  hook,  which  I  present  to  the  public,  under  ihe  title  of  the 
Manual  of  Consuls,  is  intended  to  supply  the  insufficiency  of  those 
which  have  preceded  it.  It  is  particularly  destined  to  the  in- 
struction of  that  very  numerous  class  of  consular  agents,  who 
have  not  been  qualified  by  any  special  studies  for  the  employ- 
ment which  they  exercise. 

"  I  have  thought  proper  to  choose  this  point  of  view,  in  prefer- 
ence to  any  other,  because,  that  even  now,  and  notwithstanding 
the  repeated  experience  of  the  grave  prejudices  resulting  from 
it  to  the  interests  of  commerce,  and  to  the  dignity  of  govemmenls, 
the  practice  of  making  extemporary  consuls,  (d^improviter  det 

'  De  rarigine  et  dei  tbncUoiu  dei  consoli,  pu  F.  Borel,  St.  Ptteiiburg, 
1807,  in  {JTo. 

■On  tbr  origin,  nature,  progrew  and  infln^Dce  of  eonnilu  eitabtiihroenla, 
by  D.  B.  Warden,  Parii,  1813,  in  8to.  TiansUled  into  French  bj  Bernard 
BaiT^re  de  Morlaii,  Parii,  1815,  in  Bra. 

'  The  work  oT  Borel,  thongh  infinitely  laperidr  to  tiial  of  Warden  in  ar- 
tangement  and  oompoution,  ii  only  a  f«fy  ineomplele  iketeb. 
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cttnnib)  that  is  to  ny,  of  eonfiding  the  exercne  of  tionsular  Tddc- 
tions  to  mercbanta,  who  ara  frequently  ignorant  of  e*«ry  thing 
relating  to  the  office  of  consul,  prevaiU  in  the  majority  of  powers. 

*'  The  denn  of  becoming  generally  lueful  haa  naturally  de- 
termined me  to  write  in  that  language,  which  ii  the  moat  oniief^ 
sally  diffused. 

"  In  attaching  myself  to  fill  up  the  table  so  judiciously  aketetwd 
by  Mr.  Sleek,'  I  have  Degleclod  nothing,  in  order  to  render  my 
work  as  complete  as  ponibla. 

"  The  first  rolume  treats  of  the  origin  and  development  of  die 
ooDBular  jurisdiction,  in  the  interior  of  the  countries,  where  it  has 
been  eatabtiahed ; — of  the  administrative  and  judicial  institutioDS, 
oreated  for  the  benefit  of  commeree,  in  place  of  the  ooDsular 
juriadiction  ;  and  of  the  commercial  and  maritime  laws. 

"  Tl»e  second  volume,  divided  into  two  parts,  sets  forth  the 
origin,  development  and  actnal  organisation  of  foreign  consulates; 
the  stipulations  contained  in  the  principal  diplomatic  conventions, 
relating  to  the  establishment  of  foreign  consulates,  from  the  six- 
teenth century  to  the  present  time ;  (he  laws  of  regulation  of 
^ifierent  states  concerning  consuls ;  and  the  thaoiy  of  the  oonsu-  . 
late.  This  volume  is  terminated  by  an  alphabeticBl  taUs  o[  the 
authors  cited,  with  the  entire  titles  of  their  works. 

"  It  being  the  duty  of  consuls  to  protect  and  delcnd  the  inters 
ests  of  the  merchants  and  navigators  of  tbeir  nation,  they  are 
fre<]uently  under  the  necessity  of  undertaking  to  decide  questions 
of  law.  It  will  be  agreed,  that,  if  to  fulfil  worthily  and  success- 
fully this  important  part  of  their  functions,  it  is  of  the  first  neces- 
sity that  they  should  be  acqtwinted  with  the  different  judicial 
and  administrative  institutions,  created  for  the  benefit  of  cotn- 
merce  and  navigation,  it  is  not  less  indispensable  that  they  should 
have  clear  and  just  notions  of  the  commercial  and  maritime  laws 
of  the  countries  where  they  reside.  1  do  not  believe,  therefore, 
that  1  have  gone  aside  from  my  subject,  by  devoting  a  chapter 
specially  to  the  principal  monuments  of  maritime  and  commer- 
f  msttcn  in  the  eu>j  on  Coiuuli  with  thkl  in  thi 
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oial  Isw  anterior  to  the  eighteeDtfa  centuiy;  and,  by  giving,  under 
the  nibrick  of  each  stale,  a  sketch  of  the  successive  developroant 
of  its  commeniial  and  maritime  jurisprudence,  from  that  epoch 
to  the  present  day,  accompanied  by  an  indicati<»i  of  the  moat 
useful  works  to  be  oomiulted,  under  this  double  point  of  view : 
on  the  contrary,  this  labor  bas  seemed  to  ma  to  be  indispeoaable 
IB  a  book  desiioed  to  serve  as  a  guide  to  those  who  follow  the 
consular  career. 

'*  I  have  confined  myself  to  treating  of  tboee  states  which  have 
a  maritime  commerce,  the  anij  ones  among  whom  the  office  of 
consul  has  acquired  any  importance.  The  United  States  of 
North  America,  having  formally  acceded  to  the  principles  of  the 
law  of  nauoos  by  which  Europe  is  governed,  this  power,  essen- 
tially commercial,  must  naturally  be  included  in  the  researchea 
which  make  the  object  of  my  labora. 

"  la  regard  to  the  order,  in  which  it  might  be  proper  to  treat 
of  the  different  powers,  with  which  I  have  occupied  myaelf,  I 
have  adc^ted  that  which  Mr.  F.  G.  de  Martens  has  followed  Id 
his  diplomatic  course,  or  table  of  the  exterior  relations  of  the 
powers  of  Europe,  as  well  among  themselves,  as  with  other 
states  in  the  different  parts  of  the  globe.'  According  to  this  ot> 
der,  which  divides  Europe  into  the  powers  of  the  South,  Weat, 
North,  and  East,  France,  placed  at  the  head  of  the  other  pow- 
ers, is  followed  by  the  states  <^  Italy,  Spain,  Portugal,  Great 
Britain,  the  Low  Countries,  Denmark,  Sweden,  {and  Norway), 
Kussia,  Prussia,  Austria,  (Germanic  Empire),  Turkey,  and  the 
United  States  of  North  America. 

*'  It  will  be  perceived,  that  the  task  which  I  have  undertakeB 
has  required  laborious  researches.  I  have  carefully  collected,  I 
am  sure,  and  I  hope  also  with  some  discemment,  whatever  I 
have  found  relative  to  my  object  in  the  works  which  it  has  beeu 
ponible  for  me  to  consult  The  Collection  of  Maritime  Iaws 
anterior  to  the  eighteenth  century,  published  by  Mr.  Paidessns,* 
the  Coursa  of  Commercial  lisw  of  the  same  author,'  the  History 

'  Berlin,  1801,  T.  I— III,  in  8*0. 

•  l>uii,  1838—1836,  T.  I.— III.  in  4to. 

'  PviM,  1831,  T.  1.— T.  in  8vo.  fboith  edition. 
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of  Commerce  between  the  Levant  and  Europe,  by  Mr.  Deppiog,' 
and  tbe  Diplomatic  Course,  (above  cited)  of  the  learned  publlcbt, 
F.  G.  de  Martens,  have  furnished  me  with  precious  materials  for 
the  composition  of  the  chapters  on  the  maritime  laws,  on  the  judi- 
cial and  admiaislrative  institutions  which  govern  tbe  commerce  of 
France,  on  the  origin  of  foreign  consulates,  and  on  the  subsequent 
development  of  that  institution.  I  have  drawn  from  the  excellent 
work  of  the  late  Mr.  Scboell,  intituled  Course  of  History  of  the 
European  States,  from  tbe  overthrow  of  tbe  Roman  Empire  in  the 
West,  to  the  year  1789,'  Ihe  greater  number  of  tbe  historical 
notices  contained  in  the  notes.  I  have  conscientiously  indicated 
the  sources  from  which  I  have  drawn,  and,  so  far  from  being 
desirous  of  passing  ofT  the  productions  of  others  for  my  own,  I 
give  my  work  for  what  it  is  in  fact,  and  what  it  must  necessarily 
be  from  the  very  nature  of  its  object,  a  compilation.  It  is  as  much 
for  the  sake  of  the  authors  from  whom  I  have  borrowed,  as  for 
that  of  my  readers,  that  I  have  preferred  to  borrow  literally,  rather 
than  to  cover  the  extracts  which  I  have  made  uoder  the  mask  of 
anew  redaction. 

"  The  explanations  contained  in  the  notes  will  suffice  to  put  those 
readers  in  tbe  right  track,  who,  in  reference  to  some  accessory 
point,  more  or  less  in  relation  with  the  principal  matter,  should 
desire  to  make  more  profound  researches.  I  have  given  to  these 
notes  more  or  less  extent,  according  as  I  have  considered  the 
sources  to  be  consulted  to  be  more  or  less  within  the  reach  of  the 
reader. 

"  The  terms  of  practice,  of  finance,  of  commerce,  &c.  are  ex- 
plained at  the  bottom  of  the  text. 

*'  I  have  dwelt  at  more  length  on  the  judicial  and  administrative 
inslitutioDB  which  protect  French  commerce,  than  on  those  of 
other  states,  because  these  institutions  have  been  carried  in  France 
to  a  degree  of  perfection  which  is  nowhere  else  to  be  met  with. 

"  Tbe  book,  for  which  I  solicit  the  indulgence  of  the  public,  is 
not,  without  doubt,  exempt  from  imperfections  ;  but,  such  as  it  is, 

>  Puii,  1830,  T.  I.  II.  in  Rvo. 

>  Puii  and  Berl'iD,  Iti30-I834,  T.  I.— XLTl.  p«t.  m  8vo. 
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I  dare  to  hope  that  it  may  be  of  real  utility  to  the  conaular  agent 
and  the  diplomatist,  to  the  man  of  the  law,  to  die  raagistrnte,  and 
to  the  merchant." 

The  fint  volume,  and  the  firat  part  of  the  second  volume  only, 
have  yet  been  published.  The  remaining  part  will  contain  the 
laws  of  the  different  states  concerning  consuls,  end  the  theory 
of  the  consulate.  That  portion  of  the  firat  volume,  which  treats 
of  the  maritime  laws  of  Europe  and  the  Levant,  anterior  to  the 
aeveateenth  century,  cootains  the  fullest  and  most  accurate  account 
of  the  various  compilations  of  those  laws,  which  we  have  ever 
aeen.  This  whole  volume,  indeed,  is  particulariy  interesting  and 
valuable  to  (he  commercial  lawyer.  At  preseni,  it  is  quite  impoa- 
sible  for  us  to  follow  the  author  through  his  analysis  of  the  man- 
time  laws  and  institutions  of  the  commercial  world.  We  may 
possibly  return  to  the  subject  in  some  future  number.  In  the  mean 
time,  we  conclude  this  notice  of  Mr.  Mittilz's  work,  in  the  language 
of  an  English  journal,  the  Foreign  Quarterly  Review  for  April, 
1831: 

"  This  laborious  and  difficult  task  has  be«n  executed  with  the  greatest 
skill  and  success ;  and  whoever  has  occasion  to  consult  his  book  will 
find  in  it  an  ineifaauslible  source  of  informBlion  on  these  subjects, 
equally  useful  to  the  merchant,  the  jurist,  and  (he  consular  agent." 

2. — 7^  Jubilee  of  the  CoTUtitution.  A  Discourie  delivered  at  the 
request  of  the  Neio  York  Historical  Societg,  in  the  eity  of 
New  York,  on  Tueaday  the  30tk  of  April,  1839 ;  being  the 
fiftieth  mmiveraary  of  the  intnigwation  of  George  Washing- 
ton, as  president  of  the  United  States,  on  Thursday,  the  30th  of 
April,  1S39.  By  John  Qdincy  Adams.  New  York:  Pub- 
lished by  Samuel  Colman,  1&39. 

All  men  are  no  doubt  consistent  with  themselves;  but  there  are 
some,  to  whoee  conduct  we  are  never  able  to  get  the  key ;  and 
the  venerable  ex-president  Adams,  we  confess,  is  to  us  among 
that  number.  After  being  at  swords'  points  with  his  old  federal 
friends  for  so  many  years,  Mr.  Adams  comes  out  in  thia  discourse 
and  fairly  out^federeb  old  federalism,  in  his  notions  of  the  conati- 
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tution  of  the  United  States.  We  are  sorry  that  be  hu  given  the 
authority  of  his  name  to  what  seem  to  us  to  be  such  palpable 
heresies,  as  we  find  in  this  pamphlet  ;^-<]octrines,  which  might 
■lip  from  the  tongue  inadrertently  in  the  hurry  and  warmth  of 
controversy,  but  which  we  should  think  would  hardly  live  through 
the  deliberation  necessary  to  record  them  on  paper.  Argument 
would  hardly  be  >d  place  in  a  discourse  of  the  nature  of  that 
before  us  ^  and  this  is  probably  the  reason  why  the  orator  deata 
almost  entirely  in  asaertitw ;  but,  though  we  could  hardly  expect 
feasoning  and  argument,  die  writer's  assertioDS  would  have  lost 
little  of  (heir  force  or  pertinency,  if  he  had  withheld  the  turkii^ 
nieer,  which  accompaniee  them  throughout,  at  thoae  who  entertain 
and  defend  the  opposite  doctrines. 

3. — Croton  Caaes  reserved  for  consideration;  and  decided  htftha 
twelve  judges  of  England,  from  the  year  1799,  to  the  year 
1634.  By  William  Oldhall  Russell  and  Edward  Ryak, 
of  Lincoln's  Inn,  Esquires,  Barristers  at  Law.  With  references 
to  the  English  Common  Law  reports.  Philadelphia :  T.  and  J. 
W.  Johnson,  law  booksellers,  successors  to  Nicklin  and  Johnson. 

4.— Crown  Cases  reserved  for  consideration  ;  and  decided  by  the 
judges  of  England,  from  ike  year  1834,  to  the  year  1837.  By 
WiLLiAK  MooDi,  of  Lincoln's  Ian,  Esq.,  Barrister  at  Law. 
With  referances  to  the  Engltih  Common  Law  reports.  Vol.  1. 
Philadelphia,  by  dia  same. 

Criminal  jurisprudence  in  England  has  not  received  so  much 
attention,  compared  with  civil,  as  its  importance  demands.  The 
two  moderately  sized  octavo  volumes  before  us  contain,  we  be- 
lieve, all  the  cases  in  which  questions  of  law  have  been  reserved 
and  the  opinions  of  the  judges  taken  thereon,  since  the  com- 
nencement  of  the  present  century.  The  cases,  too,  are  very 
briefly  staled ;  and,  it  is  quite  manifest,  that  they  have  not  been 
deemed,  either  by  counsel  or  court,  to  be  worthy  of  the  conside- 
ration usually  given  to  civil  cases.  We  are  glad,  notwithstanding, 
that  tba  Maisis.  Johnsons  have  leprbted  these  reports.    Thvf 
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will  be  appracittted  the  more,  from  the  fact,  that  we  have  so  few 
Eoglwh  repoTta  of  criminal  cases.  We  perceive,  that  the  pub- 
lishers have  lettered  these  volumes  "  Eogliah  Crown  Caaea,"  and 
have  numbered  them  first  and  second  ;  from  which  we  infer,  that 
they  intend  to  continue  the  series.  They  are  neatly  and  so  fai  as 
we  have  examined  them  correctly  printed. 

S. — TTk  PtiMie  Statute  Lows  of  the  state  of  Conaectieut,  compiled 
in  obedience  to  a  resohe  of  ike  General  Assembly,  passed  May, 
1638,  to  which  M  prefxed  the  Declaration  of  Independence, 
Constitution  of  tt^e  Ihited  States,  and  Constitution  of  the  stale 
of  Connecticut.  Published  by  authority  of  the  state.  Hart- 
ford: John  L.  Boewell,  publisher,  1839. 

The  work,  of  which  the  foregoing  is  the  title,  is  a  republication 
of  the  edition  of  1835,  (see  Am.  Jurist,  vol.  zviii,  p.  231),  with 
the  addition  of  the  statutes  since  enacted,  except  the  stBtutes  of 
the  last  May  session,  incorporated  therein,  and  a  new  and  full 
index.  It  was  prepared  by  a  committee  appointed  for  the  pur- 
pose, consisting  of  Messrs.  John  Beach,  Thomas  C.  Perkins,  and 
Bc^l  R.  Hinmao,  the  secretary  of  die  state. 

We  wish  that  gentlemen  employed  to  revise  and  publish  the 
statute  laws  of  a  state  would  give  some  account  of  the  origin, 
progress,  and  consummation  of  their  work,  in  the  form  of  an 
advertisement.  In  this  voTume  of  the  Connecticut  statutes,  there 
is  abeolutely  nothing,  from  which  to  infer  by  what  authority,  or 
by  whom,  it  was  executed ;  nor  are  we  even  told  to  what  date  it 
includes  the  laws.  From  any  thing,  that  appears,  too,  the  work 
nay  be  entirely  spurious.  It  is  not  authenticated,  nor  does  it 
purport  to  be,  in  any  manner,  or  by  any  person.  It  is  said,  in 
the  title,  to  be  published  by  authority ;  but,  if  cited  in  another 
slate,  upon  what  could  the  court  rest  an  opinion  that  it  was  au- 
thentic ? 

We  perceive,  that  the  secretary  has  taken  the  precaution  to 
secure  a  copyright  for  the  work,  on  behalf  of  the  state.  We  are 
not  apprized  that  this  has  been  done  "  by  authority ;"  but  whether 
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ao  or  not,  it  is  the  most  mean  and  pitiful  piece  of  politiad  econo- 
my, to  say  no  iDore,  that  we  ever  heard  of.  It  would  have  been 
more  worthy  of  the  state,  and  better  economy  in  the  long  run,  to 
have  compelled  the  publishers  to  sell  it  to  the  citizens  at  the 
lowest  price  for  which  it  could  be  afforded,  and  thus  to  diffuse  as 
much  as  possible  a  knowledge  of  the  laws  among  the  people. 
The  revised  statutes  of  Massachusetts,  a  volume  contaiaing  nearly 
three  tiroes  as  much  matter,  is  sold  ot  two  dollars  and  forty  cents 
a  copy,  in  pursuance  of  a  compact  between  the  state  and  the 
publishers,  and  we  know,  tliat  in  consequence  of  the  lowoess  of 
the  price,  the  sale  has  been  very  great  and  greatly  to  the  profit  of 
the  publishers,  even  at  that  low  price.  We  repeat  it,  the  attempt 
by  any  state,  to  make  money  out  of  its  citizens  by  selling  them  a 
knowledge  of  the  laws,  or  the  allowing  of  others  to  do  so,  in  the 
name  or  on  "  behalf  of  the  state,"  is  mean  and  contemptible  in 
the  extreme. 

It  is  not  very  probable,  that  this  pretended  copy-right  will  ever 
be  pirated  :  but  if  it  should  be,  we  think  it  more  tlwn  doubtful 
whether  it  could  be  sustained.  We  are  not  aware  of  any  decision 
of  (he  precise  point,'  in  this  country.  A  French  writer,  however, 
on  the  subject  of  copyright,  decides  against  such  a  claim,  in  the 
following  paragraphs : 

*'  In  general,  acts  of  public  administration  cannot  be  the  object 
of  a  privileged  property,  either  on  behalf  of  the  government  or 
of  the  functionaries  from  which  they  emanate.  The  decree  of 
July  6,  1810,  and  the  ordinance  of  January  IS,  1620,  recognise 
the  right  of  every  one  to  print  and  sell  the  senate -consults,  codes, 
laws,  and  regulations  of  public  administration  ;  it  is  only  prohib- 
ited to  publish  editiont  of  them  before  their  insertion  in  the  bul- 
letin of  laws.  Circulars,  instructions,  and  official  letters,  which 
are  also  acts  of  the  public  authority,  belong  to  all  and  may  be 
published  by  every  body. 

"  It  is  the  same  of  the  reports  published  by  the  different  minis- 
ters, on  the  administration  of  justice,  finances,  &c.    The  leasoos 

'  It  hw  bpcn  decided,  we  believe,  that  (lie  opinions  of  ■  court  cwmot  be 
nude  the  (ubject  of  a  oopj-right  in  this  conntcjr. 
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of  laws,  (espoiii  des  motifs)  aod  the  reports  of  committees  of 
the  chambers,  are  also  public  documents,  emaoating  from  the 
authority  of  goverament,  and  conaequeDtly  belong  to  all.*'  Gas- 
tambide,  "Draiti  dc*  Conirefafow,  34,  25. 

There  is  the  same  reason  here  as  tn  Prance,  for  holding  that 
a  state  cannot  secure  to  itself  the  exclusive  'right  to  publish  and 
sell  its  laws.  In  any  of  the  remarks,  which  we  have  been  led  to 
make  on  this  subject,  we  do  not  intend  to  reflect  upon  the  com- 
mittee or  the  secretary.  They  have  no  doubt  inteoded,  and,  so 
far  aa  the  preparation  of  the  statutes  is  concerned,  have  actually 
performed  their  duty,  in  a  highly  creditable  and  proper  manner. 
The  book  is  very  beautifully  and  correctly  printed. 

4. — The  Jurist:  or  Laio  and  Equity  R^orter^  cotUaitiing  fuU 
reports  of  all  tht  eases  argued  and  determined  tn  the  several 
courts  of  law  and  equity,  in  England,  during  the  year  1839i 
Nos.  1  and  2.     New  York :  Habted  and  Voorhies,  1639. 

Though  the  publishers  of  this  work  have  forgotten  to  send  us  a 
copy  of  it,  our  duty  as  faithful  chroniclers  of  passing  events  re- 
quires that  we  should  inform  our  readers  what  it  is.  The  Jurist, 
then,  is  a  moalhly  American  reprint  of  the  cases  reported  for  and 
published  in  a  weekly  London  law  periodical,  called  the  Jurist ; 
and  is  to  be  published  at  the  price  of  seven  dollars  a  year.  Its 
object  undoubtedly  is  to  furnish  the  profession  with  the  English 
reports  as  early  as  possible.  It  has  one  advantage  over  the  series 
of  Term  Reports,  the  publication  of  which  was  recently  commenced 
hy  Messrs.  Little  and  Brown,  in  Boston ; — it  contains  the  cases 
decided  in  the  chancery  and  some  other  courts,  not  embraced  within 
the  plan  of  the  Term  Reports.  But,  on  the  other  hand,  it  labors 
under  the  double  disadvantage,  that  the  cases  are  not  so  fully 
reported  as  in  the  Term  Reports,  and  are  not  arranged  so  as  to 
make  independent  volumes.  The  members  of  the  profession  will, 
therefore,  do  well  to  have  both.  The  London  periodical  from 
which  the  Jurist  is  reprinted  is  noticed  in  our  last  April  number, 
and  the  Term  Reports  in  our  last  number,  "  to  which  we  refer  for 
a  more  particular  description." 
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7. — Dor  gtrntine  deuttehe  biirgerliehe  Pnteu  m  vergleidumg 

niit  dem  prnunscAen  itmd  Jrantatiaeltett  Civilverfalm*  tmd  mit 

den  neueiten  ForttcKritUn  der  Froteugfettgebung  *oa  Dr. 

C.  }.  A.  MiTTERNiiiBE,  GeheinMnrath  und  ProfeaMr  zu  Haidel- 

bei^.    Erater  BeiUag.  Se  Auf.    Bonn,  1838. 

The  laboni  of  the  leaned  sulhor  of  the  above  entitled  work  do 
not  seem  to  be  confined  or  even  chiefly  directed  to  the  department 
or  (he  criminal  law.  We  have  already  noticed  his  works  on 
criminal  procedure  and  on  evidence  in  criminal  cases.  We  have 
here  before  us  a  similar  work,  on  the  common  German  civil  pro- 
cess, compared  with  the  Prussian  and  French  systems,  and  the 
most  recent  legislative  provisions  on  the  subject  of  procedure. 

This  work  is  divided  into  eighteen  sections  :  1,  introduction  ; 
S,  connection  of  procedure  with  political  and  organic  inslitutions ; 
3,  requisites  of  a  system  of  civil  procedure  ;  4,  common  German 
procedure  ;  &,  Prussian  procedure  ;  6,  French  procedure  ;  7, 
changes  introduced  by  the  legislation  of  particular  stales;  8,  prin- 
ciples upon  which  the  itivestigation  of  the  facta  is  conducted ; 
9,  publicity  of  the  proceedings;  10,  professional  aid;  11,  reci- 
procal relation  of  the  parties  to  one  another,  and  means  of  pre- 
venting unjust  suits ;  13,  courts  of  coociliati(»i ;  13,  statement  of 
muttial  allegaiioDS  and  proofs  ;  14,  verbal  and  written  proceedings ; 
IS,  exhibition  of  the  complaint  to  the  court ;  16,  separation  of  the 
mattera  of  fact  alleged  by  the  parties  from  the  conclusions  of  law ; 
17,  means  of  eliciting  the  question  in  controvert ;  18,  insiitutioa 
of  the  concluding  mutual  statements  for  the  security  of  the  parties. 

We  can  scarcely  give  an  idea  of  the  work,  by  a  mere  tnnsla* 
tion  of  the  titles  of  the  sections,  imperfect  as  that  must  necessarily 
be ;  but  our  readers  will  perceive  that  it  treats  of  a  variety  of 
subjects,  which  are  of  gBueral  as  well  as  local  interest.  Some  one 
or  mor«  of  the  sections,  we  may  hereafter  take  occasion  to  trans- 
fer to  the  columns  of  our  journal.  In  the  section  on  courts  of 
conciliation,  the  author  gives  an  account  of  the  attempts  which 
have  been  made  In  ancient  and  modem  times,  to  prevent  law  suits 
by  a  timely  accommodation  ;  a  subject  which  has  heretofore 
awakened  considerable  curiosity  and  attentioD  among  our  Ugi» 
laton. 
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8. — TrmU  theorique  tt  pratique  de$  Cotttrrfafotu  en  tout  Genres, 
wde  la  Proprieli  en  matiere  de  Litterature,  TfuiUri,  ^.  Par 
AsKtBN  G^STAXBiDB,  Bvocat,  socien  Magistral.     Pans,  1887. 

9. — "Draiti  de  la  Contrefafon,  et  de  la  Foursuite  en  Justice,  eon- 
cemant :  lei  Brevets  d'Invention,  ^c,  la  Froprieti  littiraire, 
4^.  Par  Etiehrb  Blahc,  avocat  a  la  cour  royals  de  Paris. 
Paris,  1888. 

10. — "Draiti  des  Droits  d'Atiteurs  dan*  la  lAiterature,  let  Seieneet, 
et  les  Beaux-Aril.  Par  Adgitstin-Chablbs  Rshovabd,  coa- 
■eiller  a  la  cour  de  casaatioo.  Tome  Premier.  Paris,  1838. 
The  almost  simultaneoua  publication  of  these  three  treatises  in 
Paris  shows  that  considerable  interest  exists  in  France,  as  well  as  in 
other  countries,  on  ibe  subject  of  the  rights  of  authors  and  invent- 
ors. The  first  named  is  a  brief,  method icat^  and  very  clear  expo- 
sition of  the  several  matters  of  which  it  treats,  regarded  more  in 
a  practical  than  in  a  theoretical  point  of  view.  The  second  treatise 
is  of  greater  extent,  and  is  of  a  still  more  practical  character  than 
the  first  It  resembles  very  much  a  modem  English  or  American 
work  on  some  branch  of  the  law ;  containing  all  the  decided  cases, 
with  the  reasons  (so  far  as  th^  are  given)  on  which  they  are 
founded,  arranged  in  a  systematic  order ;  and  b^ing  a  son  of 
digest  of  the  existing  jurisprudence,  rather  than  an  elementary 
treatise. 

The  third  treatise  above-mentioned,  of  which  the  first  volume 
only  has  been  published,  is  of  a  diflerent  character  altogether. 
The  Review  of  Legislation  and  Jurisprudence  thus  speaks  of  it : 

"The  work  of  Mr.  Senousrd  on  patents  for  inventions  had 
already  assigned  him  a  distinguished  place  among  modern  juris- 
consults ;  and  his  new  labor  must  put  the  seal  to  a  reputation  justly 
acquired.  History,  philosophy,  foreign  legal  systems,  have  all 
been  happily  turned  to  account,  and  concur  in  forming  a  complete 
and  harmonious  whole.  Books  like  Mr.  Renouard*a  are  rarejn 
this  age  of  miserable  and  half  formed  productions ;  they  deserve 
a  particular  study." 
It  ia  to  this  work  we  an  indebted  for  the  disserlatioa  in  our 
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prewnt  aumbar  on  the  Theory  of  the  Bights  of  Authon,  which 
will  give  our  readeia  a  better  idea  tbao  any  deacnptioD  of  our 
own  of  the  charactei  of  the  work.  We  are  impatient  to  receive 
the  secoad  volume. 

Theae  French  works  contain  a  great  many  decided  cases,  on 
points  in  the  law  of  oopy-right  and  patent-rights,  which  have  not 
been  the  subject  of  legal  investigatioQ  in  this  country,  some  of 
which  we  may  hereafter  take  occasion  to  present  to  our  readers. 

11.— J  Mmuat  of  Law,  for  the  uw  of  Bunxet*  Mt»:  contaif 
ing,  a^hahetically  arranged,  the  legal  prinaple*  of  moatfre- 
querit  application  to  ordinary  biuintM  tratuaclioM,  together 
with  refereneei  to  the  authoritiet  nutaining  lAem.  By  Auos 
Dbak.  Albany,  William  A.  Gould  Si  Co.  New  York,  Gould, 
Banks  &  Co.  1838. 

Thia  is  a  aniall  actavo  of  two  hundred  and  forty  pages,  con- 
taining, aa  the  title  aets  forth,  the  legal  principles  of  moat  fre- 
quent applicatioD  in  ordinary  busioeaa,  arranged  in  alphabetical 
order.  We  have  no  great  laith  in  the  utility  of  law  manuala  for 
buainesa  men, — law  Bummaries,^-and  other  worka  intended  to 
fhcilitate  the  desirable  end  of  making  "  every  man  his  own  law- 
yer ;" — not,  however,  because  aomething  cannot  be  done  in  thia 
behalf,  but,  because  every  thing  that  haa  been  hitherto  d«ie  haa 
been  inadequate  to  the  end  proposed.  Woika  of  the  description 
alluded  to  have  usually  been  of  the  moat  abstract,  instead  of  a 
practical  character  ;  made  up  of  the  ultimate  and  elementary 
piinciplea,  the  axioma  of  legal  science,  rather  than  of  practical 
instructions  for  the  conducting  of  afiairs  in  their  legal  relations. 
The  work  before  us  is  not  an  exception.  It  may  be  a  useful 
manual  for  the  practiaing  lawyer,  but  we  doubt  very  much 
whether  the  man  of  business  will  find  it  a  manual  adapted  to  the 
conduct  of  afiairs,  without  the  aid  of  a  professional  adviser.  Sup- 
pose, for  example,  that  an  owner  of  landed  estate,  who  desires 
to  make  his  own  leasea,  looks  into  Mr.  Dean's  manual,  for  the 
necessary  inatructioo.  He  ia  there  informed,  under  the  head  of 
Leoae,  that: 
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"  To  the  making  of  •  good  leue  wvenl  ibingi  niual  concur. 

"  1.  Tbara  matt  bo  a  leiaor  not  restnined  from  making  a  lease. 

"  3.  A  leasee  not  dialled  to  receive. 

"  3.  A  thing  demiaed  which  ia  demisable,  and  a  sofficiently  dear  de- 
■ciiplion  of  it,  to  enable  it  to  be  identified." 

Our  inquiriiig  landlord  finds  these  three  negative  qualities  of  a 
good  lease  set  down  with  much  gravity  and  In  due  order.  But 
he  may  look  in  vain,  through  the  same  title,  and,  indeed,  through 
the  book,  for  any  further  information,  as  to  who  may  be  a  lessor, 
vho  may  be  a  lessee,  and  what  thing  may  be  demised, — the  very 
things  which  he  expected  to  fiud  in  hia  manual, — and,  for  know- 
ledge on  these  points,  he  will  be  reduced  to  the  necessity  of  going 
back  to  his  attorney.  We  hardly  think  this  a  fair  specimen  of 
the  information  proffered  by  the  manual,  (though  we  hare  taken 
the  example  at  random,)  aad  we  do  not  give  it  as  such.  We  tliink 
a  book  might  be  made  on  legal  hygiene,  if  we  may  venture  upon 
such  an  expression,  which  would  be  really  useful  to  men  of  busi- 
ness, and  would  effect  the  end  proposed  by  the  class  of  works  to 
which  the  manual  belongs ;  but  it  must  be  made  in  a  wholly 
different  manner,  from  the  books  of  that  class ;  not  stating  ab- 
stract elementary  principles,  to  be  applied  by  men  of  business, 
in  the  daily  relations  of  life  ;  but  singling  out  some  particular  line 
of  business,  and  giving  practical  instructions  for  the  conducting  of 
it  in  all  its  legal  relations. 

12. — An  analytical  Abridgment  of  ffenCs  Commentaries  on 
AmericoM  Laie^  WOh  a  full  teria  of  Questiont  for  examina- 
lion,  adapted  hotJv  to  the  analysis,  and  to  the  original  Conanen- 
tariet.  By  J.  Eastuar  Johnson,  Counsellor  at  Ijaw.  New 
York :  Halsted  &  Voorhies,  183». 

This  is  an  octavo  volume  of  nearly  four  hundred  pages,  two 
htmd'red  and  sixty  of  which  are  made  up  of  an  abridgment  of 
Kent's  Commentaries,  and  the  residue  are  devoted  to  a  seritM  of 
questions  adapted  to  that  work.  The  abridgment  is  very  much 
condensed.  It  ia  intended,  as  the  author  informs  us  in  his  pre- 
iww,  for  the  use  of  maichants,  junior  mamben  of  the  bar,  mi^ 
16* 
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giatTEtea,  Btudents  at  law,  and  atudenta  ia  literature.  The  work  is 
indorsed  by  Measra.  D.  D.  Barnard,  of  Albaoy,  and  B.  F.  Butler, 
of  New  York,  whose  certificates  are  published  immediately  next 
'  to  the  dedication,  under  the  head  of  '*  Testimonials."  The  last 
□amed  gentleman  states  that  he  baa  read  the  work.  We  ere  not 
in  the  habit  of  [tiacing  much  reliance  on  "  teslimoniab;"  but 
when  a  gentleman  of  the  established  reputation  and  character  of 
Mr.  Butler  gives  his  sanction  to  a  work,  we  think  Uie  public  hare 
a  right  to  rely  upon  it  with  confidence.  Mr.  Butler's  certificate  ia 
as  follows : 

"  I  have  read  the  analytical  abridgment  of  Kent's  Comroen* 
taries  recently  compiled  by  J.  Eastman  Johnson,  Esquire,  and 
take  pleasure  in  saying  that  the  work  appears  to  me  to  have  been 
executed  with  much  judgment  and  accuracy.  If  properly  used 
hy  the  student, — that  is  to  say — not  as  a  substitute  for  the  original 
work,  but  as  a  means  of  assisting  him  in  understanding,  digesting, 
and  recollecting  its  contents — it  can  scarcely  fail  to  be  a  useful 
appendix  to  the  commentaries.  The  questions  subjoined  to  the 
abridgment  seem  to  me,  so  far  as  I  have  examined  them,  to  be 
pertinent  and  well  framed.  They  will  be  found  useful  to  instruc* 
tors  who  employ  the  original  work  as  a  text  book ;  and  if  the 
student  who  has  not  the  benefit  of  regular  examinations  will  ap- 
ply himself  to  the  labor  of  writing  out,  after  the  diligent  study 
of  the  text  and  the  abridgment,  answers,  from  memory,  to  the 
questions  on  each  lecture,  I  cannot  doubt  the  great  advantage  he 
will  derive  from  this  manual." 

13. — The  Tried  of  Jeaut  before  Caiaphat  and  Pilate.  Being  a 
Refutation  of  Mr.  Salvador^t  chapter  entitkd  "  the  trial  and 
eondenmaiion  of  Jesus."  By  M.  Ddpik,  advocate  and  doctor 
of  laws.  Translated  from  the  French,  by  a  member  of  the 
American  Bar,  Boston,  Charles  C.  Little  and  James  Brown, 
ISSd. 

This  little  work,  though  chiefly  interesting  in  a  religious  point 
of  view,  and  as  a  contribution  to  the  department  of  biblical  criti- 
cism, is  not  without  interest  to  the  student  of  general  or  compan- 
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live  juriapnidence.  Dupin,  th«  author,  is  ona  of  the  most  cele- 
brated of  living  French  jurists ;  and,  the  translator,  we  under- 
stand, is  a  gentleroaii  "  of  the  American  Bar,"  not  less  distin- 
guished for  his  literary  and  scientific  attainments,  than  for  hla 
knowledge  of  the  law.  The  preface  of  the  translator  will  servO) 
better  than  any  thing  of  our  own,  to  give  an  idea  of  the  work; 
and,  as  it  is  short,  we  give  it  entire. 

'*  A  few  yean  ago,  Mr.  Joseph  Salvador,  a  physician — and  a 
descendant  of  one  of  those  Jewish  families,  whom  the  intolerance 
of  Ferdinand  the  Catholic  expelled,  in  a  body,  from  Spain,  about 
the  year  1492 — published  at  Paris  a  learned  work,  entitled 
'  Histoire  des  Institutions  de  Moise  et  du  Peuple  Hebreu,'  or 
History  of  the  Institutions  of  Hoses  and  the  Hebrew  People  ;  and 
in  one  chapter  of  his  work  he  gives  an  account  of  the  AdminU' 
Iration  of  Jiuttee  among  the  Hebrews.  To  that  chapter  he  haa 
subjoined  an  account  of  the  *  Trial  and  Condemnation  of  Jesus  ;* 
in  the  course  of  which  he  expresses  his  opinion,  that  the  trial, 
conndered  merely  as  a  legal  proceeding,  was  conformable  to  the 
Jewish  laws. 

"The  author  of  the  following  little  work,  M.  Dup'm,  who  is  one 
of  the  most  eminent  lawyers  of  the  French  bar,  immediately 
called  in  question  the  correctness  of  Mr.  Salvador's  opinion,  and 
e&tered  up<Hi  an  analysis  of  this  portion  of  his  work,  with  a  view 
to  examine  its  soundness ;  and  the  present  volume  contains  the 
result  of  that  examinatioa,  conducted  with  great  legal  skill  and 
extenMve  learning. 

"  It  appears,  that  he  had,  many  years  before,  in  a  little  woik, 
entitled  '  I%e  Free  Defence  of  Accused  Persons,'  published  in 
1815,  taken  the  same  views  of  this  great  trial;  which,  as  he 
observes,  has  been  justly  called  '  the  Pastion  or  Suffering  of  our 
Savior ;  for  he  did  in  truth  suffer,  and  had  not  a  trial.' 

"  The  author's  attention,  however,  had  been  withdrawn  from 
this  subject  for  several  years,  when  it  was  again  brought  under 
his  notice  by  the  work  of  Mr.  Salvador ;  a  copy  of  which  was 
sent  to  him  by  that  writer,  with  a  request  that  M.  Dupin  would 
gjve  some  accouqt  of  it.    Accordingly,  says  the  latter, '  it  is  ia 
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compliance  with  ha  re^vat,  and  not  from  a  tpiiit  of  hastily, 
that  I  have  made  tfais  eiaminatioD  of  hia  work ;'  and  be  girea 
ample  proof  of  faia  good  feeling  lowarda  Mr.  Salvador,  with 
whom,  he  aays,  he  is  penoually  acquainted,  and  for  wboee  talenli 
he  has  a  great  respect. 

"  With  this  friendly  spirit  he  enters  upon  his  ezamiiiatiaii ; 
which  is  conducted  with  an  ability,  learning,  anintatioD,  and  in* 
lereat,  that  leave  nothing  to  be  desired.  As  an  argnmeot,  his 
work  is  unanswerable,  he  has  demolished  that  of  his  adversary; 
and,  for  inteose  interest,  we  do  not  know  any  publicotioo  of  the 
present  day  to  be  compared  with  it 

"  The  introductory  aiuilytit  of  Mr.  Salvador's  chapter  on  the 
administration  of  justice  according  to  the  Jewish  law  will  be 
highly  inslructive  and  intereating ;  and  those  persons,  who  have 
not  been  accustomed  to  read  the  Bible  with  particular  reference 
to  the  law,  will  find  many  new  and  striking  views  of  that  portion 
of  the  Scriptuiea.  They  cannot  fail  to  be  particularly  struck 
with  the  extraordinary  care  taken  to  secure  by  law,  the  personal 
liberty  and  rights  of  the  citizen. 

"  According  to  Mr.  Salvador's  view,  the  Amdamental  division 
into  caste*  ia  the  principal  basis  of  the  oriental  theocracies. 
Moees,  on  the  coDtfsry,  took  for  his  basis  the  unity  of  the  people. 
In  bis  system  of  legislation  the  people  are  every  thing ;  and  the 
author  shows  us,  that  every  thing,  eventually,  is  done  for  them, 
by  them,  and  with  them.  The  tribe  of  Levi  was  established, 
only  to  supply  a  secondary  want ;  and  that  tribe  was  very  tax 
from  obtaining  all  the  powers  which  we  are  apt  to  attribute  to  it ; 
it  did  not  make,  nor  develope  the  laws;  it  did  not  judge  at 
govern ;  all  its  members,  even  the  high  priest  himself,  were  sidi- 
ject  to  the  control  of  the  elders  of  the  nation,  or  of  a  eenale 
legally  assembled. 

"  Intimately  connected  with  these  rights  of  the  people  was  the 
liberty  qfapeteh ;  and  Mr.  Salvador,  in  his  chapter  on  the  pubUe 
orator*  and  prophett,  maintains,  and  in  the  opintoo  of  M.  Dupio, 
proves  clearly,  that  in  no  nation  was  the  liberty  of  speech  ever 
■0  unlimited,  as  among  the  Hebrews.    Accordingly  ha  ahserrea 
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— *  Wbnt  an  'additTonal  difiereDce  was  this  between  the  IsnieliteB 
and  the  Egjrptians  I  Among  the  latter,  the  mass  of  the  people 
did  not  dare,  without  incurring  the  hazard  of  the  most  terrible 
punishment,  to  utter  a  word  on  a^rs  of  state ;  it  was  Harpo- 
crates,  the  god  of  silence,  with  bia  finger  on  hia  closed  lips,  who 
VM  their  God ;  in  Israel,  it  was  the  right  of  speech.^ 

"But  we  forbear  any  further  reflections,  and  submit  this  re- 
markable performance  to  our  readers.  Those,  who  are  familiar 
with  the  animated  tone  of  French  writers,  will  perhaps  discover 
in  this  translation  some  loss  of  the  fire  and  intensity  of  the 
origioal ;  but  the  trtmslator'a  purpose  will  be  efiected,  if  his  rer- 
HOQ  iImUI  be  found  to  be  a  faithful  one." 

14. — DUterlatio  juridiea  inattguralis,  de  Legihus  et  Inttitutia  *» 
Cotnmodum  Mente  Alienatorum,  quam  publico  ac  soleoni  examini 
submittit  Janits  Schxokdbb.  Trajecti  ad  Rbenum,  1838. 
This  dissertation,  in  two  huadred  and  forty  octaTO  pages,  prs- 
nnts  the  fullest,  moat  accurate,  and  most  methodically  arranged 
▼lew,  which  we  have  ever  seen,  of  the  laws  and  institutions  of 
different  eouotHea,  f<M'  the  benefit  of  Uie  insane.  It  is  divided  into 
three  parts :  I.  De  legibus  et  institutis  apud  populos  oultiorea  ciica 
mente  nlienatos  ante  ssculum  XIX  obviis ;  11.  Da  legibus  et  insti- 
tntiB  apud  populos  cultiores  in  mente  alienatonirn  causa  steculo 
XIX  ortis  \  in.  De  jure,  in  causa  mente  alienatorum  coDstituendo 
obeervationea.  The  first  part  contains  three  chapleis :  1,  de  legi- 
bus et  institutis,  qus  mente  alienatorum  penonas  spectant;  3,  de 
jure  ad  tuenda  mente  alienatorum  bona  apud  varios  populos  con- 
ftiluto;  3,  de  esaminanda  animi  couditione  eorun))  qui  mente 
alienati  esse  dicuntur.  The  second  pan  contains  three  chapters : 
1,  de  legibus  et  institutis,  qu»  mente  alienatorum,  personas  spec- 
ttat ;  2,  de  legibus  ad  tuenda  mente  alienatorum  bona  sancitis ;  3, 
de  examinanda  animi  eonditione  eorum,  qui  insani  esse  dicuntur. 
Tbo  third  partcontMiu  two  chapters:  l,dei>s,quEevel  personarum 
vel  bonoruro  mente  alienatorun)  cura  a  tegumlalore  adhuc  poslu- 
laje  yidentur;  2,  de  camns  cogfjitione  et  mentis  alien^iionis  inqui- 
titiiMie  rite  iqetitHenda, 
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It  would  be  mere  afiectation  in  ua,  to  pretend  to  be  indifferent 
to  the  estimation,  in  which  the  works  of  our  own  countrymen  are 
held  hy  men  of  icientific  and  literary  distinction  in  other  coon- 
tries.  We  were  much  gratified,  therefore,  to  see  an  elaborate 
review  of  Mr.  Justice  Story's  work  on  Equity  Pleading,  in  the 
(London)  Law  Magazine  for  May  laM,  under  the  title  of  English 
Equity  in  America.  The  writer,  who,  from  the  signature,  and 
certain  internal  evidence,  we  conjectura  to  be  Mr.  Calvert,  author 
of  a  treatise  on  Parties  to  Suits  in  Equity,  pronounces  a  favora- 
ble and  complimentary  judgment  upon  the  woric.  The  following 
extract,  which,  however,  relates  quite  as  much  to  the  subject  of 
the  title  of  the  review  as  to  the  book  reviewed,  will  he  read  with 
interest. 

"  When  we  found  that  a  lawyer,  distinguished  by  these  cele- 
brated publications,  had  written  commentaries  upon  the  pleadings 
and  practice  of  courts  of  equity  in  England  and  America,  our 
curiosity  was  excited  to  see  how  far  our  English  doctrines  are  in 
harmony  with  those  of  the  writer  himself,  and  of  the  courts  of 
which  he  is  a  distinguished  ornament.  That  there  should  be  a 
difference  upon  essential  principles,  we  did  not  expect.  But  we 
have  certainly  been  much  surprised  to  find,  that  all  our  doctrines, 
with,  we  believe,  scarcely  any  exceptions,  are  approved  of  and 
adopted  in  daily  practice  in  the  American  courts  of  equity.  A 
half  century  has  elapsed  since  the  two  countries  were  separated. 
During  that  period  the  courts  of  America  have  been  wholly  inde- 
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pendeat  of  the  courts  of  Englajid.  American  odrocales  hne 
been  allowed  to  argue,  and  judges  to  decide,  without  any  other 
deference  to  the  decisions  and  principles  of  the  English  courts, 
than  that  which  good  sense  and  pure  morality  will  always  retain 
over  enlightened  and  correct  understandings.  Yet  we  find  that 
(be  sway  of  our  equitable  principles  ia  as  firmly  established  in 
American  courts,  as  if  they  still  owed  atlegiance  to  the  house  of 
lords,  as  to  the  supreme  court  of  appeal.  This  result  appears 
to  us  to  be  most  satisfactory ;  a  result,  in  which  this  country  may 
find  abundant  cause  for  self-congratulation.  We  may  add,  in 
justice  to  great  men  now  departed,  that  such  coincidence  of  opin* 
ion,  such  approbation  of  lawyers,  of  men  of  property,  of  men 
engaged  in  business,  in  all  the  intricate  relations  which  arise  out 
of  the  possession  and  transfer  of  property,  and  compelled  by 
their  own  interests,  and  labors  to  observe  the  consequences  to 
which  legal  and  equitable  principles  have  led,  of  men,  too,  who 
hare  the  power  of  changing  laws  which  they  deem  erroneous,  as 
well  as  that  of  confirming  them  when  found  to  be  correct,  may 
teach  this  country  how  targe  a  tribute  is  due  to  the  memory  of 
many  of  her  chancellors,  of  such  lawyers  as  lords  Nottingham 
and  Hacclesfield,  who  sowed  the  seeds  of  our  equitable  jurispru- 
dence, and  lords  Hardwicke  and  Eldon,  who  have  successively 
added  their  exertions  in  bringing  the  harvest  to  maturity.  The 
dynasty  of  Napoleon  has  passed  away,  but  his  code,  in  fulfilment 
of  his  prophecy,  still  asserts  for  his  memoiy  abundant  claims 
upon  the  gratitude  of  France :  and  now  that  England  has  lost 
political  dominion  over  her  colony,  she  still  maintains  with  every 
judgment  that  issues  from  her  courts  a  judicial  authority  over  her 
independent  ally. 

'*  The  cases  quoted  by  Mr.  Justice  Story  in  support  of  his  opin- 
ions are  English  cases,  in  the  proportion  of  full  twenty  to  one. 
We  search  in  vain  for  fresh  lights  thrown  by  American  judges 
upon  OUT  equitable  doctrines.  Those  judges  have  followed  in  our 
traces  with  scrupulous  care ;  nor  does  the  work  before  us  men- 
tion any  departments  of  the  science,  in  which  they  have  intro- 
duced alterations  or  essential  improvements.     We  confess,  that 
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we  did  Dot  wish  to  find  the  homage  to  EagUah  authori^  carried 
to  ao  gieat  an  exteot.  It  would  have  given  us  far  greater  pleaa- 
lire  to  have  been  informed  of  some  deoisiooe,  in  which  more 
original  riewi  had  been  taken,  and  in  which  our  commentator  had 
relied  with  greater  confidence  utmo  the  decisions  of  American 
eourta." 

In  the  following  remarks,  the  reviewer  comments  upon  Mr. 
Justice  Story's  criticism  of  the  rule  laid  down  by  the  former,  (if 
ve  are  right  in  our  conjecture  that  the  writer  is  Mr.  Calvert)  in 
his  work  on  Parties  to  suits  in  Equity.  Both  the  rule  and  the 
expoeitioD  of  it  are  well  worthy  the  attention  of  the  equity  law- 
yer, 

"  There  is  no  part  of  the  commentaries  which  Is  more  care- 
fully labored  than  the  chapter  on  the  proper  pertiea  to  bills. 
We  advert  to  it  the  more  attentively  because  we  venture  to 
thick  that  our  author  has  dissented,  without  good  reason,  from  a 
criticism  upon  the  general  rule  concerning  parties,  which  has 
been  offered  in  a  modem  publication.  '  In  a  recent  work,*  (Cal- 
vert on  Parties  to  Suils  in  Equity)  it  is  remarked  in  a  note, 
*  which  came  to  my  hands  since  this  whole  chapter  on  parties 
was  written,  it  is  stated  that  the  true  rule  is,  that  all  persons  hav- 
ing an  interest  in  the  object  of  the  suit,  not  all  parties  having  an 
interest  in  the  et^ect  of  the  suit,  ought  to  be  made  parties. 
Whether  this  criticism  on  the  language  of  the  authorities  and  of 
the  elementary  writers  is  well  or  ill  founded,  it  does  not  seem 
necessary  here  to  consider,  as  I  am  not  aware  that  it  removes  a 
single  difficulty  or  doubt  in  examining  the  subject  of  parties.*  It 
is  obvious  that  there  is  a  distinction  between  the  ideas  conveyed 
by  the  two  words.  The  prayer  contains  the  object ;  the  stating 
and  charging  part,  the  subject  of  suit.  In  one  hill  a  trust  is 
stated,  and  execution  of  it  is  prayed  ;  in  another  the  same  trust  a 
stated,  with  a  prayer  that  the  trust  fund  may  be  reduced  into  pos- 
session. These  bills  are  identical  in  the  subject  of  stiit,  namely, 
the  trust.  They  differ  in  the  object,  ea  one  is  the  execution  of 
he  trust  and  the  other  is  not  The  eetttiit  que  Irvat  are  necessary 
parties  in  the  former,  but  not  in  the  latter.    Again,  two  bills  con- 
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tBin  lbs  same  statement  of  the  same  mortgage,  the  one  praying  a 
eale,  the  other  a  forecloeure.  In  the  former  the  personal  aa  well 
aa  the  real  repreBeDtalive  of  the  deceased  mortgagor  ia  to  be  a 
party,  id  the  other  the  real  representative  alone. 

"  But  it  may  fairly  be  said,  that  the  vagueoeH  introduced  into 
the  rule  by  the  use  of  the  word  subject  is  much  greater  than  it 
would  appear  to  be  from  the  coDsideration  of  these  cases.  Two 
bills  may  be  filed  with  refer«Dce  to  the  same  landed  estate ,  the 
one  pnying  specific  performance  of  a  contract  for  sale,  the  other 
pmying  a  paTtition.  There  is  certainly  no  abuse  of  langtiage  in 
applying  the  word  suhjeet  to  the  estate.  Yet  no  reastxiing  ia. 
neceaeary  to  show  that  these  two  suits  will  altogether  difier  from 
one  another  in  respect  of  the  persons  to  be  made  defendants. 
These  doubts  disappear  at  once,  if  the  word  '  object'  is  substituted 
in  the  general  rule  for  the  word  '  subject.'  We  haTe  mentioned 
these  instances  as  being  of  the  most  common  occurrence.  They 
appear  to  be  sufficient  to  show  that  the  dbtinction  has  not  beea 
suggested  without  adequate  reason.  In  truth,  the  distinction  is 
one  of  vital  importance.  A  pleader^s  mind  must  for  ever  dwell 
on  his  decree^on  the  position  which  he  ia  to  occupy  at  the  hear- 
ing far  further  directions,  on  the  relief  to  be  then  obtaiued,  and 
the  mode  in  which  the  several  interests  of  the  several  parties  are 
than  to  be  dealt  with.  What  difierence  is  there  between  a  bill 
for  relief  and  a  bill  for  discovery  ?  Simply  the  object  of  th« 
suit  The  two  bills  may  ooatain  the  same  statements  of  the  sub* 
jecL  They  differ  in  the  prayer,  that  is,  io  the  statement  of  the 
object.  Corresponding  with  that  difierence  there  is  also  a  difier- 
ence  in  the  requisite  parties. 

"  In  examining  a  few  passages  of  the  work  before  us,  it  will, 
we  think*  appear,  that  our  author  has  fallen  into  one  or  two  errors 
by  orarlooking  this  very  distinction,  and  that  he  actually  adopts 
it  when  he  desires  to  be  praaise.  For  instance,  he  observes,  <  In- 
daed  it  may  be  laid  down  as  a  g^ieral  rule,  that  where  any  per- 
flons  are  made  trustees  fof  the  payment  of  debts  and  legacies, 
ihsy  may  sustain  a  suit  either  as  plaintifia  or  aa  defeadaots,  with- 
out bfioging  befon  the  court  the  orsditors  and  legatees  for  whom 
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thejr  are  trustees,  which,  in  many  cases,  would  be  iinpouible. 
And  the  rights  of  the  creditors  or  legatees  will  be  bound  by  the 
decision  of  the  court,  when  fairly  obtained  against  the  trustees. 
In  such  cases,  the  trustees,  like  executors,  are  supposed  to  repre- 
sent the  interests  of  all  persons,  creditors  or  legatees.'  In 
support  of  this  passage,  our  author  quotes  an  American  authority 
and  certain  passages  in  lord  Redesdale's  treatise  on  pleading. 
We  regret  that  we  have  not  the  power  of  referring  to  the  report 
of  the  American  case.  The  passage  in  lord  Itedesdale's  work 
is  founded  upon  cases  in  which  a  principle  is  avowed  quite  dis- 
tinct from  representation,  and  from  any  consideration  of  the 
number  of  the  persons  interested.  Thus  in  Franco  v.  Franco, 
one  of  the  cases  quoted,  lord  Rosslyn  says,  speaking  of  Hamme 
e.  Stevens, '  That  was  a  suit  for  the  execution  of  a  trust.  ThM 
is  no  bill  for  the  execution  of  a  trust.'  The  distinction  then  which 
his  lordship  took  was  founded  upon  the  object  of  the  suit,  which 
was  in  the  one  case  an  execution  of  a  trust,  and  rendered  it 
necessary  to  bring  the  cestvis  que  trtat  before  the  court,  in  the 
other  it  was  merely  to  reinvest  a  fund  which  had  been  improperly 
disposed  of,  and  could  be  accomplished  in  their  absence. 

"  The  following  sentence  contains  another  instance  of  an  incor- 
rect expression,  which  may  be  attributed  to  the  adoption  of  some 
other  guide  than  the  object  of  the  suit  as  the  test  of  the  necessary 
parties. — 'In  the  next  place,  the  frame  of  the  particular  bill 
may  also  furnish  a  ground  to  dispense  with  persons  who  should 
otherwise  be  made  parties.  Thus,  for  example,  if  a  bill  is  framed 
for  a  general  account  of  a  trust  fund  in  the  hands  of  trustees,  all 
of  tbem  should  be  made  parties.  But  if  the  bill  is  so  framed  as 
only  to  seek  an  account  of  so  much  of  the  trust  fund  as  has 
come  to'the  hands  of  a  particular  trustee,  he  alone  is  a  necessary 
party.'  There  is  a  doubt,  whether  afler.  the  recent  decision  of 
Munch  V.  Cockerell,  (8  Sim.  237,)  it  would  be  safe  to  act  upon  the 
case  of  Selyard  tt.  Harris,  from  which  the  doctrine  contained 
in  this  passage  is  taken  ;  but  if  it  is  assumed  to  be  law,  the  case 
is  not  one  of  dispensation  of  parties — that  is,  no  persons  required 
by  tbe  frame  of  the  suit  to  be  parties  were  omitted.     The  case 
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was  Bimply  one,  in  which  the  prayer  waa  so  worded  as  not  to 
make  certam  persons  necessary  parties,  in  which  the  object  of 
the  suit  required  for  its  fulfilment  only  the  representatives  of 
Harris,  a  deceased  trustee  ;  and  as  it  did  not  affect  his  co-tniBteea, 
did  not  render  their  presence  necessary.  If  this  case  is  compared 
with  a  real  case  of  dispensation,  the  distinction  is  immediately 
apparent.  '  So  a  person  who  is  a  mere  nominal  or  formal  party 
may  sometimes  be  dispensed  with,  although  if  he  were  joined  in 
the  suit  there  would  be  no  ground  for  exemption  on  his  part.* 

"  We  will  now  offer  a  few  of  the  instances  in  which  Mr.  Jus- 
tice Story,  desirous  of  being  perfectly  correct,  adopts  the  word 
object,  or  a  word  equivalent  in  meaning  to  the  word  ohject,  as  a 
test  to  necessary  parties.  Where  &  person  required  to  be  an  ac- 
tive party  was  abroad,  the  expression  used  is,  '  the  objection 
was  held  fatal  to  the  entire  object  of  the  suit.'  Again,  as  to 
making  numerous  bodies  of  persons  parties,  it  is  said,  that  they 
must  be  made  parties, '  if  the  object  of  the  bill  was  to  dissolve 
the  company,  or  to  subvert  its  articles.'  Mr.  ChaDcellor  Kent  is 
said  lo  have  proceeded  '  u|>on  the  ground  of  a  community  of 
interests  in  the  common  ohjeett  of  a  bill.' 

"  The  whole  passage,  in  which  is  discussed  that  privity  between 
persons  which  enables  one  to  sue  the  other,  is  founded  upon  the 
very  distinction  which  we  have  been  supporting.  '  Another  ob- 
jection which  may  be  taken  by  demurrer  to  the  substance  of  the 
bill  Is,  that  though  the  plaintiff  has  an  interest  in  the  subject-mat- 
ter of  the  suit,  and  a  title  to  institute  a  suit  concerning  it,  yet  he 
has  no  right  to  call  upon  the  defendant  to  answer  bis  demand.' 
Other  expressions  are  frequently  used,  conveying  the  same  idea, 
as '  interest  to  bo  affected  by  the  decree,'  <  interests  bound  by 
the  decree,' 'a  common  interest  centering  in  the  point  in  issue 
in  the  cause.'  Precisely  upon  the  same  principle,  discovery 
which  is  material  is  said  to  be  that  '  which  is  material  to  the 
relief  prayed.*  And  new  matter  fit  to  be  introduced  by  hill  of 
review  must  be  new  matter  to  prove  what  was  before  in  issue, 
and  not  to  prove  a  title  iwt  before  in  issue.  We  hope  that  with 
these  quotations  and  remarks  we  may  be  considered  to  hare  eg- 
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tabliibed  the  diitioctioD,  which  w«  have  rentuTed  to  discuM. 
The  pleader's  attention  canDot  be  too  firmly  fixed  upon  the  ob- 
ject of  die  auit.  Every  statement  and  charge,  erery  tittle  of 
evidence,  should  be  as  carefully  adapted  to  the  aOainDDent  of  that 
object,  aa  the  aelectioa  of  parties,  the  frame  of  the  prayer,  or  the 
minutes  of  the  decree.  Inattention  to  this  point  in  the  pleadings 
will  be  even  more  prejudicial  to  the  cause,  than  a  nmbliog  and 
discursive  argument  in  open  court;  ibr  it  will  preveot  the  record 
from  containing  that  kind  of  statement,  upoD  which  the  relief, 
really  desired  and  due  pertiaps  upon  the  merits,  can  [alone]  be  in- 
troduced into  the  decree.*' 

The  reviewer  thus  concludes  his  notice  : 

"  We  here  close  our  remarks  upon  the  work  before  us.  We 
have  not  found  in  it  any  new  doctrines,  nor  have  we  observed 
any  passages  in  which  the  author  has  extended  his  reflections 
beyond  the  limit  which  had  been  reached  by  preceding  authors. 
The  merits,  on  which  we  found  our  recommendation  of  the  work, 
are  the  admirable  arrangement  of  matter,  the  clear  statement  of 
the  cases  which  are  quoted,  and  the  lucid  and  forcible  manner  in 
which  their  bearing  upon  the  several  doctrines  is  illustrated. 
These  are  merits  of  no  ordinary  advantage  to  the  practical  law- 
yer, end  of  inestimable  benefit  to  the  siudenL  The  former 
might  have  received  more  instruction,  if  he  could  have  met  with 
some  new  speculative  reasoning,  upon  the  decisions  which  may 
be  made  upon  new  points  likely  to  arise.  But  the  duty  of  the 
latter  is  to  cooline  his  labors,  for  the  present,  to  the  law  as  it  is. 
With  that  law,  he  must  make  himself  acquainted,  and  we  doubt 
whether  he  will  find  it  in  a  form  more  accessible  or  more  easy 
of  acquisition  than  in  the  commentaries  before  us." 

POUKTH  BSFOKT  OF  THE  ENGLISH  COHNISSIOMERS  OH  CBIUIKIL  LAW. 

We  have  not  yet  seen  this  report  The  following  account  of 
il  is  taken  from  the  Monthly  Xi&w  Magazine,  for  June  last 

*'  The  original  commission,  issued  by  his  late  majesty  in  refer- 
once  to  the  criminal  law,  authorized  the  commiasioiien  to  '  di- 
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gMt  into  one  atatuts  alt  the  aiaiutes  and  ensctmenU  touching 
crimes,  and  the  trial  and  puniahment  thereof,  and  abo  to  digest 
into  one  other  atatate  all  tho  proviaiona  of  the  oommon  or  un- 
mitten  law,  touching  the  aame,*  and  directed  them  further  to 
'inquire  and  report  how  far  it  might  be  expedient  to  combine 
both  those  statutes  into  one  body  of  the  criminal  law  ;  and  gen- 
erally to  inquire  and  report  how  far  it  might  be  expedient  to  con- 
solidate the  other  braiKhes  of  the  existing  statute  law,  or  any  of 
them.'  The  commissioners,  having  by  their  jirst  report  sub- 
mitted that  it  would  be  expedient  to  combine  the  two  statutes 
into  one  body  of  the  criminal  law,  were  subsequently  directed  to 
'proceed  to  frame  a  detailed  report,  containing  the  plan  they 
proposed  to  adt^t  in  the  consolidation  of  the  statutes;  and  also 
to  proceed  in  forming  a  digest  of  the  criminal  law,  as  well  writ- 
ten aa  unwritten,  into  one  atatute,  with  such  partial  alterations 
u  might  be  considered  by  them  to  be  necessary  or  expedient  for 
mora  simply  and  completely  defining  crimes  and  puniahmenta, 
and  for  the  more  efiectual  adminiatratton  of  criminal  justice.* 
A  report  was  accordingly  presented,  whereby  the  commiasionera 
detailed  the  plan  they  proposed  to  adopt,  for  the  consolidation  .of 
the  genera]  atatute  law;  and  having  been  subsequently  desired 
to  communicate,  at  an  early  period,  the  result  of  their  inquiries 
respecting  the  defence  of  priaoners  by  counsel,  and  capital  pun- 
ishments, they  presented  a  spetMol  report  on  those  subjects.  In 
consequence  of  auggeatlena  contained  in  the  last  mentioned  re- 
port, the  commissioners  wera  directed  to  consider  what  ought  to 
be  the  principal  heads  of  a  bill  on  the  subject  of  capital  punish- 
ments ;  and  also  whether  it  would  be  advisable  to  make  any  dis- 
tinction in  the  mode  of  trial,  between  adult  and  juvenile  offenders, 
and,  if  not,  whether  any  class  of  offenders  could  be  made  the 
subject  of  a  mora  summary  proceeding  than  trial  by  jury  ;  and 
to  fumiah  an  early  and  separate  raport  thereon.'  The  comtnia- 
aionera  accordingly  presented  a  raport  on  the  subject  of  juvenile 
offenders,  and  prepared  the  beads  of  a  bill  for  the  mitigation  of 
capital  puniahment,  which  formed  the  foundation  of  the  several 
enactments  ralatmg  to  criminal  law  passed  in  the  commencement 
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of  her  preflent  Majeatjr'a  reign.  The  origioRl  commission  having 
lertninated  with  the  reign  of  William  the  fourth,  a  new  commis- 
uon  conceived  on  terms  similar  to  the  former  was  issued  by  her 
present  Majesty,  under  which  the  commisaioDers  have  proceeded 
in  the  composition  of  a  digest  of  the  written  and  unwritten  law 
relating  to  crimes. 

"  Having  thus  laid  before  the  reader,  an  outline  of  the  objects 
and  history  of  the  criminal  law  commisuon,  we  proceed  at  race 
to  the  present  report. 

"  The  commissioners  have  here  selected  from  the  portion  of 
the  digest  now  in  preparation,  the  crimes  of  '  homicide,  moHciaut 
offence*  againtt  the  penon,  thefi,  robbery,  extortion,  falte  pre- 
tencee,  ckeatt,  embettlement,  and  maheious  offences  agtdnal  pro- 
perty,'^-emhTacing,  they  say,  by  far  the  most  difficult  and 
important  subjects, — and  being  separatod,  they  add,  with  the  least 
inconvenience  from  the  rest  of  the  undertaking.  At  the  same 
time,  they  are  persuaded  that  it  will  be  tmpottible,  from  this  par> 
tial  execution  of  their  labors,  "  to  form  any  conclusive  jud^ent 
respecting  the  practical  utility  of  the  digest.'  *  The  several 
parts  of  the  system,'  they  assure  us,  '  are  so  dependent  upon 
each  other,  and  the  boundaries  of  different  crimes  approach  so 
nearly,  that  however  carefully  the  outline  may  be  drawn,  neither 
the  completeness  of  particular  sections,  nor  their  entire  coherence 
or  relative  bearings,  can  be  satisfactorily  asserted,  until  the  de- 
tails are  filled  up,  and  the  whole  scheme  is  accomplished.' 

*'  The  present  report  is  diatributod  into  : — 

"  General  remarics  on  the  subject  of  penal  legislation,  and  the 
difficulties  by  which  it  is  attended  : 

"  Observations  on  the  subject,  as  connected  with  the  present 
state  of  the  law  of  England : 

"  An  explanation  of  the  manner  in  which  the  difficulties  occur- 
ring in  the  execution  of  the  present  commission  have  been  met : 

"  Portions  of  the  digest,  with  prefatory  remarks  and  notes  ds- 
signed  for  the  purpose  of  further  explanation." 
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AN&CDOTB  OF  CBIEF-JCSTICE  BOLT. 

[From  the  Legal  ObMrrer,  foi  Feb.  IS,  1837.] 
It  is  well  known  that  our  great  luminary  of  common  law,  chief- 
justice  Holt,  was  in  his  youth  much  addicted,  Shakspeare  like, 
to  low  company,  and  fond  of  all  those  vagrant  scenes  and  poetical 
adventures,  which  it  was  the  delight  of  that  great  master  of  the 
human  mind,  the  bard  of  Avon,  to  encounter.  It  was  one  of  these 
adventurous  frolics,  with  a  few  more  of  the  same  stamp,  that  fur- 
nished the  subject  of  a  tale  respecting  his  charm  for  the  ague, 
which  was  inserted  in  the  Legal  Observer  some  time  ago.  It  will 
be  remembered,  however,  by  those  who  have  read  the  life  of  Holt, 
that  shortly  after  this  event — having,  aa  it  is  somewhat  quaintly 
expressed,  "  sown  his  wild  oats "' — reflection  came,  and  with  it 
conviction,  followed  by  en  immediate  resolution  to  forsake  the 
eorry  companions  of  his  scape-grace  adventures  with  all  their 
follies,  to  lead  a  new  life,  and  betake  himself  with  .determined 
application  to  his  studies.  The  result  of  all  this,  our  country  has 
witnessed.  Would  that  his  sage  example  had  been  followed  by  the 
like  repentance  and  reformation  on  the  part  of  his  quondam  asso- 
ciates !  But  alas  1  the  following  anecdote  fully  justifies  our  convic- 
tion to  the  contrary.  Holt,  some  time  after  his  elevation  to  the 
bench,  was  one  day  at  an  assize  town,  sitting  in  his  judicial  capa- 
city, trying  criminal  causes  and  misdemeaaora.  Among  the  num- 
ber of  prisoners  called  to  take  their  trial,  there  was  one  who 
particularly  struck  the  judge's  atlenlion,  whether  from  his  outward 
man  or  his  name— or  both — and  no  wonder,  for,  who  should  the 
culprit  be  but  one  of  Holt's  quondam  associates !  "  Ah,  Gilbert  I 
Gilbert  1"  exclaimed  the  kind-hearted  judge. — "  Sorry  I  am,  and 
much  it  grievelh  me,  to  behold  you,  after  so  many  years,  in  this 
ntuation.  Pray  tell  me,  man,  what  has  become  of  all  our  old 
companions  in  sin  and  iniquity — those  graceless  associates  of  our 
former  days  of  riot,  and  chambering,  and  wantonness  ?  "  "  Lord 
bless  your  honor's  reverence,"  answered  the  culprit,  wilh  a  some- 
what whimsical,  though  crest-fallen  manner.—"  Long  life  to  your 
lordship's  worship  I  they  are  all  of  them  hanged  or  transported, 
except  your  lordship  and  mj/iclft" 
TOL.  nil. — NO.  xtui.  16 
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A  complete  coUeciioo  of  the  statutes,  and  rules  and  orders  of 
court,  relating  to  aiiorneys,  solicitors  and  agents  from  the  earliest 
to  the  present  timo  ;  with  practical  notes  and  forms.  By  Robert 
Maugham. 

The  whole  town  and  country  practice  of  the  court  for  relief  of 
insolvent  debtors,  with  full  instructions  to  creditors,  Sk.  By 
By  RehtTt  Allen,  Barrister  at  Law. 

The  Conveyancer's  Assistant.  By  George  Crabb,  Barrister  at 
Law.    2  volumes. 

On  the  present  unsettled  condition  of  the  law  and  its  adminis- 
tration.    By  John  Miller. 

IN  PRESS  OR  PREPARING  FOR  PUBLICATION. 
By  Messrs.  CharUs  C.  lAttle  and  James  Brown,  Boston. 

A  Treatise  on  the  Law  of  Insurance.  By  Willard  PhilHpt. 
3  vols.  8vo.     Second  edition. 

A  Treatise  on  the  Rights  and  Duties  of  Merchant  Seamen,  ac- 
cording to  the  British,  the  American,  and  the  Foreign  Law  :  with 
a  supplementary  chapter  on  the  Interest  and  Distribution  of  Fnze, 
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on  bo&rd  private  and  public  ships  of  law.  By  George  T,  Curtia, 
of  the  Boston  Bar. 

The  American  Conveyancer :  by  a  member  of  the  Boston  Bar. 
[See  the  lut  Dumber  of  the  A  meiican  Juriit,  p.  501.] 

Digest  of  the  Massachusetts  and  Pickering's  Reports,  iDcludiog 
Tol.  16,  of  the  latter.  By  J.  C.  Perkins  and  A.  H.  Ward;  coun- 
sellors at  law. 

New  editions  of  Henry  Blackstone's,  Shower's,  Lord  Raymond's, 
Burrow's,  and  Strange's  Reports. 

Manual  of  Political  Ethics.     Part  II.    By  Froncw  lAtber. 

By  Metsn.  T.  ^  J.  W.  Joknitm,  Philadelphia. 

A  Law  Dictionary,  adapted  to  the  Constitution  and  Jjaws  of  the 
United  Slates  of  America,  and  of  the  several  Slates  of  the  Ameri- 
can Union,  with  references  to  the  Civil  and  other  Systems  of 
Foreign  Law.     By  John  Bowier. 

[See  the  lut  number  of  the  Amenoui  Juriit, p.  GOS] 

By  Hiiliard,  Gray  Sf  Co.  Boston. — In  Preu, 

A  Digest  of  the  Decisions  of  the  American  Courts  of  Law  and 
Admiralty.    By  Theron  Metcalf  and  /.  C.  Perkins. 
[See  our  laM  number,  p.  602.] 


The  Laws  of  this  new  republic  have  been  published,  under  the 
following  titles : 

Laws  of  the  Republic  of  Texas,  in  two  volumes.  Printed  by 
order  of  the  Secretary  of  State.  Houston :  Printed  at  the  otiice 
of  the  Telegraph,  1838. 

Laws  of  the  Republic  of  Texas,  passed  at  the  first  session  of 
the  third  congress.  In  one  volume.  Houston  :  Telegraph  Power 
Press,  1839. 

[The  fint  of  these  Tolunies  con  lung  alao  the  declsrmtion  of  Teiao  ludepend- 
ence,  uid  tbe  eooititution  of  tbe  republic.  We  hope  to  l>e  ible  to  notice  the 
lawi  of  Texw  in  our  next  number.] 
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ART.  I— LAW  OF  CONTRACTS. 

No.  6.— O/  Unbmful  Contracts. 

The  last  particular,  id  Mr.  Chitty  junr's  extended  descrip- 
tion of  a  simple  contract,  is  the  thing  agreed  to  he  done  or 
omitted.  A  contract,  he  says,  is  a  mutual  assent,  &o.  "  to 
perform  some  legal  act,  or  omit  to  do  any  thing,  the  per- 
formance whereof  ia  not  enjoined  hy  law." 

Every  contract  to  do  an  act  which  the  lav  forbids,  or  to 
omit  an  act  which  the  law  enjoins,  is  void.  It  has  been 
already  suggested  that  no  contract  can  be  enforced,  nor 
damages  recovered  for  the  breach  of  any  contract,  which 
contravenes  the  principles  of  the  common  law,  the  pro- 
visions  of  a  statute,  or  the  general  policy  of  the  law.  No 
form  of  words,  however  artfully  devised,  can  prevent  an  in- 
vestigation of  the  real  object  of  a  contract,  if  that  object  be 
illegal.  Nor  is  there  any  substantial  difference,  on  this 
point,  between  simple  contracts,  and  contracts  by  specialty. 
Illegality  vitiates  contracts  of  every  description. 

A  distinction  was  formerly  taken  between  malum  in  ae 
and mahtm prohibitum;  and  some  contracts,  which  violated 
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merely  statutory  proviaioDS  or  general  policy,  were  sub- 
jected to  less  rigid  rules,  than  contracts  which  violated 
natural  justice  or  furthered  palpable  iniquity.  This  dis- 
tinction is  no  longer  recc^nized.  Every  act  ia  now  regard- 
ed as  unlawful,  which  the  law  forbids  to  be  done ;  and 
every  contract  is  declared  void,  which  contravenes  any 
legal  principle  or  enactment.' 

Unlawful  contracts  are  usually  divided  into  divers 
species ;  such  as  immoral,  fraudulent,  contrary  to  the 
principles  of  the  common  law,  contrary  to  the  policy  of  the 
law,  contrary  to  the  provisions  of  a  statute,  &c.  But  it 
seems  unnecessary  to  make  more  than  two  distinctive  spe- 
cies, viz. :  contracts  which  violate  (he  conuuon  law,  and 
contracts  which  violate  a  statute. 

I.    CONTBACTS  WBICa   CONTRAVENE   THE  PBraCIPLES  Of  THE 
COMMON   LAW. 

These  might  be  subdivided  almost  indefinitely;  for  the 
rules  of  the  common  law  are  almost  indefinitely  numerous. 
Convenience  reciuires  some  classification ;  but  we  shall 
adopt  one  that  is  not  very  minute,  nor  very  logical. 

1.  Contraets  void  for  immoraiity. 
All  contracts  which  have  for  their  object  any  thing  for- 
bidden by  the  immutable  laws  of  God  are  void  by  the  rules 
of  the  common  Jaw,  which  adopts  and  lends  its  sanctions  to 
those  paramount  laws :  such  as  a  contract  to  commit 
murder,  larceny,  perjury,  &c.,  or  to  pay  money,  or  do  any 
other  act,  in  consideration  of  the  commission  of  either  of 
those  or  of  any  similar  ofieaces.*  So  of  ail  contracts  that 
have  for  their  object  any  thing  contra  bonoa  mores'    Thus, 

>  Co.  Ut.S06,b;  S  Stuk.  Et.  t!7,note(k.);  2  Boa.  &  Pnl.  374 ;  3  Bun. 
&,  Aid.  183;  7  Gieenleaf,  462. 

■  1  Pow.  Con.  166;  1  ComTn  on  Con.  31 ;  1  Pothier  onOblJg.SS;  2  lb.  2^ 
Co.  Lit.  20G.  b;  IS  Mm.  430. 

»  Cowp.  39.  343. 
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an  agreement  in  consideration  of  future  illicit  cohabitation 
is  void.'  But  a  sealed  contract  made  in  consideration  of 
past  seduction  and  cohabitation,  or  past  cohabitation  with- 
out seduction,  is  not  unlawful,  but  will  be  enforced.  The 
law,  in  such  case,  regards  the  contract  as  obligatory  in 
honor  and  conscience — as  intended  for  the  redress  of  an 
injury  inflicted  by  the  party — as  prtBtnium  pudoris  vel 
pudiciiuB.  Such  is  now  the  established  law,  ^ough  some 
of  the  earliest  cases  do  not  fully  warrant  the  doctrine.* 
But  parol  promises,  on  such  consideration,  stand  on  differ- 
ent  groimd.  No  consideration  is  necessary  to  support 
sealed  contracts,  though  an  illegal  consideration  makes  them 
void.  The  better  opinion  seems  to  be,  that  past  cohabita- 
tion is  not  a  consideration  which  will  support  a  parol 
promise,  imless  there  be  seduction  previously,  or  children 
subsequently. 

In  Binnington  v.  Wallis,*  a  declaration  was  held  bad  on 
demurrer,  which  alleged  that  the  plaintiff  had  cohabited 
with  the  defendant,  and  that  it  was  agreed  between  them 
that  they  would  no  longer  cohabit,  and  that  the  defendant 
should  allow  the  plaintiff  an  anuuity,  which  she  gave  up 
.  upon  his  promising  to  pay  her  as  much  as  the  annuity  was 
worth.  The  court  said,  "  it  is  not  averred  that  the  de- 
fendant  was  the  seducer ;  and  there  is  no  authority  to  show 
that  past  cohabitation  alone,  or  the  ceasing  to  cohabit  in 
future,  is  a  good  consideration  for  a  promise  of  this  nature." 

And  in  Matthews  v. ,'  the  vice  chancellor  refused  to 

enforce  performance  of  a  verbal  promise  to  settle  an  annuity 

>  3  Bar.  1566,  Walker  ■>.  Ferkini ;  S.  C.  1  Bl.  Rep.  517  ;  8.  P.  3  Tea.  jT. 
368,  Fnnco  r.  BoIIod  ;  &  Tea.  jr.  S8(I,  Gimj  e.  Uathiu. 

■  6«e  Whale;  r.  NortoD,  1  Tern.  4B3;  MRtthewv.  Haobiiij,  2Tem.l87; 
Spioei «.  Hajmrd,  Prec.  Ch.  114 ;  Annaadale  v.  Hani*,  3  P.  W.  433;  Cray 
a.  Rooke,  Caa.  Temp.  Talb.  153;  Timet  v.  Taoghan,  3  WUa.  339;  HUI  e. 
Bpenoei,  Amb.  641 ;  Bainham  «.  Manning,  3  Vera.  342;  3  Bn.  C.  C.  14&. 

1  4  Bam.  &,  Aid.  650. 

<  1  Maddock'a  Rep.  658. 
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OD  a  married  woman  with  whom  the  defendant  (a  singla 
man)  had  cohabited  while  she  was  separated  from  her  hus- 
band— on  the  groimd  that  the  promise  was  without  a  con- 
lideration  which  would  support  a  prornise.  In  Shenk  v. 
Mingle,'  the  supreme  court  of  Pennsylvania  held  that  seduc- 
tion of  a  female  and  begetting  a  bastard  child  was  a 
sufficient  consideration  for  a  parol  promise  to  give  her  a 
bond  for  a  sum  of  money,  provided  the  promise  was  not 
obtained  bjr  any  oppression  or  unfairness.  And  in  Gibson 
V.  Dickie,"  which  was  prior  to  Binaington  v.  Wallis,  the 
court  of  king's  bench  decided  that  a  declaration  was  good, 
which  alleged  that  the  defendant  had  cohabited  with  the 
plaintiff,  and  had  received  of  her  £108  bank  stock,  and 
jCIOO  sterling,  and  that,  upon  differences  arising  between 
them,  he  had  agreed  to  pay  to  a  third  person,  for  her  use, 
the  value  of  the  bank  stock  and  sterling  money,  deducting 
the  value  of  the  £100  three  per  cent,  consolidated  bank 
annuities,  and  would  allow  her  X30  a  year  during  her  life, 
provided  she,  after  their  separation,  should  continue  single 
and  not  cohabit  with  any  one.  This  case  is  very  shortly 
reported ;  and  it  would  seem  that  the  court  considered  a 
voluntary  promise,  in  consideration  of  past  cohabitation,  - 
as  founded  on  a  sufficient  consideration.  If  this  were  the 
sole  ground  of  the  decision,  it  cannot  be  reconciled  with 
Binnington  v.  Wallis  and  Matthews  v.  — ' — .  But  the  de- 
duction from  the  property  which  the  defendant  had  received 
of  the  plaintiff  was  part  of  the  consideration ;  and  though 
the  other  part  (the  past  cohabitation)  might  be  worth- 
less and  void  in  law,  yet  as  was  seen  in  our  last  number, 
the  valid  pan  of  the  consideration  would  support  the  whole 
promise.  On  this  last  mentioned  ground,  though  cot 
suggested  in  the  report,  that  case  may  well  stand,  without 
impugning  the  other  decisions  that  have  been  cited. 
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Id  some  of  the  earlier  cases,  it  was  suggested,  that  a  court 
of  chancery  would  grant  relief  to  the  obligor  in  a  bond 
giren  to  a  common  prostitute  in  consideration  of  past 
cohabitation.  But  it  seems  to  be  now  settled  that  relief 
will  not  be  given,  in  such  case,  unless  there  be  fraud.'  In 
Clark  V.  Perriam,*  where  the  plaintiff  sought  to  hare  a  bond 
enforced  as  prtEmium  pudicUia,  and  she  was  proved  to 
have  been  a  prostitute  before  her  connection  with  the 
obligor,  the  lord  chancellor  dismissed  the  plaintiff's  bill. 
So  where  fraud  is  practised  on  the  woman,  chancery  will 
grant  relief,  as  in  other  contracts.  Thus  where  one  pre- 
tended to  convey  an  estate  to  a  woman,  as  prmmium 
pudUntite,  when  in  fact  there  was  no  such  estate,  a  convey- 
ance was  ordered  to  be  made  by  the  man  "  out  of  the  best 
of  his  estate,"  equal  to  what  was  pretended  to  be  convey- 
ed-* Lord  Hardwick,  in  the  case  of  Priest  v.  Parrot*  dis- 
missed a  bill  for  payment  of  a  bond  given  by  a  married 
man  to  a  woman  whom  he  had  seduced,  she  knowing  him 
to  be  married,  and  having  caused  a  separation  between  him 
and  his  wife.  It  is  doubtful  whether  there  be  not  more  of 
indignant  virtue  than  of  legal  principle,  in  this  decision.* 

In  lady  Cox's  case,*  sir  J.  Jekyll,  master  of  the  rolls, 
decided  that  a  bond  given  to  a  second  wife,  who  lived  with 
the  obligor,  after  she  knew  he  had  a  former  wife  alive, 
should  be  postponed  to  all  simple  contract  debts  of  the 
obligor,  who  died  without  property  sufficient  to  pay  all  his 
debts.  But  if  she  had  left  the  obligor,  on  discovering  that 
there  was  a  lawful  wife  alive,  and  had  thereupon  taken  a 
bond,  it  would  have  "  been  a  just  bond,  and  for  a  merit- 
orious consideration.'" 

>  See  2  Yarn.  24S ;  5  Vea.  jr.  S86 ;  Amb.  641— befuie  cited. 

*  3  Atk.  333. 

*  Cuy  «.  SUlIlird,  Amb.  620.    See  Ord  r.  BUckett,  S  P.  W.  433. 

*  3  Ves.  len.  160. 

*  See  the  vice  chtneeUor's  remtrke,  in  the  ewe  of  Mattbem  r. y 

1  MuMoek-i  Rep.  568.  •  3  P.  W.  339. 

>  See  Cowp.  742,  Ex  pute  CoUrell. 
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A  contract  for  the  occupation  of  lodgings,  with  knowledge 
that  they  are  to  be  used  for  the  purpose  of  prostitution,  is 
void.'  So  of  a  contract  for  board  and  lodging,  if,  in  addition 
to  the  pay  therefor,  a  portion  of  the  profits  of  prostitution  is 
to  be  received  by  the  landlord.'  So  of  a  contract  for  clothes 
to  be  paid  for  from  the  profits  of  prostitution.'  But  board 
and  clothing  furnished  to  a  prostitute,  with  knowledge  that 
she  is  such,  is  a  good  consideration  for  a  promise,  express 
or  imphed,  unless  they  are  furnished  for  the  purpose  of 
enabling  her  to  pursue  a  course  of  prostitution.* 

A  contract  for  the  sale  of  prints  of  an  obscene  and  im- 
moral nature  is  void.*  And  Best,  J.,  ruled  that  a  printer 
could  not  recover  pay  for  printing  a  work  of  a  grossly  im- 
moral nature.* 

Though,  by  the  common  law,  wagers  on  indifferent  sub- 
jects are  legal,  yet  if  they  are  contra  bonos  mores,  and  lead 
to  indecent  examinations  and  disclosures,  they  are  roid  for 
illegality :  as  a  wager  upon  the  sex  of  a  third  person;  or  a 
wager  that  an  unmarried  woman  will  be  delivered  of  a 
child  before  a  certain  day.' 

2.  Contracts  to  do  or  omit,  or  in  eonsideroHon  of  domg  or 
omiiHnff  ads,  the  doing  or  omiiting  of  which  is  punisha- 
ble by  criminal  process. 

Severalof  the  cases  under  the  preceding  head  fall  also  with- 
in this  principle.  Thus,  letting  a  house  to  a  woman  of  ill  fame 
for  (he  purpose  of  aiding  her  in  her  vicious  course  of  life,  is 
an  indictable  offence.*  So  is  the  publishing  of  an  obscene 
print  or  book.*    But  all  immoral  acts,  which,  if  the  con- 

■  1  E«p.  R«p.  13. 

■  1  8«lw.  Niai  Prias,  Gnl  ed.  60.  ■  I  Campb.  346. 

•  I  Boi.  &  PdI.  340  i    1  Cunpb,  346. 

•  4  Eap.  Rep.  97.  •  Chit,  on  Con.  217. 
'  Covp.  729.  735.  736;    4  Cainpb.  IS2. 

■  3  Pick.  26.- 

•  !)>*;■'•  JottiM,  467.  474 ;  17  Mbm.  Bep.  337 ;   2  Stn.  TS8,  Bex.  v.  Cwl. 
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siderarioQ  of  a  cootract,  would  avoid  it,  are  not  indictable. 
All  acts,  bowever,  vhich  are  indictable,  or  otherwise 
punishable  criminally,  will  render  a  contract  void,  if  they 
fonn  any  part  of  the  consideration.  Thus,  lord  Ellen- 
borough  held  that  it  would  be  a  good  defence  to  an  action 
for  not  supplying  manuscript  to  complete  a  work  according 
to  agreement,  that  the  matter  of  the  intended  publication 
was  of  an  unlawful  and  indictable  nature.'  So  a  bond, 
note,  or  other  promise,  given  in  consideration  of  stifling  or 
compounding  a  prosecution  for  treason,  felony,  or  a  public 
misdemeanor,  is  void;'  or  in  consideration  of  concealing 
treason  or  felony — which  is  a  punishable  misprision  ;*  or 
of  compounding  informations  on  penal  statutes,  in  criminal 
cases.* 

Id  England,  where  (he  party  injured  has  much  more  con- 
trot,  than  in  this  country,  of  a  prosecution  for  misdemeanors 
that  chiefly  afifect  an  individual,  the  defendant,  after  con- 
viction, is  permitted  "to  speak  to  the  prosecutor,"  before 
sentence  is  pronounced ;  and  if  the  prosecutor  declares  him- 
self satisfied,  a  trivial  punishment  is  inflicted.  In  such 
cases,  an  agreement  (o  make  amends  to  the  party  injured — 
to  pay  his  expenses,  &c.,  is  lawful — though  the  intention 
and  end  of  the  agreement  are  to  mitigate  the  prisoner's 
punishment.*  And  the  costs  of  an  indictment  for  an  assault, 
&c.,  of  which  a  prisoner  has  been  convicted,  where  judg- 
ment has  been  respited,  is  a  lawful  subject  of  submission  to 
arbitration,   and  an  award  thereon  is  binding  upon  the 

'  SSttrk.  Rep.  9e,Gile  s.  Leckie. 

*S  Will.  347;  6Eut,994i  I  Cunpb.  45.55;  16  Maw.  91;  5  Verm.  43; 
9  Term.  23;  S  C&r.  Law  Repoi.  41S ;  1  Bay,  249 ;  1  Buley,  668 ;  3  Soathard, 
470;BN.  Haii)p.5G3;  13  Wend.  593;  4  HuDmond,  400. 

■  4  BL  Com.  130, 121 ;  1  CbiL  Crim.  Law,  3, 4. 

•  4  H.  Com.  136. 

*  4  Bl.  Com.  364 ;  1  RnneU  on  Crimea,  2d.  ed.  138 ;  11  Eait,  46,  Beelej  c. 
Wingfield. 
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parties,  that  ia,  the  proaecutor  aod  the  d^endant'  Bot  a 
criminal  proaecutioa  is  not  a  lawful  subject  of  reference.* 

A  note  given  to  procure  a  discharge  from  arrest  on  an 
attachment  out  of  chancery,  and  in  salisfaclioa  of  a  balance 
of  money  in  the  prisoner's  hands,  for  non-payment  of  which 
the  attachment  ia  sued — is  valid ;  the  process,  though 
criminal  in  form,  being  really  civil  for  all  purposes  for 
which  it  is  sued  out  by  the  party,  and  therefore  subject  to 
his  control.'  So  of  notes  given  to  an  officer,  who  has  a 
warrant  of  distress,  or  a  capiaa,  against  a  defendant  con- 
victed of  a  breach  of  the  excise  laws,  for  the  purpose  of 
saving  his  property  from  sale,  or  his  body  from  imprison- 
ment.* But  if  an  officer  take  a  note,  or  other  ptomise,  of  a 
prisoner  sentenced  to  confinement  as  a  puniahment,  in  eoa- 
ftideration  of  bis  being  at  lai^,  and  as  a  security  for  his 
return  into  custody,  it  is  void;  the  indulgence  being  a 
breach  of  duty,  for  which  the  officer  is  indictable.  A  fortiori 
of  an  agreement  to  pay  an  officer,  or  other  perstm,  for  an 
entire  escape,  either  from  a  mere  arrest,  or  from  confine- 
ment in  prison.* 

There  are  two  cases,  in  which  it  was  held  that  an  agree- 
ment in  considerati<H)  of  compounding  a  misdemeanor, 
which  principally  affects  an  individual  (as  fraud  jcc.),  is 
lawful,  and  may  be  enforced  by  action.*  The  authorities, 
that  have  been  cited,  seem  to  settle  this  point  the  other 
way;  and  Mr.  Chitty,  jr.,  denies  that  the  case  in  Espi- 

■  7  Taunt  423,  B«ket  v.  Towiuend ;  8.  C.  1  Hoore,  190.  See  tin  The 
Kiii{  V.  Dunne,  3  M.  &  S.  301.  Aa  to  ■  pniMODtot'*  ri^ta  and  liahlitiM,  ia 
Englud,  Kc  1  Chit.  dim.  Law,  ^—10. 

'  8  D.  &  E.  S90,  Watnn  v.  McCulInn ;  K;d  on  Awwda,  63.  69. 

•  16  East,  303,  Brett  ti.  Clo«a. 

•  3  Boa.  &.  Pal.  151,  Pilkington  *.  Onea ;   4  Campk.  46,  Sngwi  «.  Buk- 

•  3  Hawk.  (CuiTMd-e  ed.)  196;  4  BL  Com.  130;  G  Km.  Ri^  6<I, 
ChaTchill  v.  Petkina. 

■  3  P.  W.  379,  JohnwHi  v.  Opiby ;  2  Eap.  Rep.  643,  Diage  ».  tbberMO. 


3,q,z..3bvGoOgle 


1840.]  Of  Uniottful  Contracts.  267 

nuse  ia  law.'  In  Fallows  v.  Taylor,*  a  bond  was  held  to 
be  valid,  though  the  coDsideration,  on  which  it  was  given, 
was,  in  part  at  least,  an  agreement  by  the  obligee  not  to 
prefer  bills  of  indictment  (which  were  prepared)  against 
the  obligor  for  levying  noisances  in  a  navigable  river.  The 
condition  of  the  bond  was  that  the  obligor  should  remove 
the  nuisances  by  a  certain  day,  and  should  at  no  time  erect 
them  again.  The  recital,  prefixed  to  the  condition,  stated 
that  the  obligee  had  been  directed  by  the  quarter  sessions  to 
prosecute  those  who  had  levied  the  nuisances, — that  he  had 
prepared  indictments,  and  that  the  defendant  had  applied  to 
him  not  to  prefer  them,  on  condition  that  he  would  remove 
the  nuisances  and  give  the  bond.  The  defendant  pleaded 
the  general  issue,  and  also  performance  of  the  condition ; 
and  the  issue,  joined  on  the  last  plea,  was  found  for  the 
plainliE  A  motion  was  made  in  arrest  of  judgment,  on 
the  ground  that  the  contract,  disclosed  in  the  condition  of 
the  bond,  was  illegal.  But  the  motion  was  overruled,  and 
the  plaintiff  had  judgment  In  this  stage  of  the  case,  it  is 
clear  that  the  plaintiff  was  entitled  to  judgment,  unless  it 
appeared,  on  the  face  of  t/ie  record,  that  the  bond  was  un- 
lawful It  did  not,  however,  appear  with  certainty  from 
the  recital  in  the  condition  of  the  bond,  that  it  was  given  in 
consideration  (wholly  or  in  part)  of  staying  a  proseeution 
for  a  misdemeanor.  Lord  Kenyon  said  "if  there  were 
any  thing  illegal  in  the  consideration,  the  defendant  should 
have  pleaded  it"  Had  he  pleaded  and  proved  it,  it  seems 
that  he  must  have  prevailed  in  his  defraice.  For,  admitting 
that  there  was  another  consideration  (though  no  considera- 
tion was  necessary)  yet  it  has  herelofore  been  seen  that  if 
one  of  two  considerations  is  illegal,  the  whole  contract  is 
void.    It  is  necessary  to  plead  the  illegality  of  a  bond  ;*  but 

■  Chit,  on  CoQ.  991,  note  (o.) 
*  7  D.  Ai  E.  475. 

■  S  M.  &  S.  146,  HmrawT  >.  Rowe. 
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if  it  might  be  given  in  evidence,  the  defendant,  in  this  case, 
gave  no  such  evidence,  and  the  verdict  virtually  negatived 
the  illegality. 

By  the  revised  statutes  of  New  York,  misdemeanors, 
except  in  certain  cases,  may  be  compromised,  either  before 
or  after  an  indictment.  But  an  assault  and  battery  cannot 
be  compromised  after  conviction.' 

It  would  seem,  from  the  case  of  Norman  v.  Cole,'  that  an 
agreement  to  pay  money,  in  consideration  of  exertions  to 
be  used  to  procure  the  pardon  of  a  convict,  is  void.  This 
is  contrary  to  the  adjudication  in  Lampleigh  v.  Brathvait* 
And  unless  improper  means  are  to  be  employed  to  procure 
a  pardon,  such  an  agreement  seems  to  be  unexceptionable. 
The  suit,  in  Norman  v.  Cole,  was  for  the  recovery  of  money 
deposited  with  the  defendant,  to  be  applied  for  the  purpose 
of  obtaining  a  pardon ;  and  the  ground  of  decision  mnst 
have  been  that  the  contract  was  unlawful,  and  the  parties 
in  pari  delicto.  But  even  if  it  were  unlawful,  yet  if  it 
were  still  executory,  the  plaintiff  would  be  entitled — as  the 
law  is  held  in  England — to  reclaim  it  by  suit,  after  having 
repented  of  his  original  purpose.*  On  no  ground,  therefore, 
does  this  nisi  priua  decision  seem  entitled  to  be  regarded  as 
an  authority. 

All  contracts  to  indemnify  persons,  and  save  them  hartn- 
less,  for  doing  indictable  acts,  are  void  for  illegality;  as 
indemnities  to  printers  for  publishing  libels;  or  to  any 
person  for  committing  an  assault,  &c.,  upon  another.*  In 
Battersey's  case,  in  Winch  it  Hntton,  a  promise  of  indem- 
nity for  detaining  a  prisoner  unlawfully  was  held  to  be 

>  6  Wend.  Ill,  People  e.  Bishop.  See  alio  the  reiiaed  Btatatea  of  Mun- 
chiuetti,  cbap.  13S,  $$  05,26.    Price  e.  Stmunen,  2  Soathud,  ST8. 
■  3  Eap.  R^.  253. 

«  Hob.  105;  IBrownl.  7i  Ho.  866;  IRoI.  Ab.  II. 
«  3  Stuk.  Et.  119. 
•  Winch,  49,  Botteney's  cok  ;  8.  C.  Hot.  S6 ;  2  Lct.  174,  Allen  s.  ReKon*. 
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good,  on  the  ground  that  the  plaintiff  did  not  know  that  the 
detention  and  imprisonment  were  unlawful ;  the  prisooer 
being  in  the  custody  of  the  defendant,  who  was  an  officer 
and  held  a  void  process.  The  prisoner  recovered  judgment 
against  the  plaintiff  for  false  imprisonment,  and  the  plaintiff 
thea  sued  the  officer  on  bis  promise  of  indemnity,  and 
maintained  his  action.' 

Contracts  for  the  maintenance  of  suits  are  void ;  mainte- 
nance being  an  indictable  offence.  So,  for  the  same  reason, 
of  contracts  involving  champerty,  embracery,  and  the 
buying  of  pretended  tides.'  The  sale  of  lands  out  of  the 
vendor's  possession,  and  held  adversely  at  the  time,  is  not  a 
valid  consideration  for  a  promise.'  And  no  action  can  be 
sustained  by  a  purchaser  against  the  seller  of  a  pretended 
title,  on  account  of  the  seller's  subsequent  fraudulent  con- 
nivance with  the  tenant  to  defeat  the  purchaser's  title.* 

Dissuading  or  endeavoring  to  dissuade  a  witness  from 
giving  evidence  against  a  person  indicted,  is  an  indictable 
offence,  and,  of  course,  any  promise,  made  to  a  witness,  in 
consideration  of  his  not  giving  evidence,  is  void.*  Eztor- 
■tion  is  indictable,  and  any  obligation  taken  by  an  officer 
for  the  payment  of  what  is  not  due  to  him,  or  for  more  than 
is  legally  due,  is  void.* 

3.   Contracts  contrary  to  sound  policy. 

Marriage  brocage  contracts,  that  is,  agreements  to  pay  third 

persons  for  procuring  a  marriage,  by  means  of  their  exer- 

<  S.  p.  17  Johiu.  143,  CoTenbj  •.  BaHon ;  14  I^ok.  174,  Awtj  e.  Haliey. 
■1  Hftwk.4&l  etK<].;4Bl.  Cmd.  134,et«eq.i  Mo.  1b\;  Djw,25&,h; 
Cmrter,  SS9 ;  1  Leon.  170 ;  1  Pick.  415 ;  5  Pick.  348. 
>3  Jobiw.  Cu.  Se.  4S3i  3  Cunea,  147. 

•  II  Uvm.  Hep.  549,  SweU  e.  Poor. 

*1  RnMeUonCriinei.ildei].  184;  SVeiiL  109,  Huon  t>.  Watkini;  ICkip- 
nu,  137,  Badger  v.  WiUiama. 

*  1  Bnaaell  on  Crinwi,  2d  ed.  146 ;  3  Maaa.  Rep.  6S4,  CommonwealUi  e. 
Con;.  See  3  Polhier  on  Obligationa,  3, 3,  the  tradilionaTy  case  of  a  high- 
wajman,  who  brought  a  anit  againat  hia  compantona  to  reoorer  a  ahare  tS  the 
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tions  and  influence  with  one  of  the  parties  to  the  match, 
are  void.'  So  of  contracts  in  restraint  of  marriage.  Thus, 
an  agreement  between  a  man  and  a  woman  that  he  would 
pay  her  £1000,  if  ha  married  any  other  person  except  her- 
self,  was  held  to  be  void;  the  agreement  not  being  to  marry 
her,  and  she  not  agreeing  to  marry  him ;  so  that  he  was 
restrained  from  marrying  at  all,  if  she  should  refuse  to 
marry  him.'  The  decisions  on  this  subject  rest  on  the 
ground,  that  though  the  law  does  not  oblige  any  one  to 
marry,  yet  that  marriage  is  a  moral  and  political  duly,  and 
that  an  agreement  "  to  omit  moral  duties,  which,  for  the 
exercise  of  our  virtues,  are  left  to  our  own  free  choice,"  is 
not  the  proper  subject  matter  of  an  action.  "  Whatsoever 
a  man  may  lawfully  forbear,  that  he  may  oblige  himself 
against;  except  when  a  third  person  is  wronged,  or  the 
public  is  prejudiced  by  it."*  A  bond  from  a  widow  not  to 
marry  again  was  decreed  to  be  delirered  up,  although 
there  was  a  counter-bond  to  pay  a  sum  of  money  if  she 
did  not*  A  wager  between  two  persons,  that  one  of  them 
will  not  marry  within  six  years,  is  void,  unless  it  be  shown 
that  such  temporary  restraint  is  proper  and  prudent  in  the 
particular  case.* 

Conditions,  which  restrain  marriage  generally,  are  Toid, 
if  annexed  to  devises  or  legacies.  But  a  condition  which 
restrains  marriage  as  to  time,  &&,  or  which  requires  con- 
sent of  parents,  trustees,  &c.,  is  good.  Such  conditions  are 
regarded  as  allowable  regulations,  not  prohibitions,  of  mar- 
riage, and  as  proper  exertions  of  the  liberty  of  disposing  of 
property  according  to  the  owner's  pleasure — which  liberty 
is  as  much  favored  by  the  law,  as  the  liberty  of  marriage. 

>  Show.  P.  C.  76,  lUl  B.  Potter ;  S.  C.  3  Ltt.  41t ;  RnTfl'i  Don.  Kal.  419- 

*  Wilmot,  864,  Low  v.  Peen  i  8.  C.  4  Bni.  3305 ;  9.  P.  10  Vea.  ji.  439, 
Coek  V.  Kchwds. 

»  Wilawt,  877.  '  2  Vera.  215,  B«ker  v.  WKte. 

*  10  Em*.  93,  Hartler  t.  Rke. 
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In  both  cases,  such  restrictions  only  are  permitted,  as  are 
deemed  to  be  of  public  utility. 

But  devises  and  legacies  on  condition  that  the  devisee  or 
legatee  does  not  marry,  or  on  condition  of  their  being  en- 
joyed  so  long  only  as  the  devisee  or  legatee  remains  single, 
are  treated  as  unconditional  devises  and  bequests.  The 
condition  is  only  in  tenorem,  and  is  inoperative.  The  party 
does  not  forfeit  the  bequest  by  marrying,  unless  it  be 
limited  over  by  the  testator.'  This  distinction,  however, 
does  not  hold  in  cases  of  a  condition  precedent — as  a  lega- 
cy  to  be  paid  to  A,  on  condition  of  his  marrying  B,  or 
marrying  C,  with  the  consent  of  the  executor,  or  other  per- 
son named.' 

In  favor  of  free  and  unconstrained  marriages,  very  strict 
rules  are  applied  to  the  limitation  of  legacies,  and  very 
liberal  rules  to  the  construction  of  consent  to  marriages  by 
guardians,  trustees,  &c.* 

The  rule  of  the  civil  law  is — mairimonium  ddtet  ease 
liiferum;  and  all  conditions,  whether  precedent  or  subse- 
quent, annexed  to  gifts,  bequests,  &c.  are  void,'  if  their  teo- 
dency  or  design  be  to  restrain  the  liberty  of  marriage.* 

Contracts  in  restraint  of  trade  are  against  sound  policy. 

The  distinction  is  well  established  between  agreements 
that  are  intended  for  a  general  restraint  of  trade,  and  those 
which  stipulate  only  for  a  particular  restraint  All  agree- 
ments not  to  exercise  a  particular  trade  or  profession  at  any 
place  are  void,  whether  the  agreement  be  by  parol  or  by 
specialty.  And  it  is  immaterial  whether  it  be  the  trade  or 
pursuit  which  the  party  usually  follows,  or  any  trade  or 

■  1  Roper  on  Legtuies,  3d  ed.  ohaptei  xiii ;  S  Ridgewaj,  90S,  Keilj  k 
HoiMik ;  G  Ham.  Rep.  168,  FuMtw  v.  WiDdow. 

■  ComTiu'i  R«p.  736,  Harrey  «.  Alton;  8.  C.  WUlM.eSi  4  Bor.aOB^ 
Lmif  «.  Dennia. 

*  Sea  Willoi,  09,  note  (a.) 

•  Sm  ComjM't  Rep.  731—738. 
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pursuit,  that  he  engages  not  to  pursue.  It  is  also  immate- 
rial whether  the  agreement  is  for  the  life  of  the  party,  or 
for  a  fixed  and  definite  time.  Alt  such  agreements  are 
void,  although  made  upon  a  valuable  consideration ;  and 
they  are  denominated  agreements  for  a  general,  or  total, 
restraint  of  trade.' 

But  an  agreement  not  to  exercise  a  particular  trade  or 
business  at  a  particular  place,  or  not  to  trade  with  particu* 
lar  persons,  is  valid,  if  made  on  a  valuable  consideration. 
If  without  such  consideration,  the  agreement  is  void, 
though  it  be  by  specialty.  This  is  perhaps  the  only  in- 
stance  in  which  a  contract  by  specialty  does  not  import  a 
consideration,  which  the  party  is  by  the  common  law  es- 
topped to  deny.  In  this  instance,  however,  though  a  con- 
sideration would  probably  be  presumed,  even  if  it  did  not 
appear  on  the  face  of  the  bond  or  other  specialty,  yet  it 
may  be  disproved,  and  the  contract  avoided.  And  if  a 
consideration  is  stated  in  the  contract,  yet  it  may  be  denied 
and  disproved. 

Agreements  not  to  exercise  a  trade  in  a  particular  place, 
or  to  trade  with  particular  persons,  are  denominated  agree- 
ments for  a  particular,  or  partial,  restraint  of  trade. 

In  England,  an  agreement  restraining  a  party  from  pur- 
suing a  trade  in  any  part  of  England,  either  for  a  limited 
time,  or  during  his  life,  is  intended  by  the  phrase — "an 
agreement  in  restraint  of  trade  generally."  Whether,  in  this 
country,  the  restraint  must  be  confined  to  the  state  where 
the  party  resides,  or  may  extend  through  the  United  States, 
might  perhaps  be  questionable.* 

>  1  Pow.  Cob.  167 ;  3  Comjn  on  Con.  467, 1st  ed. 

■  Sm  Mitchel  V.  Rernoldi,  1  P.  W.  IBl ;  10  Hod.  S7.  8S.  130 ;  3  ComTii 
«n  Con.  lit  ed.  467,  wbete  lord  C.  J.  Parker  exuninea  u>d  diaeoMei  ill  ths 
print  deciiiim*.  2  Sannd.  156,  note  (I) ;  8  Eul,  80,  Gale  e.  Reed ;  8  Hue. 
Rep.  233,  Pierce  c.  Fnllet ;  Willei,  388 ;  2  Sluk.  Rep.  80,  Woodi  r.  Den- 
nett; 1  Pick.  450. 
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Where  a  shopkeeper  took  a  serrant  upon  wages,  in  the 
business  of  a  linen  draper,  which  the  servant  was  expected 
to  learn  and  "  become  a  perfect  and  knowing  person  in  the 
said  trade  and  mystery,"  and  the  seirant  gave  the  draper 
8  bond  of  XlOO,  conditioned  to  be  void  if  he  did  not  set  up 
or  exercise  the  trade  of  a  linen  draper  within  half  a  mile 
of  his  master's  house,  the  contract  was  held  to  be  valid. 
It  appeared  in  the  recital  of  the  bond,  that  this  contract  was 
part  of  the  master's  inducement  to  take  the  servant  into  his 
employ,  and  that  the  XlOO  was  the  sum  which  the  master 
might  reasooably  expect  to  receive  from  an  apprentice  to 
the  trade.  The  consideration,  therefore,  was  an  ade<iuate 
me.' 

So  of  a  bond,  on  a  similar  consideration,  wherein  the  ob- 
ligor engaged  not  to  exercise  his  trade  within  the  city  and 
liberties  of  Westminster.*  So  also  of  a  bond — in  considerar 
tion  that  the  obligee  had  taken  the  obligor  as  an  assistant  in 
the  business  of  a  surgeon  and  apothecary,  "  for  so  long  a 
time  as  it  should  please  the  obligee,"  not  to  practise  on  bis 
own  account,  for  fourteen  years,  withia  ten  miles  of  the 
place  where  the  obligee  lived.  The  consideration,  in  this 
case,  was  the  being  admitted  as  an  assistant  with  an  estab- 
lished practitioner,  with  a  view  to  the  credit  to  be  derived 
from  that  situatioiL*  So  of  a  contract,  in  consideration  of 
money  and  an  annuity,  by  which  an  attorney  engaged  to 
relinquish  bis  business  and  recommend  his  clients  to  another 
attorney,  and  not  to  practise  within  one  hundred  and  fifty 
miles  of  Londoo.*  So  of  a  contract  on  sufficient  considera- 
tion, not  to  carry  on  the  business  of  a  rope-maker  during 

■  3  Stn.  739,  CbMnnun  e.  Nainby ;  8.  C.  2  Ld.  BaTm.  14S6. 

*  ContunghuD'a  Rep.  51, Clarke  v.Comn;  8.C.  ?Hod.230.;  Rep.  Temp. 
Hardw.SS. 

>  5  D.  &  E.  118,  Dana  s.  Maaon;  8.  P.  3  Clutljr'a  Rep.  407,  Haywaid  «. 

•  4  Eut,  IM,  Bttui  V.  Gn;. 
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life,  except  oa  gOTemment  contracts,  and  for  such  of  the 
party's  friends  as  the  obhgee  should  refuse  to  supply  on 
credit;  otherwise  it  seems,  of  a  contract  not  to  carry  on  the 
business  with  any  private  individuals.' 

An  agreement  not  to  run  a  stage-coach  between  Provi* 
dence  and  Boston,  in  opposition  to  the  plaintifTs  stage-coach, 
was  held  good.*  Also  an  agreement  not  to  be  interested,  di- 
rectly nor  indirectly,  in  any  voyage  to  the  north-west  coast 
of  America,  or  in  any  traffic  with  the  natives  of  that  coast, 
for  seven  years.  And  it  is  a  breach  of  stich  agreement  to 
own  and  fit  out  a  vessel  for  such  voyage,  though  the  party 
divest  himself  of  all  interest  in  the  vessel  and  cargo  before 
her  departure  on  the  voyage.*  Also  an  agreement  that  one 
person  shall  give  another  all  his  freighting  of  goods  on  Con- 
necticut river  at  the  customary  prices,  to  be  paid  in  goods, 
and  shall  not  encourage  any  other  boatman  to  compete  with 
the  plaintiff  in  the  business  of  boating.  The  consideration 
is  the  plaintiff's  tmdertaking  to  do  all  the  defendant's  freight- 
ing, and  take  his  ppy  in  gxkts* 

The  consideration  which  will  support  an  agreement  for  a 
particular,  or  partial,  restraint  of  trade,  seems  to  be  the  same 
that  will  support  any  other  agreement,  as  appears  from  the 
cases  already  cited.  In  Bragg  v.  Tanner,'  the  sum  of  ten 
shillings  was  held  to  be  a  sufficient  consideration  for  an 
agreement  not  to  keep  a  draper's  shop  in  Newgate  market 
And  one  dollar  was  held  to  be  a  sufficient -consideration  for 
a  covenant  not  to  run  a  stage-coach  in  opposition  to  the 
plaintiff.*  In  Steams  v.  Barrett,'  the  plaintiff's  engagement 
was  held  to  be  a  sufficient  consideration  for  that  of  the  de- 

■  8  Ewt,  80,  Gile  v.  Reed. 

'  S  Haw.  Rep.  283,  Pierce  r.  FnUer ;  S.  P.  3  CbiUj'e  Rep.  407,  Hetrn  v. 

'  9  Hue.  Sep.  633,  Perlima  v.  Lymui. 

*  3  IHck.  188,  pBlmn  c  8teU>iiu. 

*  Cited  in  Cio.  Jic.  697. 

*  8  Him.  Rep.  SS3.  ''  1  Piok.  443. 
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fendant;  and  in  Palmer  v.  Stebbins,'  the  consideration  was 
of  a  similar  nature.  Id  all  cases,  the  facts  being  found,  the 
court  is  to  decide  whether  there  is  any  consideration  which 
the  law  recognizes ;  and  in  this  class  of  cases,  it  seems,  from 
the  books,  that  the  court  is  to  determine  whether  the  consid- 
eration  is  sufficient  to  sustain  the  contract.  No  case  has 
been  found,  in  which  a  contract  for  a  particular  restraint  of 
trade  was  avoided  for  insufficiency  of  consideration. 

Lord  chief  justice  Parker,  in  Mitchel  v.  Reynolds,'  notices 
the  cases  of  grants  or  charters,  customs  and  by-laws,  in  re- 
straint of  trade.  Monopolies  are  odious,  and  generally  cod- 
tmry  to  the  policy  of  the  common  law.  They  are  said  to  be 
contrary  to  Magna  Charta.  A  grant,  however,  of  the  sole 
use  of  a  newly  invented  art  is  held  to  be  good,  being  indulg- 
ed for  tite  encouragement  of  ingeouity.  But  by  the  English 
statute  of  James  I.  and  by  the  patent. laws  of  the  United 
States,  such  grants  are  limited  to  a  few  years.  Agreements, 
therefore,  ctmceming  the  disposition  and  use  of  patented 
machines,  &c — though  in  restraint  of  trade — are  not,  for 
that  reason,  void.  And  a  bond,  or  other  specialty,  by 
which  a  patentee  should  engage  not  to  use  his  machine, 
could  hardly  be  avoided  for  want  of  consideration.  Indeed, 
a  transfer  of  his  right,  jmt  ae,  renders  him  l^ally  liable  to 
damages,  if  he  should  afterwards  use  the  invention.  That 
be  may  make  such  transfer  without  consideration,  if  he 
please  to  give  it  away,  would  not  seem  to  admit  of  doubt 

Patented  inventions,  and  secrets  of  art  or  trade,  not  pa- 
tented, are  not  within  the  scope  of  the  law  against  restraint 
of  trade.  Thus,  it  has  been  decided  that  a  trader  may  sell 
a  secret  in  his  trade,  and  restrain  himself,  generally,  from 
the  use  of  it.* 

'  8  Pick.  188.  »  1  p.  W.  181. 

*  1  Sim.  &.  Sto.  74,  B17K11  e.  WhitohMd ;    Tiek«7  v.  Welefa,  in  the 
Snprame  Court  of  MawachnwUi,  Norfolk  Coun^,  Oet.  1837. 
VOL.   ixn. — NO.    ILIV.  18 
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Forbearing  to  bid  at  an  auction  of  property  sold  on  exe- 
cution is  an  unlawful  consideration  for  a  promise,  being 
against  public  policy.'  So  of  an  agreement  between  two 
persona  not  to  bid  against  each  other  at  an  auction,  and  that 
one  shall  buy  articles  and  divide  them  with  the  other.* 

It  has  been  decided,  in  New  .York,  that  an  agreement  for 
the  sale  of  lottery  tickets  in  a  lottery  not  authorized  by  the 
laws  of  that  state,  though  instituted  under  the  authority  o£ 
the  legislature  of  another  state,  is  void,  as  against  tho  policy 
of  a  statute  of  New  York.'  The  decisions  against  allowing 
seamen  to  recover  on  a  promise  of  extra  wages  for  extra 
services,  and  witnesses  to  recoveron  a  promise  of  extra  pay 
for  attendance  at  court,  seem  to  have  been  made  on  the 
ground  of  the  impolicy  of  sustaining  such  promises.* 

Postobiit  contracts,  if  unconscionable,  are  void,  as  against 
the  general  policy  of  the  law.  A  post  obiit  contract  is  an 
agreemeat,  on  the  receipt  of  money  by  the  promisor,  to  pay 
a  larger  sum,  exceeding  that  which  is  received  and  the 
legal  rate  of  interest,  on  the  death  of  the  person  from  whom 
he  has  some  expectation,  if  the  promisor  be  then  aUve. 
Such  agreement  is  not  void  of  course :  if  made  on  reason- 
able terms,  in  which  the  stipulated  payment  is  not  more 
than  a  just  indemnity  for  the  hazard,  it  is  valid.  But  if 
advantage  is  taken  of  the  necessity  of  the  promisor  to  induce 
him  to  make  such  a  contract,  he  is  relieved  in  chancery,  as 
against  an  unconscionable  bargain,  on  payment  of  the 
principal  and  interest.  There  are  data  on  which  this  kind 
of  contract  can  be  ascertained  to  be  reasonable  or  unreason- 

■  3  Johns.  Cbi.  29,  Jone*  e.  CmwbII  ;  13  Johns.  112,  Thompwm  e.  Da*iei. 

■  6  John*.  194,  Doolin  e.  Wnd  ;  8  Johni.  444,  Wilbu  v.  How.  See  tlaa 
8  John*.  304,  Brigg:*  n.  TillotwD  ;  6  Hilst.  87,  Quliok  v.  W«td. 

*  5  Jotme.  337,  Hunt  v.  Knickerbacker. 

•  6  Eap.  Rep.  139,  Stilk  v.  Hejrick ;  S.  C.  S  Cunpb.  317 ;  Petke's  Cu. 
72,  Hirrii  B.  Wotoon ;  4  Moore,  300,  WIUIb  b.  Peckham;  S.  C.  1  Brod.  & 
BiDf.  515 ;  3  Keut'i  Com.  1st  ed.  144. 
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able ;  for  the  lives  of  the  promisor,  and  of  the  person  on 
whose  death  payment  is  to  be  made,  are  subject  to  valua- 
tion on  principles  and  calculations  now  well  established  in 
all  life  insnrance  offices.' 

In  BoyntoQ  v.  Hubbard,'  a  covenant  made  by  an  heir  to 
convey,  on  the  death  of  his  ancestor,  if  he  should  survive 
him,  a  certain  undivided  part  of  what  should  come  to  him 
by  descent  or  devise,  was  held  to  be  void  at  law,  as  well  as 
in  equity.  Such  a  contract  was  held  to  be  a  fraud  on  the 
ancestor  and  productive  of  public  mischief  This  was  not 
a  post  obiil  contract,  but  fell  under  the  principle  of  the 
cases — usually  litigated  in  chancery — of  heirs  dealing  with 
their  expectancies.  Chief  justice  Parsons  said— "in  un- 
conscionable po^f  oiii/ contracts,  courts  of  law  niay,  when 
they  appear,  in  a  suit  commenced  on  them,  to  have  been 
against  conscience,  give  relief  by  directing  a  recovery  of  so 
much  money  only,  as  shall  be  equal  to  the  principal  re- 
ceived, and  the  interesL" 

There  are  a  few  anomalous  cases,  which  may  be  noticed 
in  this  connection,  namely,  of  catching  and  unconscionable 
bargains. 

Where  the  plaintiff  declared  upon  an  agreement  to  pay 
for  a  horse  a  barley-corn  a  nail,  doubling  at  every  nail  in 
the  shoes  of  the  horse's  feet,  and  averred  that  there  were 
thirty-two  nails  in  every  shoe,  and  that,  doubling  at  every 
nail,  the  defendant  had  agreed  to  pay  five  hundred  quarters 
of  barley — Hyde,  J.,  directed  the  jury  to  give  the  value  of 
the  horse ;  which  they  accordingly  did,  and  it  was  held 
good.'  So  where,  in  consideration  of  half  a  crown,  the  de- 
fendant promised  to  pay  two  grains  of  rye  on  Monday,  the 
29th  of  March,  four  grains  the  next  Monday,  and  so  on  in 

'  See  I  Will.  286.  320;   3  Paw,  Can.  Itj7,  et  leq. ;  Reeve'*  Dom.  Rol. 
419 ;  NewlBDd  oD  Coutracta,  ch.  ml. 
'7Hmi.  Rep.  113. 

>  1  Lev.  Ill,  Junei  s.  Morpw ;  S.  C.  I  Eeb.  669.   See  *Iio  1  Wil>.  S95. 
18* 
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progresBion  every  Monday  for  a  year—though  it  was  said 
that  all  the  rye  in  the  world  would  not  be  sufficient  to 
fulfil  this  agreement — yet  the  court  inclined  to  support  the 
action  so  far  as  to  let  the  jury  assess  reasonaUe  damages: 
whereupon  the  suit  was  compromised  by  the  defendant's 
paying  the  half  crown  and  costs.'  The  principle  of  Uiese 
cases  was  recognised  by  Parsons,  C.  J.,  oa  the  trial  of  the 
case  of  Cutler  v.  How  ;*  and  the  jury  having,  by  his  instruc- 
tion, made  a  deduction  that  operated  justly  between  the 
parties,  their  verdict  was  sanctioned  by  the  full  court 

These  and  similar  cases  form  an  exception  to  the  general 
rule  that  a  party  must  recover  according  to  bis  contract,  if 
he  sue  upon  it,  or  not  recover  at  all.  When  an  express 
contract  is  void,  and  it  is  not  equitable  that  the  defendant 
should  retain  property  without  paying  for  it,  the  usual 
course  is  to  disregard  that  contract,  and  sue  upon  ao  im- 
plied  one. 

All  wagers  are  void,  that  are  contrary  to  public  policy : 
as  wagers  on  the  question  of  war  or  peace ;  on  the  event  of 
an  election ;  on  the  life  of  a  foreign  potentate  whose  country 
is  at  war  with  that  of  either  of  the  parties  to  the  wager ;  ihi 
the  amount  of  any  branch  of  the  revenue,  dec.' 

4.  Trading  v>Uh  the  subjects  0/  an  enemy's  country,  with- 
out the  license  of  the  constituted  authorities,  is  unlairful 
"  The  law,"  says  chancellor  Kent,  "  has  put  the  sting  of 
disability  into  every  kind  of  voluntary  commuaicatioo  and 
contract  with  an  enemy,  which  is  made  without  the  special 

■  6  Hod.  305,  Thomboiengh  v.  Whitacre;  S.  C.  Q  Ld.  Rajm.  1164;  3 
Salk.  07.   See  B»e.  Ab.  DtmugCB,  D.  1;  I  Paw.  Cod.  162. 

'  e  Uim.  Rep.  257.  See  ■]*>  13  MaM.  Hep.  36S,  Butei«.  Wales;  Cowp. 
793,  Jeitoot «,  Brooke. 

*  See  3  Stack.  Et.  1G6C,  nole(u.};  12Eait,247,  Henkinr.  GnetsBj  S.  C. 
3  Cainpb.  408 ;  9  Cow.  1G9,  Biut  v.  Gott;  4  Hu.  A  HcHen.  StM,  Wrolb  V. 
Johnson;  1  Haninj^n,  517,  Porter  e.  Sawyer. 
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permissioD  of  the  govemraent.'"  Hence,  a  policy  of  in- 
snrance  on  enemy's  property  is  void.'  So  of  bills  of  ex- 
change, promissory  notes,  and  other  contracts.' 

In  Antoine  v.  Morshead,'  it  was  held  that  an  alien  enemy, 
a  Frenchman,  to  whom  a  bill  of  exchange  was  indorsed, 
drawn  byone  English  prisoner  in  France,  in  favor  of  another, 
on  a  house  in  England  that  accepted  it,  might  maintain  an 
action  upon  it,  on  the  return  of  peace,  against  the  acceptors. 
Chambre,  J.,  said  this  was  not  a  contract  between  an  Eng- 
lish subject  and  an  alien  enemy.  And  Kent,  Ch.  (16  Johns. 
Rep.  471)  aays  the  case  had  nothing  to  do  wilh  voluntary 
intercourse  in  the  way  of  mercantile  negotiation  and  trade. 

Where  an  American  vessel,  pretending  to  be  a  neutral, 
went  into  Bermudas,  and  in  the  character  of  a  neutral  ob- 
tained credit  for  repairs,  during  war — it  was  held  that  the 
owners  of  the  vessel  were  answerable,  on  the  restoration  of 
peace,  to  the  British  merchants  who  assisted  them  to  re- 
pair— cm  the  ground  that  the  plaintiffs  were  ignorant  of  the 
national  character  of  the  vessel,  and  dealt  upcm  the  &ith 
that  they  were  trading  with  a  neutral.*  A  license  from  a 
British  admiral,  to  protect  a  ship  from  capture  on  a  particu- 
lar voyage,  during  war  between  ibis  country  and  Great 
Britain,  was  held  not  to  be  a  lawful  consideration  foe  a  pro- 
missory note  given  to  the  seller  by  the  buyer  of  the  license.* 
A  copartnership  between  subjects  of  different  governments 
is  dissolved,  or  suspended,  by  a  war  betwe^i  the  countries 
of  which  the  copartners  are  subjects.'    A  license  from  the 

1  16Johiu.483. 

■  See  tbe  cura  on  thia  point,  Phillip*  on  Iiwonace,  19,  «t  eeq. 

>  7  Ttnnt.  449,  tnd  cwetin  k  note  (o  (he  American  edition. 

*  6  Tmnt.  S37. 

•  16  Hu*.  Rep.  332,  Miumd  •.  FUm. 

*,„FUtoii  V.  NiehobMi,  S  Wheat.  304.  A  4i&rent  decinoo  wiU  lie  fbood  in 
13  Mmm.  Sep  98. 

>  15  John*.  SJ,  GriMMld  w.  Waddington ;  S.  C.  16  Johai.  438 ;  Saunan  «. 
Waddington,  16  Johna.  610. 


3,q,z.-3bvGoogle 


370  Low  of  Contracts.  [Jan. 

government  legalizes  the  contracts  of  its  subjects  with 
foreign  enemies,  so  far  as  to  enable  them  to  enforce  such 
contracts  in  the  courts  of  the  licensing  governments,  and  to 
protect  the  party  from  prize  law.' 

Ransom  bills,  &c.,  form  an  exception  to  the  rule  of  law 
on  this  subject,  as  has  been  before  noticed  in  our  third 
number. 

5.  Contracts  to  obstruct  the  course  of  justice,  the  execution  of 
legal  process,  or  to  indemnify  officers  against  nonfeas- 
ance, misfeasance,  or  malfeasance,  in  their  official  business. 
Contracts  to  do  acts  of  this  kind,  which  are  punishable 
as  crimes,  have  already  been  noticed. 

Nonfeasance  is  the  omission  of  an  act  which  the  party 
ought  to  do.  Misfeasance  is  the  improper  performance  of 
an  act  which  may  lawfully  be  done.  Malfeasance  is  the 
doing  of  an  act  which  ought  not  to  be  done  at  all.' 

A  promise  by  a  friend  of  a  bankrupt  to  pay  such  sums  as 
the  bankrupt  is  charged  with  having  received  and  not  ac- 
counted for,  if  the  assignees  and  commissioners  will  forbear 
to  examine  him  respecting  those  sums,  is  void  for  illegality.' 
So  of  a  promise  to  pay  mouey  in  consideration  that  the 
promisee  will  not  oppose  the  promisor's  dischai^  under  an 
insolvent  law.'  And  of  a  promise  by  a  third  person  to  pay 
part  of  an  insolvent's  debt,  in  order  to  obtain  his  creditor's 
signature  to  the  insolvent's  petition.*  And  of  a  promise  by 
a  turnpike  corporation  that  certain  persons  shall  be  exempt- 
ed from  paying  toll  at  its  gates,  if  they  will  withdraw  their 
opposition  to  a  legislative  act  respecting  the  alteration  of 

■  See  Mr.  Wheaton'i  note  lo  PtUan  v.  Nioholsoa,  3  Wbe&t.  307. 

■  2  IiMiucUr  CleTiciIis,  107 ;  L&wei  PI.  in  Anomp.  2S9. 

>  3  D.  &.  E.  17,  Nerot  t.  Wdbuie.   See  6  D.  &  E.  134,  Ktje  v.  Bolbra. 

•  ]9Johni.  311,TuibiU7  D.  Millei;  S  Johns.  386,  Wute  v.  Harper;  i 
Johiw.  410,  Bruce  v.  Lee ;  S.  P.  3  Monroe,  106,  Goodwin  «.  BUke. 

•  9  Johni.  Sg5,  Veomini  v.  Chatterton. 
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the  road.'  And  of  a  promise  by  an  officer,  vho  had  seized 
goods  on  an  elegit,  that  if  the  creditor  would  take  out  a 
new  elegit  and  deliver  it  to  him,  he  would  procure  the  gooda 
to  be  found  by  an  inquisition,  and  would  deliver  them  to 
such  person  as  the  creditor  should  appoint :  for  he  was 
bound  to  return  an  indifferent  jury.*  So  of  an  agreement 
with  an  officer  to  permit  a  prisoner  to  escape.*  So  of  an 
agreement  to  indemnify  an  officer,  if  he  will  permit  an 
escape/  And  of  an  agreement  to  deliver  an  execution 
debtor  to  an  officer  at  a  future  day,  in  consideration  of  his 
forbearing  to  arrest  the  debtor  when  in  his  presence  and 
power;*  or  to  surrender  a  prisoner  on  mesne  process,  or 
pay  the  debt  and  cost,  in  consideration  of  his  being  per- 
miiied  to  go  at  large  until  the  return  day  of  the  writ.' 
Otherwise  iftheundertakingbe  to  the  plaintiff  in  thesuit.'  If 
the  undertaking  be  to  the  officer,  he  must  pursue  the  statute 
of  23  Hen.  YI.  and  take  a  bail  bond  in  his  own  name.'  In 
Beaskin  v.  French,*  a  promise  to  a  bailiff  to  deliver  to  him, 
the  next  morning,  a  prisoner  whom  he  had  arrested — in 
consideration  of  his  being  permitted  to  remain  in  the  pro- 
misor's house  during  the  night — was  held  to  be  valid  ;  the 
court  not  inferring  from  the  statement  that  there  was  an 
^ape,  as  the  officer  also  might  have  remained  in  the  house. 
Whether  any  judgment  was  rendered  in  this  case  is  made 

'  1  Aik.  Rep.  164,  Pingiy  v.  Wuhbom. 

■  I  Fteem.  3S,  Hoitia  r.  Chapmui ;  S.  C.  Ctrtoi,  tSS ;  T.  Jon.  84. 

■  FeathentoD  v.  HuUhiiMon,  Cro.  Elii.  199;  8.  C.  S  Leon.  108;  Blithmtn 
«.  M«itui,S  Bnlrt.  213;  8.  C.  Qodb.  SSO. 

*  inowd.60i  HeU.  175;  YeW.  197;  7  Johni.  159;  TGreenkaf,  113;  3 
CbipnuD,  II. 

*  &  Mtm.  Sep.    385,   Denny  v.  IJncoln;    1   Soolhafd,  319,  Fanahor  «. 
Stout. 

•  1  D.  &  E.  418,  Rogen  t.  Reerei. 

^  Cro.  Elii- 190,  Milwud  c.  Clerk ;  Aleyn,  58,  Leech  v.  IHrji;  S  Mo4, 
304,  HUl  V.  Cuter. 

•  7  D.  &  E  110,  FoUer  •.  Prert. 
*1  Sid.  133;  1  Keb.  483;  1  Lev.  98. 
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a  question  in  T.  Jones,  139;  and  in  1  D.  &  R  422,  Buller, 
J.,  says  the  case  is  to  be  upheld  on  the  ground  that  the 
promise  was  "made  on  the  plaintiff's  part,"  that  is,  made  to 
the  bailiff*  in  behalf  of  the  plaintiff,  and  thus  tangingwith  the 
cases  before  cited  from  Cro.  Eliz.,  Aleyn,  and  2  Mod.  From 
the  report  of  this  case  by  Levinz,  it  seems  that  the  action 
was  brought  by  the  original  plaintiff,  declaring  on  a  pro- 
mise to  the  bailiff  e;:ir  parte  qtuBrentis.  And  so  the  matter  is 
stated  in  T.  Jon.  139. 

By  the  statute  of  23  Hen.  TI.  c.  9,  officers  are  prohibited 
to  take  any  obligation  of  a  prisoner  who  is  entitled  to  be 
bailed,  except  to  tbemselres,  and  in  the  name  of  their  office ; 
and  all  other  obligations  taken  upon  the  enlargement  of 
prisoners,  or  by  color  of  office,  are  declared  to  be  void.  In 
most  particulars,  this  statute  is  merely  in  affirmance  of  the 
common  law,  and  is  in  force  as  the  common  law  of  many 
stales  in  the  union.  All  bonds,  and  other  engagements, 
taken  for  ease  and  favor,  in  contravention  of  the  spirit  of 
this  statute,  are  void.'  This  statute  mentions  only  "  sheri^ 
under-sheriffs,  and  other  officers  and  ministers."  It  has 
been  held  that  the  sergeant  at  arms  of  the  house  of  com- 
mons is  not  an  officer,  within  the  statute,  and  yet  that  a  bond 
given  to  him  by  a  prisoner  ordered  into  his  custody  by  the 
house,  conditioned  to  appear,  &c.,  is  void  by  the  commcm 
law — being  for  ease  and  favor.*  So  of  a  bond,  taken  by 
the  marshal  of  the  king's  bench,  who  is  not  named  in  the 
statute  ;*  and  so,  it  would  seem,  of  a  bond  given  to  the  ser- 
geant at  arms  of  the  marches  of  Wales.* 

The  statute  mentions  obligations  only ;  yet  all  parol 

I  See  Bu.  Ab.  Sheriff,  0.  -,  L&w  of  Aneiti,  1D4, 106 ;  8  Johiu.  Cu.  23», 
Dole  v.  Bull;  7  Johni.  319, RichmoDd  c.  Soberb;  8  JohiM.  96,  Strong  «' 
TompUi»  i  3  OreenleaT,  15G ;  B  Gre>Dle&f,  433. 

*  Hudi.  464,  Norfolk'!  cue. 

■  Cro.  Eiit.  66,  Bracebridge  «.  Vtnfhan. 

•  Cro.  Cu.  309,  lohni  v.  Stratford. 
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undertakings  are  equally  within  its  purview  and  spirit.'  In 
all  cases  of  bonds  and  other  engagements  taken  of  prisoners 
by  officers,  the  material  question  is  whether  they  were  girea 
for  ease  and  favor.'  Obligations  for  ease  and  favor  are 
those  only  which  are  given  to  purchase  an  indulgence  not 
authorized  by  law.  Hence  bonds  for  the  debtor's  liberties, 
under  statutes  which  authorize  the  taking  of  bonds  of  that 
kind  in  a  specified  form,  are  not  void,  though  they  are  not 
strictly  according  to  such  form.*  All  contracts  and  engage- 
ments between  officers  and  defendants  are  watched  with  a 
jealous  eye  by  courts,  in  order  to  prevent  oppression  under 
the  semblance  of  indulgence  and  humanity.* 

Since  the  statute  of  23  Hen.  Vl.  (if  not  before)  all  prom- 
ises to  officers,  to  induce  them  to  accept  bail,  are  void ;  for 
it  is  their  duty  to  accept  sufficient  bail  when  offered :  and  a 
contract  to  accept  insufficient  bail  is  void,  as  it  is  a  contract 
to  violate  their  duty.*  Wherever  it  is  the  duty  of  a  person 
in  a  pubhc  trust  to  do  an  act,  and  he  exacts  a  promise  from 
him  for  whose  benefit  it  is  to  be  done,  to  compensate  him  for 
the  service,  the  consideration  is  unlawful  and  (he  promise 
void.'  A  fortiori  is  a  jvomise  void,  when  made  for  the  pay- 
ment of  more  than  the  sum  provided  by  law  for  the  per- 
formance of  any  official  duty.''  Demanding  and  receiving 
more  than  legal  fees  is  an  indictable  offence — may  be  pun- 

1  10  Co.  101,  Beawfa^e'i  cam  ;  4  Eirt,  066,  Seagworth  *.  Splcet ;  7  D.  & 
E.  llOj  S  Johns.  96. 

■  See  1  Sannd.  161,  Lenthdl  v.  Cooke,  and  notei  to  that  eaae ;  I  Tent.  337; 
3  Balk.  438 ;  1  Fieem.  375,  Oke'i  «aM. 

*  6  Gieenleaf,  9M,  Baker  r.  Hdef  ;  6  Mam.  Rep.  8T3. 

*  See  7  Jotuw.  430,  Seed  v.  PruTii ;  16  Jobna.  443,  Sbennan  «.  Boyee ;  4 
Canpb.  47,  note. 

>  3  But.  034,  Stoteahnry  v.  Smith ;  Higbmine  on  BaO,  «8. 

*  1  Cainea,  IM,  CaUagan  v.  Hallett ;  6  Honioe,  590,  Hitchall  v.  Vance ; 
Bac  Ab.  Aanunpait,  E.   See  15  Wend.  44,  Hatch  v.  Mann. 

'  Cro.  Jac.  103,  Bridge  v.  Cage ;  W.  Joa.  65,  Badow  v.  Salter ;  8.  C.  Latch, 
54 ;  3  Bam.  &  Aid.  5G2,  Den  P.  Parwini ;  Davia'i  Jnvtiee,  383. 
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ished  by  fine — subjects  the  offender  to  a  qui  tarn  action  for  a 
penalty — and  is  a  good  cause  of  action  for  reclaiming  the 
excess  in  assumpsit  for  money  had  and  received.' 

Though  an  agreement  to  indemnify  an  officer  for  doing 
an  unlawful  act  is  void,  yet  a  bond  to  save  an  officer  harm- 
less for  an  unlawful  act  already  done  is  valid.'  This  stands 
on  the  same  ground  as  a  bond  in  consideration  of  past  co- 
habitation. The  consideration  is  not  illegal,  and  the  seal 
imports  a  sufficient  consideration,  or  supersedes  the  necessity 
of  any  consideration.  A  parol  promise  to  indemnify  an 
officer  for  a  past  escape,  or  other  misdoing  or  omission, 
would  generally  be  nudum  pactum.* 

An  engagement  to  indemnify  an  officer  for  seizing  on  exe- 
cution certain  specified  goods  as  the  property  of  the  judgment 
debtor  is  lawful  and  binding,  although  the  property  may 
belong  to  another.  And  so  of  an  undertaking  to  indemnify 
for  attaching  property  on  mesne  process — where  such  attach- 
ment is  permitted  by  law.'  So  of  a  promise  to  indemnify 
an  officer  for  a  false  return  of  nuUa  bona,  after  an  inquisition 
finding  that  the  property  is  not  in  the  execution  debtor;' 
and  of  a  promise  by  one,  who  claims  property  seized  ou 
execution,  to  indemnify  the  officer  for  not  selling  it.' 

But  if  the  parties  know  that  the  property  designated  does 
not  belong  to  the  defendant  or  judgment  debtor,  such  con- 
tract of  indemnity  would  doubtless  be  void  for  illegality. 

Wben  goods  are  seized  by  an  officer  on  execution,  a  con- 

>  IHairk.  (CDrwood'ied.)419;  2  D.  &  E.  146,  WoodgUe  e.  KutobboU; 
S  Eip.  Rep.  507,  Joni  e.  Perchard ;  Biploir'i  Digeit,  Feci,  B. 

*  llM<Hl.93,Hacketv.  TiUyi  S.  C.  3  Ld.  Rajm.  1!!U7;  Holt,  201  j  Fox  tr. 
Tillr.  6  Hod.  aS5;  Given  a.  Drigsi,  1  Cunes,  450.    See  3  Hall,5?9. 

'  See  Sweuj  v.  Hunter,  1  Murph.  181. 

*  Cto.  Jae.  653,  Arundel  v.  GMdlneri  5  Pick.  380,  Train  •.  Gold ;  9  Ma«. 
Rep.  1 14,  Perky  o.  roMer ;  4  Hue  Rep.  60,  Hinhall  e.  Honner. 

*  1  Lutir.  696,  Knipe  e.  Habart. 

*  Litt.  Sel.  dm.  2?3,  Lampton  t.  T«;Iot. 
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tract  to  pay  the  debt,  in  consideration  of  his  releasing  them, 
is  not  unlawful.  This  is  entirely  different  from  a  promise 
in  consideration  of  suffering  a  prisoner  to  go  at  large.'  And 
it  is  the  constant  practice  in  Maine,  New  Hampshire  and 
Massachusetts,  where  attachments  are  made  on  mesne  pro- 
cess, for  the  officer  to  deliver  the  property  attached  to  a 
third  person,  taking  his  promise  to  return  it,  or  to  pay  the 
judgment  that  the  plaintiff  may  recover,  or  an  agreed  sum, 
if  he  fail  to  return  iL  This  has  never  been  deemed  illegal, 
and  such  promises  have  often  been  enforced  by  action.' 

A  bond,  taken  by  a  sheriff  from  his  deputy  and  sureties, 
engaging  to  indemnify  the  sheriff  against  all  misconduct  of 
the  deputy  for  which  the  sheriff  is  responsible,  is  not  illegal 
— as  its  object  is  not  to  induce  illegal  acts ;'  nor  a  promise 
of  indemnity  to  a  sheriff  against  the  misconduct  of  a  bailiff 
appointed  at  the  promisor's  suggestion  or  request  In  such 
cases,  the  act  of  the  baiUff  is  regarded  as  the  act  of  the 
party  soliciting  his  appointment,  that  is,  the  plaintiff  in  the 
original  writ;  and  the  court  will  not  allow  the  sheriff  to  be 
troubled  by  him  in  consequence  of  any  negligence  or  mis- 
behavior of  the  bailiff.* 

In  all  cases  of  promises  to  indemnify  against  unlawful 
acts,  this  distinction  holds,  viz.,  if  the  act,  directed  or  agreed 
to  be  done,  is  known,  at  the  time,  to  be  a  trespass  and  un- 
lawful, the  promise  of  indemnity  is  unlawful  and  void; 
otherwise  it  is  a  good  and  valid  promise.'  As  if  A  request  B 
to  enter  into  Cs  land,  and  in  A's  name  drive  out  beasts  and 
impound  them,  and  promise  to  save  him  harmless;  or  to 

•  Lore's  cw«,  1  Sdk,  38. 

>  14  Hm.  Rep.  I9G,  Bridge  r.  Wjmun;  16  Haai.  Rep.  8.  453.  461;  3 
Oreeoleaf,  357 ;  7  H.  Hunp.  594. 
■  Hob.  13,  Norton  c.  Simmei ;  Bac.  Ab.  Sheriff,  H.  2;  ]]  Hod.  93.94. 

*  0«.  97,  Dabridgecoun  e.  Sirallbrooke ;  S.  C.  Cro.  Ellz  178 ;  3  Leon.  227 ; 
De  Honnda  v.  DoDkiD,  4  D.  &  E.  119. 

'  I  Pow.  Om.  177. 


3,q,-Z.-dbvGOOg[C 


276  Law  0/  Gmtrads.  [Jan. 

enter  another's  land  Bod  cut  down  the  grass,  trees,  &c. ;  or 
to  arrest  a  designated  person  on  a  warrant  or  writ  against 
one  who  is  unknown  to  the  officer — though  the  person 
arrested  is  not  the  party  against  whom  the  process  runs.' 
Thus,  where  Harcot  brought  one  Battersey  to  an  inn,  and 
affirmed  to  the  host  that  he  arreeted  Battersey,  by  virtue  of 
a  commission  of  rebellion,  and  reqaested  the  host  to  keep 
him  safely  over  night,  and  promised  to  save  him  harmless — 
the  promise  was  decided  to  be  binding,  though  the  arrest 
and  imprisonment  were  illegal.'  So  where  a  surveyor  and 
commissioner  of  highways,  in  New  York,  ordered  a  person 
who  was  assessed  in  the  highway  tax,  and  was  working  it 
out,  to  take  down  a  turnpike  gate,  which  was  considered  by 
the  commissioner  and  surveyor  as  a  nuisance — and  promised 
"  to  bear  him  out.'"  A  promise  to  indemnify  an  officer  for 
taking,  on  execution  or  writ,  certain  designated  goods,  as 
the  property  of  the  defendant  in  the  suit,  stands  on  the  same 
ground.  In  all  these  and  similar  cases,  the  act  may  be 
tortions,  and  the  party,  who  has  a  promise  of  indemnity, 
may  be  liable  as  a  trespasser,  and  answerable  to  the  party 
injured,  if  he  arrest  the  wrong  person,  jcc  In  trespass,  all 
are  principals. 

The  ignorance,  which  will  excuse  a  wrong-doer,  in  such 
cases,  and  render  the  promise  of  indemnity  lawful  and  valid, 
must  be  ignorance  of  facts,  or  ignorance  of  the  law,  as  it 
relates  to  property,  &c.  Ignorance  of  the  moral  quality  of 
actions,  or  of  the  law  relating  to  offences,  will  not  excuse  a 
breach  of  law,  nor  render  legal  an  engagement  to  save  an 
offender  harmless,  in  consideration  of  his  committing  a  pun- 
ishable offence.*    Therefore  A's  license  to  B  to  beat  him  is 

■  WiDch,  49,  per  Robut,  J.  Bat.  N.  P.  146 ;  3  Johni.  Cu.  £«. 

■  Hnt&S;  Winch,  48. 

■  Coreolry  v.  Barton,  17  Johni.  142 ;  S.  P.  14  Pick,  174,  Avery  e.  Ruitj. 
*  Seel  Comjn  on  Con.  Isted.  31;  I  Paw.  Con.  166;  I  Ler.  174,  Allen  v. 
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void,  though  it  ia  tantamonnt  to  a  proinise  not  to  seek 
redress  for  the  injury ;  for  the  beating  is  a  breach  of  the 
peace,  and  indictable.' 

All  contracts,  the  object  of  which  is  to  induce  an  omissioti 
of  duty,  are  unlawful  and  void,  no  less  than  those  which 
ore  made  for  the  purpose  of  encouraging  the  commission  of 
unhtwful  acts.'  T.  H. 

'  Bui.  N.  p.  16 ;  Comb.  318,  Matthew  v.  OUertoa ;  1  Hawki,  4SD,  Stunt  v. 
Wren  ;  1  Slewart,  476,  Logan  e.  Austin. 

tfuart,  whether  an  action  wonld  lie  for  a  blow  nceind  in  those  exereiMi 
that  prepBT*  for  tb«  deftnce  of  the  coontrj,  or  in  meia  atUetio  exereiaM, 
where  the  aeeciMwy  comequnicei  of  the  exeraiu  an  not  detnuental  to  the 
paftf?    Sec  Keilw.  136,  a.;  1  Mod.  136;  3Inrt.66. 

In  the  Mirror,  eh.  I,  kcL  13,  is  thU  ponage :  "  Of  iniMidfentare*  in  tarna- 
menti,  in  courts  and  listi,  king  Hem;  the  9  ordained,  that  beoaote  at  nich 
daelli  happen  many  miacbanoM  ;  tbat  eaeh  of  Ibem  lake  an  oath  that  be 
beaialb  no  deadly  hatred  agtunat  tbe  otber,  bat  onely  that  he  eodea* onretb 
with  him  in  lore  to  try  hi>  stnogth  in  those  common  piacei  of  liita  and  daella, 
that  be  might  the  better  know  how  to  defend  himaelTe  agaiiut  hii  enemiei ; 
and  therefore  •neb  mitcbancei  are  not  tappoaed  felony,  nor  the  coronen  have 
■ot  to  doe  trith  locb  miaohancea  which  happen  in  lucb  common  meetings 
wbete  there  i*  do  intent  to  commit  any  ftla^y."  See  1  Hale  P.  C.  473. 
Foiter'a  Crown  Law,  259,  SCO. 

<  2  Johns.  193,  Goodale  v.  Holrldge ;  Mo.  SSG,  Norton  t.  Sym*  ;  S  Bay,  AT, 
Greenwood  i.  Colcock  ;  7  Greenleif,  113,  Hodacm  e.  Wilkina. 


ART.  II.— BIOGRAPHICAL  SKETCH  OF  JOHN  WALLElf. 

Tbe  time  or  place  of  the  birth  of  judge  Walley,  we  have 
not  been  able  to  ascertain.  He  resided  in  Boston  until  his 
removal  to  Bristol,  then  in  the  Plymouth  colony,  about  the 
year  1680.  He  was  led  to  make  this  removal  in  conse- 
quence of  his  having  become  one  of  the  original  proprietors 
of  the  peninsula  of  Mount  Hope,  which  was  conveyed  to 
him  and  his  associates  by  the  general  court  of  Plymouth. 
Among  these  associates  was  colonel  Byfield,  who  was  for 
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many  years  one  of  the  most  diatingtushed  men  in  the  pro- 
vince. 

While  Mr.  Walley  resided  in  Boston,  he  became  a  mem- 
ber of  the  ancient  and  honorable  artillery  company,  and 
rose  to  be  its  commander,  a  mark  of  no  inconsiderable 
distinction,  in  1679.  In  the  historical  sketch  that  is  given 
of  that  company,  he  is  spoken  of  as  "a  private  citizen," 
but  it  does  not  appear  what  were  his  pursuits  in  life  until 
bis  removal  to  Bristol. 

In  1684,  he  was  elected  one  of  the  assistants  of  the  Ply- 
mouth colony,  and  was  annually  elected  to  that  office,  until 
the  arrival  of  governor  Andros,  of  whose  council  he  was 
named  a  member. 

At  first,  be  was  willing  to  act  in  the  capacity  of  counsel- 
lor to  the  new  governor  of  New  England,  but  seems  not  to 
have  been  found  sufficiently  subservient  to  his  will  to  be 
retained  in  the  executive  confidence. 

Upon  the  deposition  of  Andros,  as  governor,  the  Ply- 
mouth colony  resumed  their  charter,  and  organi2ed  their 
government  anew  upon  its  former  basis,  and  Mr.  Walley 
was  again  made  an  assistant,  and  continued  to  be  a  mem- 
ber of  that  board  till  the  final  union  of  the  two  colonies  of 
Massachusetts  and  Plymouth  under  the  charter  of  1691. 

The  year  1690  was  long  memorable  for  the  unfortunate 
expedition  against  Canada,  in  which  Mr.  Walley  bore  a 
conspicuous  part  The  colony  had  suffered  so  much  from 
the  incursions  of  the  Indians  upon  the  white  setdements,  to' 
which  they  were  instigated  by  the  iuflueuce  of  the  French 
who  then  held  the  province  of  Canada,  that  it  was  at  last 
resolved,  in  the  winter  of  1689,  to  raise  an  expedition  to 
attack  the  enemy  in  their  strong  holds  of  Quebec  and  Mon- 
treal. Connecticut  and  New  York  came  into  the  arrange- 
ment and  agreed  to  furnish  their  quotas  at  troops. 

Sir  William  Phipps  was  selected  as  commander  in  chief 
of  this  expedition,  and  a  part  of  the  original  plan,  which 
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had  ia  view  tbe  reduction  of  Port  Royal  and  taking  pos- 
session of  the  coast  lying  east  of  the  New  England  settle- 
ments, was  successfully  accomplished  under  bis  direction 
in  the  early  part  of  the  year  1690.  The  expedition  against 
Canada  was  delayed  until  August,  when  it  sailed  from  Nan- 
tasket,  and  consisted  of  thirty-two  vessels  in  all,  the  lai^st 
carrying  forty-four  guns  and  the  whole  number  of  men  being 
about  two  thousand.  Mr.  Walley  was  appointed  command- 
er in  chief  of  the  land  forces  under  sir  William  Phipps. 

The  reason  of  selecting  bim  for  so  important  an  enter- 
prise, is  not  known;  nor  did  the  result  of  the  enteiprise 
redound  to  the  honor  of  either  of  its  commanders.  It  was 
so  late  in  the  season  before  it  sailed,  and  so  wholly  unpro- 
vided were  they  with  pilots  that  it  was  the  5th  of  October 
before  the  fleet  reached  Quebec.  In  the  mean  time  the 
New  York  troops  had  failed  to  enter  the  province  by  the 
way  of  Montreal,  as  had  been  designed,  and  the  conse- 
quence was  that  the  New  England  (roops  found  themselves 
destitute  of  suitable  provisions  at  the  commencement  of  a 
rigorous  and  tempestuous  season,  and  compelled  to  engage 
with  an  enemy  who  were  sheltered  by  their  fortifications 
and  in  a  good  measure  prepared  to  repel  their  attacks. 

A  landing  of  the  troops  was  effected,  but  after  a  few  days 
skirmishing  on  shore,  and  an  entirely  ineffectual  attempt 
by  the  fleet  to  batter  down  the  walls  of  the  town,  the  forces 
were  reimbarked  and  returned  to  Boston. 

The  failure  of  this  expedition  was  a  great  blow  to  tbe 
hopes  of  New  England.  The  possibility  of  defeat  seems 
not  to  have  entered  into  the  counsels  of  those  who  planned 
it  The  expedition  against  Port  Royal  bad  more  than 
repaid  its  outlays  by  the  spoils  taken  from  the  enemy,  and 
DO  plan  had  been  devised  to  meet  the  expenses  of  the  en- 
terprise against  Quebec  in  case  of  its  failure.  As  the  last 
resort  to  meet  these  expenses,  the  government  issued  bills 
of  credit  with  which  to  pay  the  soldiers  who  had  served 
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in  the  expedition.  It  was  a  new  experiment  upon  the  cur- 
rency, and  althongh  it  found  but  little  favor  at  the  time 
and  but  poorly  answered  the  purpose  for  which  it  was  de- 
signed, it  was  the  precedent  for  subsequent  issues  of  gor- 
ernmeat  bills,  which  in  the  end  proved  so  ruinous  to  the 
trade  and  prosperity  of  the  province. 

In  the  general  disappointment  felt  by  the  people  at  the 
failure  of  the  Canada  expedition,  it  was  not  possible  that 
its  officers  should  escape  severe  censures.  Sach  was  the 
case  in  regard  to  general  Walley,  but  no  public  inquiry 
into*  his  conduct  was  ever  instituted.  He  made  a  full 
report  of  the  management  of  the  expedition  to  the  general 
court,  which  is  published  in  the  appendix  to  Hutchinson's 
History  of  Massachusetts.  And  however  much  we  may 
doubt  the  competency  to  plan,  or  the  energy  to  execute  a 
military  expedition  on  the  part  of  the  commanders  of  the 
naval  and  land  forces  that  were  sent  against  Quebec,  it  is 
not  necessary  to  impute  blame  to  them  in  order  to  account 
for  the  failure  of  the  enterprise. 

General  Walley  continued  in  public  life  and  was  named 
as  one  of  the  first  board  of  councillors  under  the  new  charter. 
Although  he  is  said  to  have  been  an  extremely  amiable 
man,  he  was  unfortunate  enough  to  become  involved  in  an 
impleaaant  controversy  with  Mr.  Saffin,  who  afterwards,  as 
one  of  the  judges  of  the  superior  court,  was  associated  with 
him  in  that  capacity. 

An  account  of  this  controversy  is  preserved  in  Baylies' 
history  of  Plymouth  colony,  and  may  be  deemed  of  suffi- 
cient interest  to  be  referred  to  in  this  connexion,  as  it  may 
tend  to  throw  light  upon  the  character  of  the  parties  con- 
cerned in  it. 

Mr.  Saffin  had  published  a  pamphlet  in  which  he  reflected 
pretty  severely  upon  the  characters  of  Mr.  Walley  and 
colonel  Byfield,  which  was  submitted  to  lieutenant  governor 
StoughtoD,  Isaac  Addington,  and  John  Leverett  as  arbitrators 
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between  the  parties  who  awarded  that  a  retraction  of  the 
charges  should  be  made  and  published. 

The  manner  in  which  this  award  was  performed  is  more 
singular  than  the  original  controversy  itself.  After  stating 
that  "  if  a  breach  of  promise  to  a  person  or  people,  in  a 
matter  of  great  concernment,  be  no  evil,"  and  so  repeating 
his  various  charges  at  large  in  the  form  of  an  hypothesis, 
Mr.  Saffin  proceeds :  "  I  say  if  these  and  such  like  strange 
actions  and  doings  before  mentioned  (all  which  they  have 
either  owned  or  have  been  proved  to  be  done  by  them)  be 
warrantable,  legal,  just  and  right  iu  the  sight  of  Go3,  or 
according  to  the  laws  of  the  nation,  then  I  do  hereby  own 
and  humbly  acknowledge,  that  I  have  done  the  said  major 
John  Walley,  and  captain  Nathaniel  Byfield,  much  wrong 
and  injury  in  rendering  their  said  actions  in  my  narrative 
to  be  illegal,  unjust,  and  injurious  to  the  town  of  Bristol  in 
general,  and  to  myself  in  particular,  for  which  I  am  sorry." 

"  I  confess  I  might  have  spared  some  poetical  notions  and 
satirical  expressions  which  I  have  used  by  way  of  argu- 
ment, inference  or  comparison.  Yet  the  sharpest  of  them 
are  abundantly  ^ort  of  those  vilifying  terms  and  scurrilous 
languages  which  they  themselves  have  frequently  given 
each  other,  both  in  public  and  private,  generally  known  in 
Bristol." 

"  But  above  all,  I  am  heartily  sorry  that  it  is  my  un- 
happiness  to  differ  so  much  in  my  apprehensions  from  the 
honorable  gentlemen  the  arbitrators,  &c." 

This  "confession"  be^rs  date  in  July,  1696,  and  as  the 
temper  of  judge  Saffin  was  notoriously  irascible,  and  as 
the  arbitrators,  all  of  whom  were  at  some  time  during  their 
lives,  judges  of  the  superior  court,  acquitted  judge  Walley 
of  blame  in  respect  to  the  charges  which  his  adversary  had 
made  against  him,  we  are  bonnd  to  suppose  that  the  charges 
were  not  well  grounded. 

At  any  rate,  he  so  far  retained  the  public  confidence,  that, 
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in  1700  he  was  nominated  to  the  'bench  of  the  superior 
court,  in  place  of  judge  Danforth,  and  was  confirmed,  as 
judge  Sewall  stales,  by  all  but  one  of  the  votes  of  the 
council. 

It  is  not  easy  to  understand  the  claims  of  Mr.  Walley  to 
a  place  npon  the  bench,  beyond  his  general  respectability 
and  public  services ;  for  his  fitness  for  the  place,  in  what- 
ever it  might  have  consisted,  must  have  been  the  result, 
rather  of  practical  experience  in  the  affairs  of  life,  than  of 
any  preparation  by  study  or  reflection,  for  the  performance 
of  its  duties. 

He  must,  however,  have  been  acceptable  to  the  government, 
at  least,  for  he  remained  upon  the  bench  until  his  death  in 
1712,  during  the  administration  of  governor  Dudley,  who 
seems  not  to  have  hesitated  to  exercise  the  prerogative  of 
punishing  his  enemies  at  pleasure,  by  removing  them  from 
all  places  of  trust  and  powen 

Judge  Walley  died  in  Boston  on  the  11th  of  January,  1 712, 
at  the  age  of  sixty-eight,  and  was  succeeded  by  judge  Lynde, 
who  was  the  first  regularly  educated  lawyer  that  ever  sat 
upon  the  bench  of  the  superior  court,  in  Massachusetts, 
under  the  province  charter. 


ART.  III.— CODIFICATION  AND  REFORM  OF  THE  LAW. 

No.  8. 

[Although  the  diicainoiu  in  thii  uliele  i«I«te  to  statDtoty  regulationa  which 
b&ve  been  m&de  in  »  single  aUte,  the  rabjecls  coniidered  ue  of  general  in- 
lereit  and  not  of  ft  local  chuaetet  merely.  The  clungei  which  have  be«n 
made  in  the  itftte  oT  New  York  hare  been  in  a  great  measnie  conformable  to 
the  reeominendBtiona  of  the  Engliib  real  proper^  conuniaaionen,  and  hate 
been  aubjecta  of  great  conaideration,  wherever  the  common  law  hw  been 
acknowledged.  Weregaidmoatof  tbepropond  refornu,^j  the  rcTiieraof  the 
New  York  atfttDtes,  ai  fnndtmentol,  and  mtu;  of  them  aa  anbrernTe  of  the 
law  of  real  proper^.] 

The  rules  of  law  in  relation  to  the  limitation  of  estates  in 
real  property  have  been  reduced  to  great  certainty,  and  as 
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(hey  are  capable  of  being  applied  with  mathematical  pre- 
cision, the  cases  which  have  been  decided,  when  subjected 
to  a  proper  analysis,  present  a  consistent  and  noble  system, 
which  perhaps  could  derive  no  higher  sanction  from  being 
reduced  to  a  legislative  code.  This  is  eminently  true  of  the 
doctrine  of  contingent  remainders.  If,  in  certain  cases,  fun- 
damental rules  have  been  departed  from,  those  decisions 
cannot  mislead,  nor  can  the  system  itself  be  perverted  by 
them,  because  the  rules  themselves  are  not  arbitrary,  but 
founded  in  the  nature  of  things,  and  when  truly  applied, 
lead  to  direct  and  absolute  results. 

It  would  no  doubt,  nevertheless,  be  very  desirable,  that 
the  principles  upon  which  decided  cases  were  founded 
should  be  collated,  and  lliat  the  necessity  of  reverting  to 
confused  and  interminable  reports  should  be  obviated.  It 
may  well  be  doubted  whether  any  change  might  beneficially 
be  made  in  the  law  of  contingent  remainders,  and  if  changes 
were  attempted,  their  consistency  would  be  a  consideration 
of  the  last  ioiportance.  It  is  provided  in  New  York,  (Re- 
vised Statutes,  vol.  1,  p.  723,)  that  the  absolute  power  of 
alienation  shall  not  be  suspended  by  any  limitation  or  con- 
dition whatever,  for  a  longer  period  than  during  the  con- 
tinuance of  not  more  than  two  lives  in  being  at  the  creation 
of  the  estate,  except  in  the  single  case  of  the  minority  of 
the  persons  to  whom  the  first  remainder  is  limited.  It  is 
also  provided,  that  no  expectant  estate  shall  be  defeated  or 
barred  by  any  alienation,  or  other  act  of  the  owner  of  the 
intermediate  estate,  or  by  any  destruction  of  such  prece- 
dent estate  by  disseisin,  forfeiture,  surrender,  merger,  or 
otherwise,  except  by  some  act  or  means  which  the  party 
creating  the  estate  shall,  in  the  creation  thereof,  have  pro- 
vided for  or  authorized ;  and  that  no  remainder  shall  be 
defeated  by  the  determination  of  the  precedent  estate,  before 
the  happening  of  the  contingency  on  which  the  remainder 
is  limited  to  take  effect ;  and  that  should  the  contingency 
19* 
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afterwards  happen,  the  remainder  shall  take  effect  in  the 
same  manner,  and  to  the  same  extent  as  if  the  precedent 
estate  had  continued  to  the  same  period.  The  changes 
which  have  been  wrought  by  these  enactments,  together 
with  the  provisions  restraining  the  alienation  of  trust  estates, 
as  affecting  subsequent  contingent  interests,  and  those  in 
the  same  act  relating  to  contingent  remainders  after  estates 
tail,  are  of  deep  moment,  and  we  propose  to  consider  Iheir 
consequences  and  bearing.  The  policy  of  the  ancient  law 
was  to  preserve  unimpaired  the  power  of  alienation.  To 
that  end  the  rules  of  law  were  adopted,  whatever  other 
fanciful  or  unsatisfactory  reasons  were  assigned  for  them. 
If  the  law  had  allowed  future  estates  of  freehold  to  be  cre- 
ated, it  must  have  permitted  the  power  of  alienation  to  be 
Suspended  until  the  future  estate  should  take  effect  It  is 
for  this  reason,  that  estates  of  fteehold  in  remainder  must  be 
limited  to  take  effect  upon  the  regular  termination  of  the 
precedent  estate,  and  not  at  any  interval  after  its  termi- 
nation. 

An  estate  for  year^  may  be  created  with  a  vested  re- 
mainder in  fee,  and  the  precedent  estate  for  years  is  but  a 
part  of  the  freehold,  and  when  it  expires  the  remainder  takes 
effect  in  possession.  A  contingent  remainder  cannot  be 
created  upon  an  estate  for  years,  because  as  there  is  no 
estate  capable  of  livery,  the  power  of  alienation  would 
thereby  be  suspended. 

A  contingent  remainder  may  be  limited  after  a  freehold, 
because  livery  may  be  made  to  the  tenant  of  the  freehold 
who  is  capable  of  aliening  the  estate  by  feoSbient.  If  the 
precedent  estate  is  destroyed  in  any  other  way,  the  contin- 
gent future  estate  is  destroyed,  because  if  effect  could  be 
given  to  it,  it  would  suspend  the  power  of  alienation,  which 
was  maintained  whilst  the  precedent  estate  continued. 
Feoffment  by  the  tenant  of  the  freehold  in  possession  bats 
the  contingent  remainder,  because  it  passes  the  trbok  eMate. 
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There  is  a  distinction  between  a  feoffment  by  a  tenant  of 
the  freehold,  and  a  feoffment  by  the  tenant  of  an  estate  less 
than  freehold,  although  both  ranaack  the  eataie.  Both  are 
said  to  be  wrongful ;  but  the  feoffment  by  the  former  is  the 
exercise  of  a  power  inherent  to  hia  estate.  The  tenant  for 
years  must  acquire  a  freehold  by  disseisin,  to  enable  him  to 
pass  a  freehold  by  his  feoffment. 

The  feoffment  by  tenant  for  life  is  wrongful  only  in  re- 
spect  lo  the  reversioner  or  heir  who  has  the  possibility  of  a 
reverter,  and  not  in  respect  to  the  remainder-man,  when  the 
estate  in  remainder  is  contingent ;  and  although  the  former 
may  enter  for  the  forfeiture,  the  entry  does  not  and  cannot 
enure  lo  the  benefit  of  him  in  remainder,  if  the  remainder 
is  contingent.  Although  the  feoffment  by  the  tenant  for 
life  is  wrongful,  the  reversioner  may  waive  the  forfeiture, 
so  that  when  there  is  an  estate  of  freehold,  with  a  remainder 
limited  thereupon,  there  are  persons  in  possession,  who,  by 
legitimate  conveyances,  recognised  as  such  by  law,  are 
capable  of  regularly  aliening  the  estate. 

The  feoffment  by  tenant  for  years  is  tortious,  and  can  only 
take  effect  by  destroying  the  tenancy  by  the  disseisin  of  the 
reversioner.  It  cannot  be  a  legitimate  conveyance,  for  a 
concurrence  between  the  reversioner  and  tenant  cannot  be 
supposed.  The  act  of  the  tenant  disseises  the  reversioner, 
and  the  feoffment  of  the  reversioner  displaces  the  tenant. 
As  no  legitimate  alienation  could  be  made,  therefore,  by  the 
tenant  for  years  and  the  reversioner,  if  a  contingent  future 
estate  might  be  limited  upon  an  estate  for  years,  the  law 
does  not  permit  the  power  of  alienation  to  be  suspended  by 
a  contingent  freehold  limited  after  an  estate  less  than  free- 
bold.  It  appears,  then,  that  the  substantial  reason,  that  a 
contingent  remainder  requires  an  estate  of  freehold  to  sup- 
port it,  is,  that  wlien  such  an  estate  is  the  precedent  estate, 
the  power  of  alienation  is  maintained. 

What  then  is  the  legal  effect  of  a  conveyance  to  one  tot 
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life,  with  a  remainder  to  the  right  heirs  of  another  then 
Uring,  in  which  case  the  remainder  is  contingent  1  Mani- 
festly, it  is  in  effect  a  grant  for  life  with  a  power  as  inci- 
dent to  the  estate  of  passing  it  by  feoffment,  with  a  remain- 
der to  take  effect  in  the  right  heirs  of  the  person  living, 
provided  the  estate  is  not  aliened  by  the  tenant  for  life, 
before  the  time  for  the  vesting  of  the  remainder.  The  effect 
of  a  limitation  for  life,  with  a  contingent  remainder  in  fee, 
therefore,  is  merely  to  point  out  the  course  which  the  estate 
shall  take,  provided  the  tenant  for  life  does  not  exercise  the 
power  of  alienation,  which  by  legal  seisin  the  taw  has  in- 
vested him  with.  The  estate  of  the  tenant  for  life  is  abso- 
lute, except  as  it  regards  the  inheritance.  It  is  capable  of 
being  aliened  by  the  tenant  for  life,  by  a  mode  of  conveyance 
as  effectual,  except  as  against  the  reversioner,  as  that  of  the 
tenant  of  the  fee  simple  estate :  although  it  follows  the 
course  of  limitation,  if  the  power  of  alienation  is  not  exer- 
cised, in  the  same  manner  that  an  estate  in  fee  simple 
follows  the  course  of  descent. 

This  conclusion  would  seem  to  be  obvious,  because  a 
feoffment  by  the  tenant  for  life  has  always  had  the  effect  to 
pass  the  estate ;  no  remedy  has  been  provided  for  the  con- 
tingent interest,  and  yet  no  wrong  is  permitted  by  the  law, 
without  a  remedy  capable  of  being  in  some  form  adminis- 
tered. On  the  contrary,  all  rules  of  law  relating  to  future 
interests  have  been  founded  upon  the  efficacy  of  a  feoffment 
by  tenant  for  life  to  destroy  the  uncertain  tenure  of  con- 
tingent estates.  Even  if  the  grantor  should  provide,  that 
no  act  of  the  tenant  for  life  should  be  effectual  to  bar  the 
contingent  remainder,  the  declared  intention  of  the  grantor 
would  have  no  effect  to  prevent  the  regular  operation  of 
law. 

The  rules  of  the  common  law,  which  were  originally 
applied  to  devises  as  well  as  deeds,  were  at  length  relaxed 
in  favor  of  executory  devises,  by  which  the  power  of  alien- 
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ation  was  permitted  to  be  suspended  for  a  life  or  liveii  in 
being,  and  twenty-one  years  thereafter.  In  this  mode,  a 
future  estate  of  freehold  might  be  created,  or  an  estate  of 
freehold  might  be  limited  on  an  estate  for  years,  and  the 
estate  for  years  on  which  a  freehold  was  thus  limited  might 
be  an  estate  for  any  number  of  years. 

When  an  estate  for  years  is  devised,  a  partial  interest  only 
is  created  by  the  devise  of  the  term,  and  the  residue  of  the 
estate  remains  in  the  heir.  When  after  the  estate  for  years 
an  estate  of  inheritance  is  devised,  it  vests  as  a  remainder 
when  it  is  capable  of  vesting.  When  the  devise  is  incapable 
of  vesting,  it  is  an  executory  devise  which  must  vest  within 
the  time  prescribed  by  law,  and  the  reversion  until  the  de- 
vise vests  in  interest  descends  to  the  heir.  When  a  person 
has  come  in  esse  who  is  capable  of  taking  a  vested  estate,  or 
when  the  event  has  occurred  on  which  the  estate  was  to  vest, 
then  the  freehold  or  the  reversion  on  the  term  of  years  has 
vested  in  him  and  the  power  of  alienation  is  complete.  As 
the  termer  and  reversioner  or  remainder-man  by  uniting  in  a 
conveyance,  are  capable  of  transmitting  (he  whole  estate, 
so,  in  no  case,  however  extended  the  term  of  years  may 
be,  is  there,  by  the  length  of  the  term  merely,  a  suspension 
of  the  power  of  alienation  beyond  the  period  allowed  by  law. 

When  an  estate  is  devised  for  a  long  term  of  years,  al- 
though the  term  may  endure  far  beyond  the  time  allowed 
by  law  for  the  vesting  of  the  freehold,  still  if  the  devise  of 
the  freehold  must  take  effect  within  a  life  or  lives  in  being, 
and  twenty-one  years  thereafter,  it  is  within  the  niles  of 
law,  because  the  estate  then  vests  in  the  devisee  subject  to 
the  term  for  years. 

Such  was  the  law  in  regard  to  grants  and  devises  in  the 
state  of  New  York,  before  the  great  change  effected  by  the 
revised  statutes  of  that  slate.  A  contingent  estate  can  now 
only  be  limited  by  grant  or  devise  after  two  lives  in  being, 
but  if  the  estate  which  precedes  the  contingent  remainder  is 
destroyed,  the  contingent  estate  must  continue. 
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By  these  piovisions,  the  entire  policy  of  the  law  in  regard 
to  the  full  alienation  of  land  is  changed :  the  power  of 
transmitting  the  estate  being  suspended  until  the  contingent 
estate  vests.  In  the  mean  time,  no  action  can  be  brought 
against  the  owner  for  any  wrong  relating  to  the  land,  or  tot 
any  omission  of  duty.  Every  cause  of  action  must  be  sus- 
pended until  the  contingent  interest  vests.  In  the  ancient 
language  of  the  law  there  is  no  tenaiU  to  the  praxipe. 

As  the  statute  has  been  construed,  it  confounds  the  rules 
of  real  property,  and  introduces  new  principles  which  are 
inconsistent  with  themselves,  and  apparently  impractJcabla 
fiy  the  policy  of  the  common  law,  the  vesting  of  the  free- 
hold  -was  alone  regarded  in  reference  to  the  power  of  alien- 
ation, terms  for  years  being  mere  chattel  interests.  An 
estate  for  years  was  always  considered  as  less  than  an 
estate  for  life,  however  long  the  term  might  be,  because  in 
the  view  of  the  law  a  term  was  less  than  the  freehold.  The 
whole  term  vested  in  the  first  tenant  for  life,  and  like  any 
other  chattel,  was  originally  subject  entirely  to  his  disposal, 
whatever  future  or  contingent  interests  were  limited  in  the 
term.  This  doctrine  was  subsequently  somewhat  changed, 
and  the  power  of  the  tenant  over  the  term  was  circum- 
scribed; but  in  giving  effect  to  limitations  of  the  term  Id 
devises,  the  paramount  principle  has  been  maintained,  of 
preserving  to  the  persons  to  whom  the  term  was  limited, 
and  the  tenant  of  the  freehold,  by  uniting  in  a  conveyance, 
the  absolute  and  unrestricted  power  of  alienation. 

The  power  of  free  alienation  was  strictly  preserved  in  all 
limitations,  whether  in  a  term,  or  of  the  freehold,  by  com- 
mon law  conveyances.  To  sustain  it  in  conveyances  fo  uses 
was  the  great  purpose  of  the  struggle  in  Chadle^h's  case 
to  preserve  the  subtiliy,  as  it  has  been  regarded,  of  the 
scinlUia  juris ;  and  it  was  only  relaxed,  as  we  have  ob- 
served, in  favor  of  exeaUory  devises,  to  prevent  the  heir 
from  disappointing  the  intent  of  the  devisor. 
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Bat  all  these  rules  have  been  entirely  subverted  in  the 
slate  of  New  York,  by  the  effect  of  the  statute  undei  con- 
sideration, whilst  the  distinction  between  terms  for  years  and 
the  freehold  appears  for  some  purposes  to  have  been  broken 
down,  although  an  estate  for  years  is  still  regarded  as  a 
chattel. 

The  design  of  the  statute  is  to  give  effect  at  all  events  to 
limitations  for  two  lives,  whether  in  terms  for  years  or  in 
the  freehold,  within  the  Umits  prescribed,  and  without  regard 
to  the  manner  in  which  they  are  created,  whether  by  deeds 
or  by  devises ;  whilst  it  is  provided  that  the  power  of  alien- 
ation shall  not  be  suspended  by  limitations  in  a  term  or  a 
freehold  for  more  than  two  lives. 

In  the  case  of  Hawley  v.  James  (16  Wendell's  Rep.  124,) 
the  construction  given  to  the  statute  was,  that  the  power  of 
alienation  could  not  be  suspended  at  all,  except  for  lives, 
that  sucfa  a  suspension  was  not  admissible  by  the  creation 
of  an  inalienable  estate  for  any  the  smallest  period  of  lime, 
independent  of  lives,  and  that  a  contingent  limitation,  after 
a  short  term  for  years,  was  therefore  void. 

The  court  must  have  arrived  at  this  conclusion,  from  sup- 
posing  that  tfie  statute  had  entirely  subverted  the  established 
law  in  regard  to  an  executory  devise  of  the  freehold  subject 
to  a  tenn  of  years,  and  that  it  had  confounded  the  distinc- 
tion between  estates  of  freehold  and  estates  less  than  free- 
hold ;  and  if  such  is  the  result  of  the  changes  made  by  the 
revisers,  they  furnish  a  striking  illustration  of  the  danger  of 
departing  from  established  principles,  founded  as  they  are 
npon  rules  of  mathematical  truth,  and  of  substituting  a  set 
of  imperfect  and  incongruous  r^;ulations  for  a  system  which 
was  adapted  to  every  modification  of  property. 

As  an  estate  for  years  was  not  considered  in  the  law  as 
more  than  a  chattel  interest,  it  was  unimportant  as  it  re- 
garded alienation,  wheUier  it  was  a  long  or  a  short  term. 
The  freehold  was  the  only  interest  in  the  land  which  was 
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regarded,  and  when  it  was  sabject  to  a  term  of  years,  it  was 
the  estate  in  the  reversioa  only  which  was  subject  to  the 
rules  of  law  in  relation  to  the  creation  of  estates  in  real 
property. 

In  certain  cases,  some  confusion  has  resulted  from  con- 
sidering this  reversion  as  a  remainder,  and  from  viewing  it 
as  a  remainder  after  a  term  for  years.  As  such  it  could  not 
at  common  law  take  effect  and  vest  after  the  term,  either  as 
a  contingent  remainder  created  by  deed,  or,  except  in  the 
case  where  the  term  does  not  exceed  the  minority  of  an 
infant,  as  an  executory  devise.  It  is  important  that  the 
distinction  should  be  regarded. 

When  an  estate  for  a  long  term  of  years  was  given  by 
deed,  the  remainder  might  be  limited  to  one  for  life  with  a 
contingent  remainder  to  another  in  fee.  In  this  case,  both 
estates  of  freehold  are  carved  out  of  the  reversion,  and 
though  they  may  never  take  effect  in  possession,  the  rever- 
sionary estate  is  alone  regarded  in  the  law. 

It  is  probable  that  in  the  case  last  stated,  under  the  New 
York  statute,  the  contingent  estate  in  fee  would  not  be  sus- 
tained, though  preceded  by  a  vested  estate  of  freehold,  be- 
cause limited  after  a  term  of  years ;  but  if  the  contingent 
estate  may  be  regarded  as  a  valid  limitation,  it  would  be 
sustained  by  the  provision  of  the  statute,  even  if  the  pre- 
cedent estate  of  freehold  should  be  destroyed.  If  the  law 
may  be  construed  to  authorize  such  a  limitation,  a  strange 
inconsistency  is  exhibited,  because  when  a  contingent  estate 
is  created  out  of  a  reversion  on  a  term  of  years,  it  must  at 
the  time  of  its  creation  be  supported  by  a  precedent  estate 
of  freehold  in  the  reversionary  interest,  although  if  that 
estate  of  freehold  is  destroyed,  the  contingent  estate  will 
still  continue  to  exist 

When  an  estate  was  devised  for  a  term  of  years  to  one, 
with  remainder  to  his  children  when  they  should  attain  the 
age  of  twenty-one  years,  the  estate  would  vest  in  posses- 


3bvGooglt' 


1840.]  CodificaHm  and  Reform  of  the  Law.  391 

sioD  when  the  children  attained  majority,  and  might  be 
regarded  as  a  remainder,  if  limited  so  as  to  take  effect  at 
the  precise  termination  of  the  term,  but  if  limited  to  take 
effect  before  the  term  for  years  should  expire,  it  would  be 
an  executory  devise  of  the  reversioo  of  the  tenn. 

It  appears,  therefore,  that  at  the  common  law  the  devise  of 
a  freehold,  subject  to  a  term  of  years,  might  take  effect  as  a 
remainder  on  minoritiea,  or  as  an  executory  devise  of  the 
freehold,  according  to  the  circumstances  of  the  case.  This 
doctrine  was  at  one  time  denied  in  Westminster  haU,  as 
appears  by  the  first  certificate  of  the  judges  in  the  case  of 
Gove  r.  Gove,  but  on  the  final  argument  the  true  principle 
was  adopted,  and  has  since  been  uniformly  observed,  though 
in  the  construction  given  to  the  statute  in  question,  in  the 
case  of  Hawley  v.  James,  above  cited,  it  was  lost  sight  of. 

If,  as  in  the  case  of  Gove  v.  Gove,  a  term  of  five  hundred 
years  is  granted,  the  freehold  still  remains  in  the  grantor  as 
his  reversion.  If  at  common  law  the  grantor  afterwards 
conveyed  the  land  subject  to  the  term,  a  vested  estate  must 
have  been  granted.  If  he  devised  the  land,  the  freehold 
might  be  devised  on  a  contingency  which  should  happen 
within  a  life  or  lives  in  being,  and  twenty-one  years  there- 
after. In  New  York,  since  the  statute,  the  freehold  may  be 
granted  as  well  as  devised  on  a  contingency  to  happen 
within  the  limits  prescribed. 

At  common  law,  if  the  freehold  is  limited  in  the  same 
conveyance  in  which  the  term  of  five  hundred  years  is 
granted,  it  must  be  so  limited  as  to  vest  immediately.  If 
the  term  is  created  by  devise,  the  freehold  must  be  devised 
so  as  to  vest  within  the  above  mentioned  limits ;  and  in  New 
York,  since  the  statute,  devises  and  grants  are  in  this  respect 
placed  upon  the  same  footing,  but,  from  overlooking  the 
principle  established  in  Gove  v.  Gove,  and  from  confounding 
the  distinction  between  estates,  it  appears  that  the  framers 
of  the  statute  have  made  the  validity  of  the  limitation  of 
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the  freehold  to  depend  upon  the  netture  of  the  estates  limited 
in  Ihe  term. 

It  was  decided  on  a  devise  in  the  case  of  Hawley  v. 
James,  that  since  the  statute,  when  a  contingent  estate  was 
limited  to  persons  in  being,  upon  more  than  two  minorities, 
and  to  take  effect  upon  the  death  of  the  minors  within  the 
term,  the  limitation  was  extended  bejrond  the  period  allow- 
ed by  law,  of  two  lires  in  being,  and  therefore  could  not 
take  effect,  although  the  precedent  estate  could  not  possibly 
endure  beyond  the  period  of  twenty-one  years.  It  was 
supposed  to  be  Ihe  intent  of  the  framers  of  the  statute  that 
a  limitation  after  an  estate  for  years  should  not  vest,  when 
the  estate  for  years  depended  upon  more  than  two  lives. 
When  it  was  provided  that  an  estate,  devised  to  more  than 
two  infants,  during  their  minorities,  should  cease,  and  go 
over  on  the  death  of  the  infants,  during  their  minorities,  the 
estate,  was  considered  as  an  estate  dependent  upon  lives. 
The  court  were  of  opinion,  (16  Wend.  Rep.  124,  125,)  that 
estates  during  minorities  were  terms  for  years,  and  that  if 
the  estates  depended  upon  minorities  exclusively,  ^y 
would  be  estates  for  years,  determinable  upon  the  ceasing 
of  Ihe  minorities,  but  that  when  the  estates  were  made  to 
cease  by  death,  they  were  determinable  by  lives,  and  that 
by  combining  minorities,  they  were  made  estate*  for  Uvea 
and  minorities  together. 

But  such  a  precedent  estate  is  nndoubtedly  an  estate 
for  years  simply.  It  is  clearly  not  an  estate  of  freehold. 
It  cannot  possibly  endure  beyond  the  term  of  twoity-one 
years,  and  the  lives  upon  which  the  estate  is  made  deter- 
minable may  hasten  the  termination  of  the  estate  for  years, 
though  they  cannot  possibly  extend  its  duration.  An  estate 
for  life  must  be  limited  Cor  the  whole  Ufe,  and  when  it  is 
provided  that  an  estate  shall  come  to  an  end  at  a  certain 
ascertained  period,  it  cannot  be  considered  an  estate  for  life, 
though  it  may  chance  to  endure  beyond  the  life  of  the 
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tenant,  and  though  the  interest  of  the  tenant  may  be  made 
to  determine  with  the  life.  When  an  estate  is  limited  to  a 
person  for  tventy-one  years  if  J.  S.  shall  so  long  live,  it  ia 
an  estate  for  years  only ;  not  an  estate  for  the  life  of  J.  S., 
because  there  is  a.  fixed  period  beyond  which  it  cannot  last. 
1  Inst.  45,  b. 

A  strange,  anomalous  principle,  however,  appears  to  hare 
Ksulted  from  the  confusion  of  estates  in  the  New  York 
statute,  namely,  that  when  a  precedent  estate  for  years  is 
made  determinable  upon  more  than  two  liTes,  then  the  estate 
is  Toid  which  is  created  by  way  of  executory  derise  of  the 
reversionary  interest  on  the  estate  for  years,  in  the  same 
manner,  as  if  the  limitations  in  the  term  had  been  limita- 
tions of  the  freehold,  and  that  no  contingent  limitations 
are  admissible  by  deed  or  devise,  after  a  term  of  years,  un- 
less the  limitations  of  the  term  constitute  a  quasi  freehold. 
The  following  instances  will  show  the  absurd  operation  of 
this  statute. 

If  an  estate  is  given  to  three  persons  of  the  respective 
ages  of  10,  15  and  30,  during  their  minorities,  with  a  con- 
tingwtt  remainder  over  at  the  period  of  majority,  but  to  vest 
at  an  earlier  period  in  the  event  of  their  death  before  that 
time,  the  remainder  is  void,  because,  though  the  precedent 
estate  is  dependent  on  minorities,  and  cannot  exceed  eleven 
years,  it  is  also  determinable  upon  more  than  two  lives ; 
but  if  the  same  estate  is  given  to  the  three  persons  of  the 
respective  ages  mentioned,  during  their  minorities,  with  a 
contingent  remainder  over,  to  vest  on  Iheir  attaining  the  age 
of  twenty-one  years,  the  remainder  is  good,  though  the  only 
difference  between  the  cases  stated  is,  that  in  the  former 
the  contingent  estate  vests  earlier  than  it  would  have  done 
if  the  precedent  estate  had  not  been  determinable  upon 
litw. 

If  an  estate  is  given  to  three  minors  during  their  minority, 
with  an  exectOory  devise  to  vest  absolutely  at  the  end  of 


3,q,z.-3bvGoogle 


294  Codi/ieation  and  Reform  of  the  Law.  [Jan. 

the  term  of  years  which  the  miaority  constitutes,  the 
limitation  is  good,  even  at  the  common  lav,  though  if  the 
estate  is  vested  by  the  devise  on  the  death  of  the  infants 
during  minority,  the  Umitation  is  void  by  the  statute  in 
question. 

If  a  trust  term  is  created  by  devise  for  the  benefit  of 
more  than  two  minors,  determinable  on  the  lives  of  the 
cestuis  que  trust  during  the  term,  with  the  remainder  over  to 
a  person  in  being,  the  remainder  is  void,  on  the  principle 
staled :  but  it  would  seem  that  if  the  term  is  absolute,  and 
is  limited  so  as  to  pass  to  the  personal  representatives  of  the 
minors  at  their  decease  within  the  term,  the  limitation  of 
the  future  estate  is  valid. 

Although  when  an  estate  is  given  to  three  minors  de- 
terminable upon  their  deaths  during  minority,  the  contingent 
estate  limited  after  the  term  is  too  remote,  notwithstanding 
it  must  vest,  if  it  takes  effect  at  all,  during,  or  at  the  end  of 
the  minorities,  an  estate  may  be  limited  to  any  number  of 
minors  with  a  contingent  interest  thereupon,  lo  vest  at  the 
death  ofany  twoof  them  efurtHg' Me /erm  of  their  minorities, 
or  whenever  their  lives  may  cease  thereafter,  and  thus  the 
power  of  alienation  may  be  suspended  during  the  con- 
tinuance of  two  lives  after  the  precedent  terra.  In  the 
former  case,  the  power  of  alienation  is  not  allowed  to  be 
suspended  during  the  lives  of  three  persons,  although  those 
lives  are  circumscribed  by  a  term  which  cannot  exceed 
their  joint  minorities,  and  in  the  latter  case  it  is  allowed  to 
be  suspended  during  the  term,  and  also  during  the  possible 
continuance  of  two  lives,  which  may  endure  far  beyond  the 
period  which  in  the  former  case  would  be  considered  too 
remote.  Such  are  some  of  the  results  of  the  changes  made 
Ly  the  statute  on  this  subject  They  have  involved  the 
whole  law  of  contingent  remainders  and  executory  devises 
in  confusion,  by  subverting  well  established  and  fundamen- 
tal principles. 
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In  the  case  above  mentioned  of  Hawley  v.  James,  the 
court  expressed  the  opinion,  (hat  the  l^islature  had  by  an 
oversight  omitted  to  provide  for  the  suspension  of  the  power 
of  alienation  for  a  short  term  of  years,  equivalent  to  the  aver- 
age duration  of  two  lives.  We  entertain  a  different  opinion. 
The  obvious  design  was,  for  certain  purposes,  to  abolish  the 
distinction  between  terms  for  years  and  estates  of  freehold, 
to  make  the  estates  of  the  tenants  of  the  term,  during  two 
lives,  as  certain  as  the  estate  of  the  tenant  of  the  freehold, 
and  to  limit  the  powers  of  the  tenant  of  the  latter  estate. 

As  the  statute  had  provided  that  a  contingent  estate, 
which  was  lawfully  limited  at  the  time  of  its  creation, 
should  at  all  events  take  affect  on  the  happening  of  the 
contingency,  a  contingent  interest  in  the  term  was  protected 
equally  with  a  contingent  estate  of  freehold.  It  became 
therefore  necessary  to  restrain  limitations  of  the  term,  so 
as  to  prevent  the  undue  restriction  of  its  alienation. 

By  permitting  a  term  for  years  to  be  created  with  a  con- 
tingent limitation  thereon,  the  immediate  result  would  not 
be  a  suspension  of  the  power  of  alienation  beyond  the 
limits  allowed  by  law,  but  the  tenant  of  the  term  might 
limit  his  estate  by  deed  or  devise,  so  as  to  suspend  the 
capacity  of  alienation  for  two  lives  under  the  statute,  and 
thus  the  power  of  alienation  would  be  suspended,  during 
more  than  two  lives. 

If  it  had  been  the  policy  of  the  statute,  to  allow  the  estate 
lo  be  limited  in  strict  settlement  for  any  given  number  of 
years,  the  rule  would  have  been  applied  equally  to  limita- 
tions of  the  freehold,  whereas  the  rule  of  the  common  law 
is  only  continued  by  the  statute  in  reference  to  the  minority 
of  a  tenant  of  the  freehold. 

At  the  common  law,  as  an  estate  for  years  was  a  mere 
contract,  such  an  estate  might  be  created,  to  commence  in 
futuro,  tbe  freehold  remaining  in  the  grantor;  but  it  would 
seem  that  in  New  York,  since  tbe  statute,  the  creation  of  an 
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estate  for  years  to  commence  in  ftituro  would  not  be  ad- 
missible, because  as  it  is  required  that  the  power  of  aliena- 
tion should  be  preserved  over  the  whole  estate,  and  not  in 
the  freehold  merely,  subject  to  the  term  of  years,  the  term 
might  be  so  limited  as  to  suspend  alienation  during  its  con- 
tinuance. 

But  however  this  may  be,  when  a  future  estate  for  years 
is  thus  granted,  the  freehold  in  the  grantor  cannot,  whilst 
subject  to  the  term,  be  limited  in  strict  settlement  for  one  or 
two  lives,  for  the  same  reason  that  a  contingent  interest 
cannot  be  limited  to  one  after  an  estate  for  years. 

Although  the  common  law  sedulously  preserved  the 
power  of  alienation,  this  capacity  of  alienation  was  regard- 
ed as  inherent  to  the  estate,  and  not  as  personal  to  those  in 
whom  the  estate  vested.  The  estate  might  vest  in  an  idiot, 
in  a  married  woman,  or  might  be  continued  in  a  succession 
of  infants ;  still  if  the  incapacity  affected  merely  the  tenants 
of  the  estate  personally,  and  did  not  grow  out  of  the 
limitations  of  the  estate,  the  object  of  the  law  was  fulfilled, 
because  the  disability  resulted  from  the  policy  of  the  law, 
and  not  from  the  remoteness  of  the  estates  limited. 

Humanity  and  policy  required  that  idiots  and  lunatics, 
women  under  the  restraint  of  coverture,  and  infants,  should 
be  placed  uuder  the  immediate  guardianship  and  in  the 
custody  of  the  law.  But  the  law  which  protects  the  pro- 
perty of  persons  when  under  disability  provides  in  a  suita- 
ble manner,  when  the  interests  of  those  persons  require  it, 
for  the  disposition  and  alienation  of  their  property.  By  an 
act  of  the  legislature,  or  by  the  action  of  those  to  whom  the 
power  of  the  legislature  may  be  delegated,  the  property  and 
all  the  rights  of  the  idiot,  the  infant,  or  the  married  woman, 
might  be  conveyed  as  fully  as  if  they  had  themselves  been 
competent  to  convey. 

In  England,  the  superintendence  of  these  persons  is  in  the 
tiourt  of  chancery,  and  in  most  cases  the  chancellor  repre- 
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seals  as  well  ax  protects  their  interests;  but  the  ntiited 
power  of  the  trustee,  the  chaocellor,  and  parliament,  in  all 
cases,  is  adequate  to  tbe  alienatioa  of  property,  the  power  of 
conveying  which  is  sii^nded  by  reason  ctf  a  personal  dis- 
ability.  The  policy  of  the  law  is  thus  satined,  and  even 
in  cases  where  the  disability  is  created  by  express  mact- 
ment  of  law,  the  same  power  is  capable  of  removing  the 
disability  which  imposed  it,  or  of  passing  tbe  estate  not- 
withstanding its  extsteoce. 

Even  if  an  act  of  parliament  expressly  prtrfiibited,  boidem 
verbis,  the  sale  of  an  estate  by  trustees,  tbe  power  of  aliena- 
tion is  not  absolutely  suspended,  for  by  the  repeal  of  the 
act  the  power  is  restored ;  as  the  restraint  is  not  of  the 
character  of  a  limitatioa  of  the  estate,  which  by  its  remote- 
ness renden  a  conveyance  impracticable.  If  the  testator  in 
a  devise  to  trustees  expressly  prohibits  tbe  sale  of  an  estate, 
fliis  is  no  RMre  than  is  implied  by  law  in  tu^oe  trusts,  and 
yet  it  has  been  understood  that  those  who  were  interested 
in  the  trust  viodvi  the  direetion  of  the  court  of  chancery 
would  bave  the  power  of  dia^josing  of  the  trust  estate. 

In  anolber  point  of  view,  a  restriction  which  is  imposed 
by  law,  and  which  does  not  grow  out  of  limitations  (^  the 
estate,  is  not  withm  the  acope  of  the  policy,  which  provides 
for  tbd  freedom  o(  alienation.  Unobstrticted  alienation  is 
the  general  rule  applied  to  the  mass  of  piapeity.  Personal 
nstrkuiens  are  the  «tception,  where  tbe  general  role  yields 
to  a  hi^ar  potiey  and  a  commanding  equity. 

Bot  ut  the  state  of  New  York,  the  same  statute  which 
provides  that  the  power  of  alienation  may  be  suspended 
aittiMeljf  durittg  two  lives  in  being,  also  provides  that 
trustees  to  vrbom  estates  are  limited  ^all  never  convey 
even  with  the  concurrence  of  the  persons  interested  in  the 
Riist.    In  (be  caae  of  Coatar  v,  Lorillard,'  and  Hawley  v. 

■14  Wend.  B.  965. 
VOL.  ZXIt.  NO.  XLtV.  30 
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James,  it  was  decided  by  the  coart  of  errors  of  that  state, 
that  in  cases  where  active  trusts  were  created  by  will,  the 
power  of  alienation  was  suspended,  as  contemplated  in  the 
statute,  by  the  creation  of  such  a  trust,  and  that  a  contingent 
estate  limited  on  two  lives  after  such  a  trust  estate  could 
not  be  sustained. 

The  effect  given  to  this  provision  of  the  statute  displays 
the  danger  of  introducing  rigid,  inflexible  rules,  in  place 
of  the  principles  of  equity  jurisdiction,  so  admirably  adapted 
to  sustain  and  help  out  the  design  of  legal  conveyances. 

It  certainly  was  a  most  unnecessary  and  harsh  provision, 
which  deprived  the  chancellor  of  all  power  over  trust  estates, 
even  when  his  interposition  is  sought  by  the  parties  inter- 
ested in  the  trust;  and  severe  indeed  is  the  principle  which 
makes  the/wm  of  a  precedent  estate,  not  inalienable  by  act 
of  the  parties,  but  merely  by  arbitrary  rules  of  law,  the 
means  of  defeating  an  estate  limited  upon  it,  because  by  a 
personal  disability  of  the  party  beneficially  interested,  it  op- 
erated to  suspend  the  practical  power  of  ahenation. 

The  statute  (sec.  47)  provides  that  the  party  heneficially 
interested  shall  have  the  entire  legal  estate,  except  so  far  as 
it  must  vest  in  the  trustee  to  enable  him  to  execute  his  du- 
ties. The  estate  of  the  trustee,  therefore,  is  created  for  a 
limited  purpose,  and  is  ancillary  to  the  beneficial  interest 

It  is  peculiarly  proper  that  the  active  duties  of  the  trustee 
should  be  subject  to  the  cognisance  and  direction  of  the 
chancellor,  and  that  the  estate  should  be  moulded  or  appli- 
ed, when  the  trust  is  executory,  according  to  the  broad  prin- 
ciples of  equity. 

If  the  effect  of  the  statute  is  to  make  all  trusts,  during  the 
existence  of  its  provisions,  inalienable  by  the  concurrent  ac< 
tioD  of  the  cestui  que  trust,  trustee  and  legislature,  however 
imperative  the  reasons  may  be  for  aliening  the  estate,  its 
design  is  still  more  remarkable,  and  no  other  reason  for  its 
adoption  can  well  be  imagined,  than  (by  making  trust 
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estates  odious)  that  of  bringing  them  altogether  into  dis- 
use. 

But  a  principle  entirely  novel  seems  (by  the  construction 
of  the  court)  to  have  been  introduced  into  the  statute.  The 
design  of  the  common  law  vas  to  prevent  a  suspension  of 
the  power  of  alienation  by  the  limitation  of  estates.  The 
failure  of  the  power  of  transfer  by  the  operation  ofdrcum- 
skmces  is  not  regarded  as  an  evil  to  be  prevented  by  law. 

The  common  law  regarded  merely  the  vesting  of  the  es- 
tate, and  its  policy  was  to  prevent  the  inheritance  from  be- 
ing in  suspense  on  contingencies.  It  required  that  there 
should  be  at  all  times,  if  possible,  a  tenant  to  the  praecipe, 
and  when  there  was  a  person  capable  under  the  limitations  of 
being  such,  the  power  of  transfer  and  all  other  incidents  of 
the  inheritance  e»sted.  The  right  of  regulating  and  con- 
trolling the  exercise  of  certain  powers  incident  to  the  inher- 
itance was  to  a  certain  extent,  under  the  guardianship  of 
chancery,  given  to  the  grantor  or  devisor.  No  injurious 
consequences  resulted  from  the  imposition  of  such  personal 
restraints,  because  by  the  salutary  jurisdiction  of  a  court  of 
chancery  (he  power  of  transfer  was  sufficiently  exercised. 
But  the  statute  in  question  in  one  breath  imposes  the  re- 
striction, which  in  part  withdraws  from  the  tenant  of  the 
estate  the  incidents  of  the  inheritance,  and  in  another  pro- 
vides that  the  effect  of  the  partial  restriction  of  the  rights 
of  the  inheritance  shall  be  to  render  void  subsequent  limita- 
tions, otherwise  within  the  rules  of  law. 

The  grantor  or  devisor  limits  an  estate  which  at  the 
common  law  would  have  been  capable  of  transfer,  and 
imposes  no  restrictions  upon  any  of  the  powers  incident  to 
the  inheritance ;  and  the  statute  interposes  and  declares  that 
such  an  estate  shall  be  constnied  as  an  estate  incapable  by 
its  limitations  of  being  aliened,  and  that  other  estates 
limited  upon  it,  as  if  an  alienable  estate,  shall  be  void. 
We  are  strongly  inclined  to  the  opinion  that  such  a  provi- 
20* 
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sioa,  (if  indeed  such  a  construction  can  fairly  be  given  to 
the  statute,)  is  calculated  to  involve  the  principles  of  the 
lav  in  confusion,  and  that  is  its  tendency  it  is  impolitic. 

Whilst  courts  have  always  been  solicitous  to  maintain 
the  intention  of  parties  to  conveyances,  and  to  carry  into 
effect  all  their  frivolous  or  strict  arrangements  for  those 
■nrbo  are  to  succeed  them,  by  a  strange  inconsistency,  the 
courts  and  the  legislatures  in  most  of  the  states  have  re- 
fused to  permit  entails  to  exist  at  all,  a  strcHig  popular 
feeling  having  always  prevailed  against  them. 

In  New  York  all  estates  tail  have  been  turned  into  e»- 
tates  in  fee  simple  absolute;  so  that  if  an  estate  is  given  to 
a  man  and  the  heirs  of  his  body,  the  tenant  in  tail  may 
defeat  the  limitation  to  the  issue,  though  a  contingent  limi- 
tation in  remainder  will  be  protected. 

The  fourth  section  of  the  statute  which  we  have  been 
considering  provides,  that  when  a  remainder  in  fee  ^all  be 
limited  upon  any  estate  which  would  be  adjudged  a  fee  tail, 
according  to  the  law  of  the  state  as  it  existed  previous  to 
the  time  when  estates  tail  were  converted  into  estates  in  fee 
simple,  such  remainder  shall  be  valid  as  a  contingeot  timi- 
tatioD  upon  a  fee,  and  shall  vest  in  possession  on  the  death 
of  the  first  taker  without  issue  living  at  the  time  of  his 
death. 

The  object  of  this  statute  is  to  protect  the  contingent 
remainder  limited  upon  an  estate  tail,  though  the  tenant  in 
tail  has  the  power  of  destroying  the  expectant  estate  <^ 
the  issue. 

It  was  probably  supposed  by  the  framers  of  the  statute, 
that  there  was  an  analogy  between  a  contingent  estate  after 
an  estate  tail,  and  a  contingent  interest  after  an  estate  foe 
life,  and  as  the  leraainder  in  the  latter  case  was  sustained 
notwithstanding  any  act  of  the  tenant  of  the  freehold  t« 
destroy  it,  that  Uie  conveyance  of  the  tenant  in  tail  ought 
not  to  be  permitted  to  destxoy  a  remainder  liraitad  upon  bis 
estate. 
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The  statate  had  r^ard  to  the  intenti(»i  of  the  4onor  in 
tail  and  [eetrained  the  operation  of  the  coHveyance  to  the 
estate  of  the  tetiaat  in  tail  and  his  issue. 

But  if  the  policy  of  the  statute  does  not  require  the 
maintenance  of  the  free  power  of  alienation,  why  should 
the  act  of  the  tenant  in  tail  be  permitted  in  any  degree  to 
countervail  the  iotenlioa  of  the  donor,  so  far  as  it  can  have 
effect  within  the  general  limits  allowed  by  law*?  'Hie  in- 
tention of  the  donor,  in  creating  an  estate  tail,  is  in  effect  to 
«onHitule  a  tenant  for  life  and  a  continued  succession  of 
tenants,  with  a  remainder  to  take  efiect  on  the  failure  of 
the  line  of  the  tenant.  Consistently  with  the  policy  of  the 
statute,  that  intention  might  be  carried  out  so  far  as  to  give 
the  poT^s  of  a  tenant  for  life,  (as  restricted  in  the  manner 
we  have  shown  by  the  statute)  to  the  tenant  in  tail,  with 
a  fee  simple  estate  to  his  issue,  remainder  «o  a  person  in 
being. 

But  the  terms  of  the  ensting  statute  are  incongruous  and 
inconsisteoL  In  the  first  fdace,  an  estate  in  fee  simple  is 
created  for  the  pui^^ose  of  vesting  the  whole  estate  in  the 
tenant  in  tail,  oontrary  to  die  intentioo  of  the  donor,  and 
ib/ea  in  a  subsequent  section  it  ie  provided,  in  efifoct,  that 
notwithstanding  the  altenatioa  of  the  tenant  in  tail,  the 
intentioQ  <aS  the  donor  shall  take  e&ct  so  iar  as  it  regards 
the  contingent  remainder.  All  the  advantages  oontem- 
piated  by  tiie  statute  as  resnltiitg  from  giving  die  power  of 
alienatioa  to  the  tenant  io  tail  are  lost,  because  the  contin- 
gent estate  must  at  ail  events  have  e&ct  on  the  happening 
of  the  contiDgeikcy,  and  die  intention  of  the  doaor  is  only 
m.  part,  and  that  a  comparatively  uniinportant  part,  pre- 
served. 

If  a  man  limits  an  estate  to  his  son  and  tha  heirs  of  his 
bady,  ivith  a  contingent  remainder  to  a  remote  collateral 
Tfdaticxi,  the  estate  of  the  grandsoD  is  capable  of  baiog  de- 
frnted,  tftoagh  the  remote  and  contingent  interest  of  the 
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remainder-man  is  sustained.  No  reason  for  this  enactment 
can  be  imagined  except  that  of  preserving  the  uniformity  of 
the  design  to  continue  the  estate  in  abeyance,  whenever  a 
limitation  is  made  upon  a  contingency.  The  evils  attend- 
ing such  a  policy  we  have  already  suggested,  and  (o  these 
may  be  added  the  gross  incongruity  resulting  from  the  pro- 
visions relating  to  estates  in  fee  tail,  by  which  the  fetter  of 
entails  is  in  part  restored,  and  the  substantial  and  principal 
intention  of  the  donor  is  disappointed. 

Such  is  the  design  and  the  operation  of  the  changes 
which  have  been  made  by  the  revised  statutes  of  the  state 
of  New  York  in  regard  to  the  famous  doctrine  of  contin- 
gent remainders.  Substantially,  the  rules  which  have  been 
slowly  and  reluctantly  adopted  by  the  courts  in  support  of 
executory  devises  have  been  extended  to  limitations  of 
estates  by  common  law  conveyances,  though  the  power  of 
tying  up  estates  in  strict  settlement  has  been  reduced  to 
two  lives  in  being,  instead  of  being  extended  to  all  the 
"  candles  "  which  were  concurrently  wasting. 

The  practical  operation  of  this  reatridion  to  two  lives  will 
be  confined  to  cases  of  nnfrequent  and  rare  occurrence,  bat 
the  absolute  suspension  of  the  power  of  alienation  for  two 
lives  in  a  commercial  community  will  be  attended  with 
consequences  extremely  prejudicial,  as  the  duration  of  the 
suspension  may  sometimes  extend  to  a  very  remote  period. 
It  may  thus  happen  that  improvements  in  a  populous  city 
will  be  suspended  for  a  great  length  of  time,  to  the  entire 
destruction  of  its  most  important  interests. 

We  entertain  the  opinion  that  the  relaxation  of  the  old 
rules  of  the  common  law,  by  which  the  free  course  of  alien- 
ation was  at  all  times  preserved,  has  been  attended  with 
the  worst  consequences.  The  whimsical  arrangements 
which  men  in  extremis  have  been  encouraged  to  construct, 
instead  of  passing  their  property  to  those  who  on  reason- 
able principles  were  entitled  to  its  enjoyment,  have  been 
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the  least  of  the  evils  vhich  have  sprung  from  the  system. 
But  we  think  it  is  truly  unfortucate  that  such  a  mass  of 
property  is  permitted  to  be  set  apart  and  the  power  of 
alienation  suspended,  for  so  long  a  period  as  is  often  done 
by  contingent  limitations. 

If  grants  at  common  law  which  have  this  operation  are 
so  justly  regarded  as  hostile  to  the  public  interest,  it  must 
certainly  be  admitted  that  the  same  result  is  equally  inju- 
rious when  it  is  wrought  by  devises,  by  conveyances  to  uses, 
or  by  any  other  mode  of  limiting  property  known  to  the 
law. 

But  if  executory  devises  must  be  regarded  as  too  firmly 
established  in  the  system  of  real  property,  to  authorize  their 
prohibition  and  a  return  to  the  ancient  law  as  it  was  un- 
derstood before  the  case  of  Pelts  v.  Brown,  an  extension  of 
the  evil  was  to  be  deprecated,  and  certainly  was  not  to 
have  been  expected  in  a  republican  country  at  this  com- 
mercial period  of  the  world. 

Id  a  code  or  digest  of  the  law  relating  to  contingent  re- 
mainders, as  they  have  long  been  understood,  the  great 
object  would  be  to  ascertain  and  fix  the  principles  which 
have  been  already  established.  Few  if  any  changes  could 
be  made  or  suggested,  for  the  system  is  founded  upon  rules 
of  great  simphcity  and  perfect  wisdom  and  constitutes,  as  it 
has  been  gradually  wrought  out  by  the  sages  of  the  law,  a 
noble  monument  to  their  learning.  s.  f.  d. 


As  every  ostensible  partner  holds  himself  out  as  responsible 
for  the  debts  and  engagements  of  the  firm,  of  which  he  is 
a  member,  the  law  requires  that  every  such  partner  on  re- 
tiring shall  give  notice  thereof^  if  he  wishes  to  exonerate 
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himself  from  reipoiuibility  foe  coolracte  afterwards  made 
by  the  other  partners  in  the  name  of  the  firm.  If,  howeTer, 
the  remaining  partners  entM  into  traDsactioos  out  of  the 
Dsual  course  of  business,  the  retiring  partner  vill  not  be 
bound,  although  no  notice  of  his  retiring  has  been  given. 
Thus,  where  a  partnerriiip  was  diaaolred  by  the  disconding 
of  one  of  the  partners,  atid  his  eopartnOT  told  the  holder  of 
a  note  against  Ihem  not  then  due,  that  they  were  going  to 
fail,  and  renewed  the  note  in  the  name  of  the  firm,  making 
it  payable  on  demand,  in  order  that  the  creditor  might  secure 
himself,  it  was  held,  that  this  note  did  not  bind  the  abscond- 
ing p^tner,  notice  o£  the  dissolution  being  aitfaec  not  neces- 
sary, or  being  implied  by  the  transaetion  itself.'  When  a 
partnership  is  dissolred  by  death,  the  estate  of  the  party 
dying  will  be  exempt  from  liability  fin  all  new  coatraets 
made  by  the  surviving  partners,  whether  notioe  has  been 
given  or  not'  Notice  is  not  necessary  where  dissolution 
lakes  place  by  act  of  law,  as  where  a  partnership  ezistt 
between  two  pereons  who  reside  in  diflferent  countries,  and 
the  partner^ip  is  dissolved  by  the  breaking  out  of  a  war 
between  the  two  countries,  the  existence  of  the  war  dis- 
penses with  the  necessity  of  giving  public  notioe  of  the  dis- 
solution.' But  where  the  copartners  in  a  firm  obtained  an 
act  of  incorporation  as  a  mantiiaeturing  corporation,  and 
transferred  all  their  partnership  property  to  the  eorporatien, 
and  the  corporation  made  a  by-law,  providing  that  the  busi- 
ness should  be  carried  on  in  the  name  of  the  partnership,  it 
was  held,  that  if  the  partnership  was  dissolved  by  these 
proceedings,  yet  that  the  members  of  it  were  liable  as  part* 
ners,  upon  contracts  subsequently  made  in  the  name  of  the 
partnership  with  third  persons  having  no  notice  of  the  dis- 

I  Whitmui  V.  IfDDud,  i  Piek.  177. 

■  Valliun;  v.  Nobl«,  3  Merir.  6l6j  Scholeficid  «.  Eichelbergn,  7  PeL 
6M;  Coll.  on7mrt.«S. 

Ori«<n)Uv.W>Mtn(taii,1SlohM.Sr{  l6JahH.43a. 
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solution.'  No  ootiee  is  necefsaTy  when  a  dotmant  partner 
retires  from  a  firm,  becanse  as  hia  coDnexion  with  the  fiim 
was  unknown,  third  persons  have  never  trusted  to  his 
credit*  Evea  where  a  perBon  has  retired  from  a  firm,  who, 
though  ii)t«iti<mdly  a  dormant  partner,  wbb  known  to  many 
as  a  member  of  the  firm,  be  will  not,  by  failing  to  give  no- 
tice of  his  retirement,  become  liable  to  the  creditors  of  the 
remaining  partners,  if  such  creditors,  at  the  time  of  their 
respective  contracts,  were  ignorant  that  he  was  ever  a  part- 
ner.* Where  the  partnership  of  a  dormant  partner  is  known 
to  one  particular  creditor,  he  will  be  liable  to  that  creditor, 
until  he  has  notice  of  the  partner's  retirement/  Knowledge 
by  such  creditor  may  be  presumed,  from  the  fact  that  it  was 
matter  of  public  notoriety  at  the  place  where  the  creditor 
dealt,  that  the  dormant  partner  was  connected  with  the  firm.* 
The  only  notice  necessary,  as  to  all  persons  who  have  not 
had  previous  dealings  with  the  firm,  is  by  publication  in 
some  one  of  the  usnal  advertising  newspapers  of  the  place, 
where  the  busiBess  is  carried  on.  The  notice  must  be  a 
reasonable  one.  The  reasonableness  of  the  notice  is  a 
qsestion  partly  of  fiiet  and  partly  of  law.  I^e  jury  may, 
if  they  please,  find  the  facts  specially,  leaving  it  to  ths 
court  to  decide  the  question  as  to  the  legal  sufficiency  of 
the  notice,  or  they  may  find  a  genu'al  verdict  under  instruc- 
tions from  the  court  as  to  what  is  in  law  a  aufficteat  notice.* 
When  the  facts  which  are  supposed  to  constitute  notice  are 

■  Ooddard  v.  PnU,  16  Pick.  412. 

■  Etuh  s.  Drtunmond,  4  E^i.  Sg ;  Brook*  e.  BadeAj,  6  B.  C.  L.  B.  93. 

■  Coll.  on  PuL  313 ;  Cuter  o.  Wh^ley,  M  E.  C.  L.  333 ;  ArawtreaK  e. 
aamej,  M  tctg-  &  B-  31*. 

«  Emu  r.  DnunmoDd,  4  Eap.  SS;  Coll.  on  Put.  314. 
'  Bj  Puke  J.  in  Carter  e.  Whaller,  90  E.  C.  L.  334. 

■  3K«M,67;  Howade.  Howlu>d,3Da7,3S3iGoddudi>.  Pntt,l«Piek. 
43S ;  Marlin  s.  Walton,  1  MeCoid,  16.  In  Eetcham  d.  Cluk,  6  Johne.  148, 
the  conrt  Mem  l«  tfaink  tliat  Iba  r 
beooma  a  qneation  of  bot  in  m 
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once  ascertained,  it  is  altogether  a  question  of  law,  whether 
the  notice  was  reasonable  or  not;  and  iii  such  case,  there  is 
nothing  to  be  left  to  the  jury.' 

In  England,  it  seems  to  be  necessary  that  notice  should  be 
given  in  a  particular  newspaper,  the  London  Gazette,*  but 
no  similar  rule  prevails  in  America.  It  is  sufficient  in  this 
country,  if  notice  is  given  in  some  one  of  the  usual  adver- 
tising newspapers  of  the  city  or  county  where  the  business 
is  carried  on.  A  reasonable  notice  thus  published  is  con- 
structive notice  from  the  date  of  the  publication  to  all  the 
world,  except  those  who  have  bad  previous  dealings  with 
the  firm.*  Evidence  of  the  mere  notoriety  of  the  dissoluticKi 
is  not  admissible  to  prove  notice.* 

It  is  well  settled,  that  those  who  have  had  previous  deal- 
ings with  the  firm  must  receive  actual  notice,  and  the  usual 
and  proper  mode  is  to  send  circulars  to  all  such  persons.*  A 
creditor's  knowledge  of  the  retirement  of  a  partner  may  he 
inferred  from  circumstances,  for  it  is  sufficient  if  he  possess 
such  knowledge,  without  regard  to  the  manner  in  which  it 
was  acquired.*  Evidence  has  even  been  admitted,  that  it 
was  the  usage  of  a  firm  to  send  circulars  to  their  customers 
on  any  change  of  partners.'  Where  plaintiff  sued  A  on  a 
note  signed  A  and  B,  dated  3d  April,  1620,  and  subscribed  in 
the  handwriting  of  B,  and  it  appeared  that  A  the  defendant 
and  B  had  carried  on  business  together  as  partners,  under 
the  firm  of  A  and  B,  and  that  plaintiff  had  been  one  of  their 
customers ;  and  two  witnesses  proved,  that  in  April,  1818, 

I  Momtt  c.  Howluid,  3  Da;,  363. 

>  Coll.  on  Put.  311 ,  and  cmci  there  cited. 

>  Ketchuiie.Cluk,6Joliu.l47;  Mowatt ».  Howland,  3  Da7,3S3;  Coll. 
on  Part.  311. 

•   •  Pitchei  r.  Baitowa,  17  Pick.  361. 

'  Onham  e.  Hope,  Peake,  155 ;  WrightMn  v.  Follan,  2  E.  C.  L.  433 ;  Coll. 
on  Part.  311. 

*  Hart  V.  Aleiander,  33  E.  C.  L.  715. 

'  lb.  i  but  MB  Flack  «.  Oreen,  J  GUI  &  J.  474. 
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A,  B,  and  C  eatercd  into  copartnership  under  the  firm  of  C, 
B  &■  Co.,  and  carried  on  business  at  the  same  store,  pre- 
viously occupied  by  A  and  B,  that  they  (the  witnesses), 
after  the  last  mentioned  period,  had  no  knowledge  of  any 
separate  firm  existing  under  the  name  of  A  and  B,  and  that 
the  plaintiff,  who  lived  in  the  same  neighborhood,  was  fre- 
quently in  the  store  of  C,  B,  &■  Co.,  where  notice  of  the  dis- 
solution of  the  partnership  of  A  &  B  was  posted  up,  it  was 
held  to  be  sufficient  evidence  from  which  a  jury  might  infer 
that  the  plaintiff  had  notice  of  the  dissolutioo.'  In  one 
case,  notice  of  a  dissolution  of  a  partnership  published  in  a 
gazette,  which  was  taken  by  a  bank,  was  held  to  be  suffi- 
cient notice  to  the  bank,  though  it  had  had  previous  dealings 
with  the  partnership.'  The  rule  deducible  from  this  case, 
says  Mr.  Justice  Cowen,  ia  Vernon  v.  Manhattan  Co.,  17 
Wend.  527,  is  too  general.  The  mere  taking  of  the  gazette 
is  supposed  to  be  enough,  which  is  clearly  going  beyond  the 
strongest  cases.  But  it  may  be  questioned,  whether  the 
latter  case  does  not  go  quite  as  &r  in  the  opposite  direction. 
The  court  there  decided,  that  a  publication  of  notice  of  dis- 
soluticH],  in  a  newspaper  taken  at  a  bank,  is  not  sufficient 
notice — the  bank  having  had  previous  dealings  with  the 
firm — and  was  not  competent  evidence  to  be  submitted  to 
the  jury.  In  England,  the  rule  seems  to  be,  that  such  evi- 
dence is  sufficient  to  go  to  the  jury,  who  may  infer  or  not, 
as  they  think  proper,  that  the  party  taking  the  paper  re- 
ceived notice.  In  a  case,  where  it  was  proved  that  notice 
of  a  dissolution  of  partnership  was  inserted  once  in  a  news- 
paper, taken  in  by  the  party  sought  to  be  affected  by  the 
notice,  and  left  at  his  house  in  the  usual  course,  lord  Ellen- 
borough  left  it  to  the  jury  to  say,  whether  the  attention  of  a 
tradesman,  in  reading  a  newspaper,  was  not  likely  to  be 
attracted  by  notices  of  the  dissolution  of  partnerships,  to 

■  Irby  V.  Vining,  S  MoCord,  379. 

*  Bank  of  8.  C.  V.  Hwapluer,  1  McConl,  388. 
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which  the  attention  of  others  might  not  be  directed,  and 
whethw,  under  all  the  circumstances  of  the  case,  tfie  plain- 
ti&  bad  actually  receired  notice  <^  the  dissolution ;  obseir- 
ing,  that  in  mich  cases,  the  usnal  and  most  [Hrudent  course 
was  to  eend  circular  letters  U>  all  with  whom  the  partners 
had  dealings.'  lo  another  case,  his  lordship  observed,  that 
ft  creditor  might  foe  expected  lo  look  into  the  gazette  for 
notices  of  the  dissohition  of  parlner^ipe,  but  not  for  notices 
by  caniers  of  the  limi^tion  of  their  re^>oasibility.*  And 
in  a  late  case,  it  was  eren  given  in  evidence  against  a  cred- 
itor having  had  previous  dealmgs  with  a  firm,  to  prove  notice 
of  a  dissolution,  that  the  dissolution  was  published  in  « 
newspaper  which  was  taken  at  a  reading  room,  to  which 
tfie  creditor  was  a  subscriber  and  which  he  frequently  vis- 
ited.* Whether  actual  or  construetive  notice  has  been 
given,  is  a  questi<Hi  of  feet  for  the  jury,^  and  the  weight  of 
authority  seems  to  be,  that  publication  of  notice  of  dissolu- 
tion of  partner^ip  in  a  newspaper,  which  is  proved  to  be 
taken  by  a  creditor,  is  evidence  to  go  to  the  jury,  that  audi 
creditor  received  notice. 

Although  dua  notice  of  the  dissolution  of  a  partnership 
has  been  given,  yet  if  the  retiring  partner  suffer  his  name 
to  be  held  out  to  the  world  in  such  a  manner  as  to  indoce 
the  belief  that  he  still  continues  therein,  he  will  be  held 
liable  ioi  future  contracts  made  by  the  other  partners  in  the 
name  of  the  firm ;  as  if  he  allow  his  name  to  remaJD  in 
tbe  firm  exposed  to  the  public  over  a  shop  door,  or  to  be 
used  in  printed  invoicea  or  bills  of  parcels,  or  to  be  pub- 
lished in  advertisements.*  The  knowledge  of  the  party 
that  his  name  is  so  used,  and  his  assent  thereto,  is  the 

■  Jenkinso.  Bba«d,3E.C.  I.4$l. 

■  Mhiu  v.  B&ker,  3  E.  C.  L,  339. 

*  Hart  B.  Alexander,  32  Z.  C.  L.  715. 

*  B;  Shftw  C.  J.  in  Godd4rd  e.  Pntt,  16  Pick.  43B. 
'  Fwv.  Clifton,  19  E.C.L.  MB. 
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gFOHud  upon  which  he  is  e6toi^)ed  from  disputing  his  lia- 
bility as  a  partner.' 

A  party  has  been  held  liable  on  a  promissory  note  made 
in  the  name  of  the  firm  ia  which  he  had  been  a  partner, 
though  it  was  drawn  after  the  dissolution  of  the  partner- 
shipj  he  having  sufieied  his  name  to  continue  in  the  firm, 
and  although  the  plaintiff  knew  the  facts  at  the  time  he 
took  the  note.  Thus  A,  B,  and  C  were  partners.  B  re- 
tired from  the  firm,  but  it  was  agreed  that  his  name  ^ould 
contiDue  until  a  future  day.  A  afterwards  drew  a  tiote  in 
the  name  of  the  firm,  payable  to  B.  Before  this  note  was 
drawn,  B  informed  D  that  be  had  ceased  to  be  a  partner,, 
but  that  hi»  Dame  was  to  continue  ioi  a  certain  time.  It 
was  held,  that  B  was  liable  on  this  note  notwithstaodiug 
such  communication  made  to  D ;  for  that  D  knowing  that 
B's  name  was  to  be  ccMitinued,  knew  that  he  was  therefore 
responsible,  and  of  course  be  relied  on  that  responsibility.* 

Thete  at^ara  tO'  be  some  disagreement  amt»^  the  cases, 
as  to  what  shall  be  considered  such  an  assent  o{  the  retiring 
partner.  In  cme  case,  A  and  his  three  scms  carried  oa  baai- 
ness  under  the  firm  of  A  and  Sons.  A  died  in  1805,  and 
his  thiee  sens  continued  the  business  under  the  same  firm 
until  1808.  Two  of  the  sons,  B  and  C,  tb^  withdrew  and 
established  a  new  business  under  a  new  firm;  notice  (^ 
dissoluticm  was  published  in  the  London  Gazette,  and  was 
sent  totmd  to  the  correspondents  of  the  house.  D,  the 
other  8(Mi,  ecmtiaoed  tbe  dd  business  by  himself  under  the 
old  firm,  and  accepted  tbe  bill  in  question  drawn  upon  A 
and  Sons.  Tbe  jAaiotiff  bad  not  had  any  dealings  with 
the  partnerdiip  of  A  and  Sons  when  composed  of  the  three 
brothers,  and  when  he  look  the  note  in  question  did  not 
know  that  the  partnership  bad  been  dissolved.  Lord  Ellen- 
boroQgh  bekt  that  defendants  were  not  liable,  ample  notice 

'lb.;   uid  we  stable*  g.Ele;,  11  E.C.L.  497. 

*  Brown  e.  Leonud,  18  E.  C.  L.  S70 ;  Coll  oa  Part.  aia. 
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having  been  given  of  the  dissolution  ;  and  that  they  were 
not  bound  to  apply  to  the  lord  chancellor  for  an  injuncUon, 
to  prevent  the  brother  from  using  the  old  firm,  or  to  take 
any  notice  of  the  firm  which  he  might  happen  to  use.' 

In  a  subsequent  case,  however,  the  same  judge  decided, 
when  after  the  dissolution  of  a  partnership  between  A  and 
B,  and  the  advertisement  of  it  in  the  gazette,  A  accepted  a 
hill  in  the  name  of  the  firm  bearing  a  date  previous  to  ibe 
dissolution,  for  the  accommodation  of  a  third  person  who 
indorsed  it  for  value,  the  name  of  the  old  firm  continuing 
to  remain  over  the  shop  after  the  dissolution  of  partnership 
and  notice  of  it,  and  indorsement  of  the  bill,  that  B  was 
liable  as  a  partner  to  a  bona  fide  holder.  The  mere  fact  of 
B's  name  remaining  in  the  old  firm  over  the  shop  after 
dissolution  was  held  by  (he  court  to  be  sufficient  evidence 
of  B's  assent  to  his  name's  so  remaining.'  In  another  case, 
Abbott  C.  J.  seems  to  lake  the  same  view  and  says,  "  if  the 
name  was  continued  over  the  door,  that  was  certainly  in- 
ducing persons  to  believe  that  he  continued  a  partner.'" 

The  assent  of  the  retiring  partner  to  the  continuance  of 
his  name  in  the  firm  seems  to  be  properly  a  question  for 
the  jury.  The  fact  that  his  name  did  so  remain  would  in 
connection  with  other  circumstances  be  strong  and  perhaps 
conclusive  evidence  of  his  assent  thereto,  as  where  it  ap- 
peared that  he  was  aware  of  the  continued  use  of  his  name 
and  was  in  the  habit  of  visiting  the  place  of  business  of 
the  firm  and  advising  with  them  as  to  their  operations ;  in 
other  cases,  as  where  the  retiring  partner  lived  in  a  distant 
place  and  could  not  be  supposed  to  be  informed  as  to  the 
acts  of  the  remaining  partners,  the  mere  fact  that  his  name 
continued  to  be  used  by  them  would  not  be  competent  evi- 
dence to  prove  his  assent.  o.  w.  b. 

Baltimort,Md. 
'  NewBome  v.  Cole*,  9  Camp.  617. 

*  WUIiinu  I.  Ee»l>,  3  E  C.  L.  361. 

*  Dolman  v.  Orchaid,  13  E.  C.  L.  47. 
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De  prindpio  imptOationis  alienationum  mentis  in  jure  crim- 
inali  recte  constttuendo.  Disserii  C.  J.  Mixterhaieb. 
Heidlb.  1838. 

In  out  last  numbet  was  inserted  a  short  notice  of  this  per- 
formance from  the  Revue  Etrangere  et  Franpaise,  but  the 
distinguished  reputation  of  the  author  as  a  writer  on  crim- 
inal  law,  the  great  importance  of  the  subject,  and  the 
fairness  and  ability  with  which  it  is  treated,  all  concur  ia 
claiming  from  us  a  more  particular  account  of  its  contents. 
Professor  Mittermaier  has  come  to  his  task,  evidently  well 
prepared  by  a  thorough  acquaintance  with  the  labors  of 
others,  without  distinction  of  country,  and  has  discussed  the 
difficult  and  delicate  questions  which  this  branch  of  medi- 
cal jurisprudence  presents,  in  that  spirit  of  calmness  and 
candor  which  should  ever  preside  over  scientific  inquiries. 
Had  he  followed  the  example  of  some  who  have  under- 
taken to  enlighten  their  fellow-men  on  this  subject,  he 
would  have  deemed  it  unnecessary  to  trouble  himself  about 
the  facts  recorded  by  competent  observers,  and  acquainting 
himself  with  the  writings  of  others  just  enough  to  misun- 
derstand their  opinions,  he  would  have  plumed  himself  oa 
his  sagacity  in  detecting  their  errors,  and  displayed  his 
regard  for  truth  and  courtesy,  perhaps,  by  stigmatizing 
them  as  visionary  theorists.  This,  however,  he  has  not 
done,  and  not  having  done  it,  he  has  subjected  himself  to 
the  suspicion  of  being  as  wild  and  visionary  as  any  of 
those  who  have  humbly  endeavored  to  make  the  criminal 
law  of  insanity  faithfully  reflect  the  light  of  modem  sci- 
ence and  modem  humanity. 

It  appears  that  professor  Mittermaier  published  a  disser- 
tation on  insanity  in  relation  to  criminal  law,  in  1636,  and 
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was  induced,  as  he  informs  us,  again  to  ezamiue  this  subject, 
in  consequence  of  the  namerous  contributions  that  have 
been  made  to  our  knowledge  respecting  it  since  that  time, 
among  which,  as  deserving  the  attention  of  jurists  and 
legislators,  he  has  paid  us  the  compliment  of  mentionii^ 
the  various  articles  that  have  appeared  in  this  journal 
within  the  last  three  or  four  years. 

Insanity,  in- some  form  or  other,  is  now  considered  among 
ftU  civilized  coHununities,  to  be  a  sufficient  reason  for  ab- 
w^ving  its  subjects  from  all  re^>onsibility  fcv  oiminal  acts. 
The  pmnts  in  dispute  are,  what  forms  of  the  disease  have 
this  effect,  and  what  legislative  provisions  will  best  protect 
the  innocent  and  maintain  the  security  of  society.  It  is 
OUT  BUtboi's  present  object  to  elucidate  these  pMQts,  and 
we  shall  now  proceed  tostale  the  results  b>  which  Ins  ioqui- 
lies  have  led  him. 

Professor  Mittermaier  assuiDes  as  his  starting-point,  that 
the  essential  c^Miditions  of  resportsibility  are  a  CQt»ciou»- 
ness  of  having  committed  the  ofience,  and  a  perfect  freedom 
of  the  will,  by  means  of  which  we  possess  the  faculty  of 
choosing  between  good  and  evil.  It  is  not  to  be  ucder- 
alood,  that  the  freedom  of  the  will  is  affected,  merely  be- 
cause thesame inducements  produce  different  detenotnations 
in  different  men,  or  in  the  same  men  at  different  times. 
Defective  education,  or  a  long  coarse  of  vicious  indulgence, 
may  produce  an  habitual  proclivity  to  evil,  and  render  the 
individnal,  in  popular  phrase,  a  dave  to  his  passions,  with- 
out, however,  abridging  his  mwal  liberty  in  such  a  manner 
as  to  take  away  responsibility.  To  have  this  effect,  the 
impairment  of  his  freedom  must  have  been  not  bis  own 
act,  but  have  resulted  from  external  restraint,  ot  from  tbc 
inffuence  of  disease  or  of  other  abnormal  causes. 

Two  conditions  are  required,  says  our  author,  to  constitute 
that  freedom  of  the  will  which  is  eraential  to  respMinbiiky, 
namely,  a  knowledge  of  good  and  evil,  and  the  facul^  of 


3,q,z.-3bvGoogle 


1840.]       MiUermaier  on  the  Excuse  of  IneanUif.  313 

choosing  between  them.  Strictly  speaking,  the  latter  con- 
dition alone,  it  appears  to  us,  has  any  connection  with 
moral  liberty,  which  is  impaired  only  when  the  agent  is 
constrained,  in  spile  of  his  wishes  and  endeavors  to  the 
contrary,  to  choose  the  evil  instead  of  the  good.  To  say 
that  the  actions  of  an  insane  man  are  involuntary,  or,  in 
other  words,  are  performed  without  the  exercise  of  any 
wilt  at  all,  as  writers  on  insanity  have  been  in  the  habit  of 
repeating  after  one  another,  is  either  to  pervert  language 
from  its  ordinary  signification,  or  to  state  as  matter  of  fact, 
what  is  a  mere  metaphysical  quibble.  An  insane  person 
may  do — and  feel  perfectly  free  to  do  or  not — what  seems 
to  him  good ;  and,  though  he  may  believe  that  to  be  good 
which  is  really  evil,  yet  so  long  as  he  can  act  according  to 
the  suggestions  of  his  intellectual  powers,  so  long  his  will 
continues  free.  Still,  though  knowledge  of  good  and  evil 
may  not  be  a  condition  of  free  will,  it  is  none  the  less 
essential  to  responsibility,  and  therefore  our  author's  re 
marks  upon  it  lose  none  of  their  practical  value. 

Tills  knowledge  of  good  and  evil  requires,  first,  that 
knowledge  of  one's  self  by  which  he  recognises  his  per- 
sonal identity,  and  refers  his  acts  to  himself;  secondly,  a 
knowledge  of  the  act  itself,  that  is,  of  its  nature  and  conse- 
quences; thirdly,  a  knowledge  of  the  relations  of  the  act, 
both  in  regard  to  men  and  measures ;  fourthly,  a  knowledge 
that  the  act  in  question  is  prohibited  either  by  the  moral  or 
the  statute  law.  Whence  it  follows  that  whenever  this 
knowledge  is  taken  away  or  diminished  by  the  influence 
of  disease  or  other  abnormal  causes,  responsibility  is  also 
taken  away  or  diminished. 

The  power  of  choosing  between  good  and  evil  requires 
the  absence  of  all  those  conditions  which  constrain  a  per- 
son to  follow  the  will  of  another,  so  that  he  can  only  choose 
between  the  criminal  act  and  another  unavoidable  evil. 
The  constraining  power  ia  either  external,  when  one  is 
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irresistibly  forced  to  commit  an  act ;  or,  internal,  which 
impels  a  person,  in  the  strongest  possible  manner,  to  act  in 
a  certain  way.  Among  the  conditions  incompatible  with 
criminal  responsibility  is  to  be  reckoned  that  of  insanity, 
when  it  really  exercises  the  requisite  degree  of  constraining 
force. 

Insanity  consists  in  a  certain  perturbation,  in  which  the 
equilibrinm  of  the  human  forces — the  harmony  of  which 
constitutes  mental  sanity — is  so  disturbed,  that  the  agent 
either  has  no  knowledge  of  the  act  or  of  its  relation  to  the 
moral  or  statute  law,  or  has  so  lost  the  liberty  of  choosing 
between  good  and  evil,  that  he  is  impelled  to  criminal  acts 
by  an  irresistible  internal  force,  even  against  the  convic- 
tion of  his  reason,  and  in  spite  of  his  efforts  to  the  con* 
trary. 

The  question  now  is,  in  what  forms  of  insanity  is  crim- 
inal responsibility  destroyed,  and  to  answer  this  question, 
we  are  to  ascertain  how  far,  in  each  particular  form,  the 
knowledge  and  liberty  above  indicated  are  impaired. 

The  knowledge  requisite  to  responsibility  may  be  re- 
moved, when  the  delinquent  is  deceived  by  false  ideas 
respecting  his  own  identity  or  that  of  other  persons  or 
things,  and  also  when  he  is  incapable  of  perceiving  the  legal 
relations  of  the  act  in  question.  Professor  Mittermaier 
observes,  very  justly,  that  not  every  false  notion  can  be 
considered  as  sufficient  to  annul  criminal  responsibility,  and, 
as  an  example  of  such,  he  alludes  to  the  case  of  one  who 
imagined  that  he  was  cruelly  harassed  by  the  persecutions 
of  a  certain  person  whom  he  falsely  considered  to  be  the 
cause  of  all  the  misery  he  endured.  The  particulars  of 
this  case,  by  which  we  could  better  judge  of  its  nature,  are 
not  given,  but  it  seems  on  the  face  of  it  to  be  one  of  insane 
belief;  asid  if  it  appeared  thai  there  was  no  communication 
between  the  two  individuals,  or  that  the  fact  of  persecution 
was  in  any  way  impossible,  then  there  could  be  little  if 
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any  doubt,  that  such  was  its  nature.  Indeed,  our  author 
subsequently  alludes  to  the  case  of  a  young  inaa  who  as- 
sassinated a  couple  of  women  in  the  theatre  of  Trieste,  in 
the  false  belief  that  he  had  been  made  the  miserable  victim  of 
the  charms  and  incantations  of  the  younger,'  and  approves 
of  his  acquittal  on  the  ground  of  insanity,  though  this 
false  notion  was  the  most  prominent  and  only  positive  sign 
of  insanity.  We  strongly  suspect,  too,  that  the  next  ex- 
ample, that  of  a  mother  who  kills  a  beloved  daughter  in 
the  belief  that  she  was  in  imminent  danger  of  seduction, 
and  that  sudden  death  alone  could  save  her  from  eternal  per- 
dition, is  one  of  those  false  notions  which  indicate  an  irre- 
sponsible state  of  mind,  for  we  cannot  recollect  any  similar 
case— and  they  have  been  of  frequent  occurrence — in 
which  the  proof  of  insanity  was  not  established  by  other 
tests.  In  order  that  the  false  notion  may  be  deemed,  suffi- 
cient to  annul  responsibility,  continues  our  author,  it  must 
have  exerted  such  a  power  over  the  patient's  mind,  that  he 
could  not  free  himself  from  the  delusion  by  which  he  was 
possessed.  Insane  people  are,  no  doubt,  deeply  engaged  by 
the  crotchets  that  besiege  their  brain,  but  we  are  not  sure 
that  in  this  respect  they  greatly  differ  from  many  of  their 
saner  fellow-men.  It  would  be  no  less  difficult  to  convince 
the  latter  of  the  absurdity  of  some  of  their  darling  notions, 
though  obvious  enough  to  every  body  else,  than  to  con- 
vince the  maniac  that  he  is  not  a  powerful  king,  or  about 
to  marry  a  beautiful  princess.  The  character  of  the  pre- 
dominant notion  can  never,  indeed,  by  itself  alone,  furnish 
a  sufficient. test  for  judicial  purposes,  of  the  condition  of 
the  mind,  because  in  the  unequivocally  insane  it  is  not 
always  absurd,  unfounded,  or  false.  The  question  of  in- 
sanity is  to  be  decided  by  an  examination,  not  only  of  the 
predominant  notions,  but  of  the  mental  constitution  when 

■  See  14  Am.  Jiui»t,  968. 
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well,  the  bodily  health,  the  circumstances  attending  the 
act,  dec.,  and  we  tegret  that  professor  Mitleimaier  has  not 
taken  occasion  to  state,  that  this  course,  if  faithfollj'  and 
deliberately  pursued,  will  generally  clear  ap  any  doubts 
that  may  have  been  produced  by  the  character  of  the 
patient's  belief.  He  next  goes  on  to  say,  that  the  pathologi- 
cal condition  which  gives  rise  to  the  false  notions  ought  to 
be  of  considerable  duration,  to  render  the  latter  an  excuse 
for  criminal  acts.  But  if  the  presence  of  the  pathological 
condition  be  clearly  proved,  why  require  it  to  have  existed 
for  a  year  or  a  month,  rather  than  a  week  or  a  day?  True, 
it  may  have  existed  for  some  time  without  being  observed, 
or  at  least,  without  being  susceptible  of  legal  proof,  but  the 
moment  this  proof  is  furnished,  whether  sooner  or  later, 
the  duration  of  the  disease  is  obviously  aa  indifferent  cit- 
cumstaoce. 

On  the  subject  of  lucid  intervals  which  are  next  alluded 
to,  the  author's  views,  so  far  as  they  are  expressed,  coin- 
cide with  those  we  hare  hitherto  maintained  in  this  jonrnaL 
We  cannot  satisfy  ourselves,  however,  that  there  are  any 
grounds  of  distinction,  as  he  intimates  there  are,  between 
intermissions  and  lucid  intervals;  and  by  the  best  Ekiglish 
and  French  writers,  these  terms  are  used  as  meaning  the 
same  thing.  By  intermissions  we  mean  those  periods  of  a 
disease,  during  which  the  more  prominent  symptoms  have 
entirely  disappeared,  the  pathological  condition  which  gave 
rise  to  them  still  remaining  in  some  form  or  other ;  and 
what  but  this,  in  reference  to  insanity,  is  the  lucid  interval, 
as  described  by  professor  Mittermaier  himself.  "  That 
state  only  can  be  called  a  lucid  interval,"  says  he,  "in 
which,  the  disease  yet  remaining,  the  patient  perceives  his 
morbid  condition,  and  is  no  longer  impelled  by  any  delu- 
sion, nor  blind  appetite  preventing  the  &ee  exercise  of  the 
will." 

To  the  inquiry  whether  the  knowledge  requisite  to  re- 
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sponsibilily  is  to  be  considered  as  unimpaired,  -when  the 
individual  manifesis  design  or  contriTance  in  the  execution 
of  his  [4an8,  or  can  in  any  respect  distinguish  good  from 
evil,  our  author's  reply  is  precisely  what  might  have  been 
expected  from  one  who  has  made  himself  acquainted,  by 
persoual  observation,  or  the  perusal  of  accredited  works, 
with  the  manners,  views,  and  conduct  of  the  insane.  He 
recognises  cunning  and  contrivance  among  those  qualities 
which  are  least  frequently  affected  by  insanity;  and  the 
power  of  distinguishing  good  from  evil,  abstractly  consid- 
ered, he  declares  to  bo  unimpaired  in  a  very  large  proportion 
of  cases.  He  rebulies  the  English  jurists  for  their  rigid 
adherence  to  the  antiquated  doctrine,  that  whoever  can 
distinguish  good  from  evil  enjoys  freedom  of  will,  and 
retains  the  faculty,  if  he  please  to  use  it,  of  conforming  his 
actions  to  the  requirements  of  law.  On  this  point,  to  nse  his 
own  language,  "the  true  principle  is,  to  look  at  the  per- 
sonal character  of  the  individual  whose  responsibility  is  in 
question,  to  the  grade  of  his  mental  powers,  to  the  notions 
by  which  he  is  governed,  to  his  views  of  things,  and 
finally  to  the  course  of  bis  whole  life  and  the  nature  of  the 
act  with  which  he  is  cbaiged.  A  person  who  commiu  a 
criminal  act,  may  be  perfectly  well  acquainted  with  the 
laws  and  rtieir  prohibitions,  and  yet  labor  under  alienation 
of  mind.  He  may  know  that  homicide  is  punished  with 
death,  and  still  have  no  freedom  of  will."  It  was  scarcely 
to  have  been  expected,  in  an  age  that  has  witnessed  an 
unexampled  diffusion  of  knowledge,  that  a  truth  like  this, 
which  is  testified  to  by  the  nuanimons  voice  of  those  who 
have  devoted  any  particular  attention  to  insanity,  and 
which  may  be  considered  as  well  established  as  any  truth 
dependent  on  observation,  should  be  positively  denied  by  an 
English  judge,  and  that  too  under  the  tremendous  conse- 
quence of  directly  producing  the  death  of  a  fellow-being,  and 
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establishing  a  precedent  that  might  seal  the  fate  of  Dutn- 
bcrless  others.' 

We  are  obliged  to  differ  from  professor  Mitlermaier  re- 
specting the  degree  of  mental  perturbation  in  insanity, 
requisite  to  annul  criminal  responsibility.  Indeed,  some  of 
his  remarks  seem  to  be  inconsistent  with  the  general  spirit 
of  his  dissertation,  and  with  particular  passages  in  which 
this  question  is  touched.  It  is  necessary,  he  says,  "  either 
that  the  use  of  reason  should  be  clearly  taken  away,  and 
the  agent  prevented  from  perceiving  the  nature  and  conse- 
quences  of  his  acts ;  or  that  some  figment  of  the  imagina- 
tion, or  delusion,  should  so  possess  the  individual  and 
distort  his  perceptions,  that  it  becomes  his  rale  of  action 
and  shapes  all  his  thoughts,  desires  and  actions.  A  man 
who  imagines  that  his  brain  is  gnawed  by  serpents,  or  that 
his  legs  are  made  of  glass,  may,  in  the  opinion  of  medical 
men,  be  deemed  insane,  but  cannot,  for  (he  single  reason 
alone  that  he  is  possessed  by  some  delusion,  be  placed  in 
the  number  of  those  who  are  freed  from  responsibility,  on 
account  of  insanity."  -  In  reply,  we  would  say  that  there 
is  a  large  proportion  of  the  unequivocally  insane,  whom, 
we  are  sure,  our  author  would  be  the  last  to  hold  respon- 
sible for  criminal  acts,  who  are  so  far  from  being  under  the 
complete  and  constant  dominion  of  their  predominant 
notions,  that  on  other  subjects  they  converse  rationally  and 
pertinently,  and  perform  mechanical  operations  and  dis- 
charge other  duties,  with  as  much  despatch  and  propriety, 
as  if  they  bad  never  been  otherwise  than  sane.  It  seems 
not  to  be  generally  understood,  that  it  is  only  a  dasa  of 
insane  patients  who  are  continually  brooding  over  theii 

>  W«  altnde  to  tho  ohtrge  of  justice  Puk  in  Ibe  trikl  of  Gmnmiith  at  the 
suninwr  tnizei  for  tbe  coanty  of  Nottingham,  1837.  We  ahall  embrmce  ui 
eulj  oppartnnil;  to  give  aome  iccoimt  of  this  cue,  m  Btronglj  chirftcteriilie 
of  tli«  ttite  of  knowledge  »nd  (Wling  unong  Engliih  juriiti,  on  the  nib)ect 
of  inanity. 
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troubles  and  revolving  their  peculiar  ideas,  while  there  are 
other  classes  no  less  insane,  in  every  rightful  signification 
of  the  term,  who  are  able  to  withdraw  from  their  dis- 
eased fancies,  and  to  talk,  act,  and  appear  like  rational  men. 
"  When  the  delusion  occupies  the  whole  mind  and  governs 
all  the  perception  and  actions,"  to  quote  from  a  subsequent 
page,  responsibility-  is  aiiuuUed,  "because  then,  (he  under- 
standing which  teaches  that  a  meditated  act  is  bad  cannot 
exert  its  force."  If  the  fact  presumed  in  this  reason — that 
the  understanding  fails  to  recognise  the  true  notice  of  ac- 
tions— be  established,  it  certainly  must  be  immaterial  how 
far  the  delusion  extends.  In  the  very  case  mentioned,  that 
of  a  man  who  imagines  his  legs  are  made  of  glass,  our 
author  is  led  by  another  rule  in  a  subsequent  part  of  his 
tract,  to  conclude  that  he  could  not  be  held  responsible  for 
wounding  another,  who  should  approach  him  with  a  cane 
for  the  purpose  of  breaking  his  legs,  because  he  acts  upon 
the  law  of  self-defence.  Here  it  must  be  admitted,  that  the 
understanding  cannot  exert  its  force,  in  this  particular  case, 
and  yet  the  person's  mind  is  so  far  from  being  entirely 
occupied  with  the  delusion,  and  all  bis  thoughts  and  per- 
ceptions governed  by  it,  that  he  may,  in  spite  of  bis  glass 
legs,  bo  a  worthy  and  efficient  member  of  society.  If  the 
delusion  is  produced  by  insanity,  by  a  pathological  condi- 
tion— and  he  admits  that  it  may  be — and  more  especially  if 
tho  criminal  act  be  its  direct  offspring,  then  the  individual 
would  be  irresponsible  under  the  legislative  provision  which 
the  author  advocates  in  the  latter  part  of  the  dissertation, 
namely,  that  responsibility  shall  be  considered  as  annulled 
by  the  presence  of  insanity. 

Melancholy  can  affect  responsibility  only  when  so  severe 
as  "  to  pervade  the  whole  nature  of  the  wretched  man, 
deprive  him,  in  a  measure,  of  the  consciousness  of  his 
actions,  and  pervert  the  ordinary  rule  of  life."  The  term 
metancholj/  is  here  used  probably  in  the  popular  and  not  the 
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medical  signification,  meaning  a  state  of  sadness  and  mental 
depressiou,  vhich  may  or  may  not  be  a  symptom  of  disease, 
and  thus  used,  the  remark  here  quoted  is,  no  doabt,  geae- 
rally  correct  Id  practice,  honrever,  the  question  never 
would  be,  whether  the  melancholy  were  slight  or  otherwise, 
but  whether  or  not  it  were  a  symptom  of  insanity. 

On  the  subject  of  homicide  connected  with  suicide,  we  are 
not  aware  that  professor  Hitterraaier  differs  from  the  prin- 
ciples of  the  English  common  law,  except  perhaps,  in  the 
case,  where  two  persons  desirous  of  dying  agree  in  good 
faith  to  kill  each  other.  He  thinks  that  the  survivor,  if 
there  happen  to  ba  one,  is  not  a  fit  object  of  punishment; 
but  whether,  because  he  considers  his  responsibility  annulled, 
or  that  the  act  is  not  criminal,  we  are  not  told. 

Wrong  views  and  opinions  which  lead  men  to  crime  are 
not  sufficient  to  annul  responsibility,  unless  they  exert  such 
an  influence  on  the  mind,  that  it  is  not  aware  that  the  crim> 
inal  act  is  contrary  to  the  laws,  either  believing  it  to  be 
permitted  by  the  laws,  or  confounding  and  distorting  its 
legal  relations.  Religious  or  political  fanaticism,  we  may 
add  by  way  of  illustration,  may  lead  a  man  to  believe  that 
the  murder  of  an  obnoxious  individual  would  be  good 
service  to  God  or  the  country,  without  his  forgetting,  for  a 
moment,  that  it  would  be  an  unlawful  and  a  penal  act ; 
while  insanity  giving  rise  to  the  same  notion  would  also 
deprive  the  intellect  of  the  power  of  discerning  its  true  rela- 
tions to  the  law. 

Neither  does  the  existence  of  hallucinations  necessarily 
annul  responsibility,  because  they  may  not  be  the  offspring 
of  disease,  or  only  of  that  incipient  stage  of  it  when  the 
mind  has  not  lost  the  faculty  of  distinguishing  the  true  from 
the  false,  and  of  r^ulating  the  conduct  in  conformity  to  the 
law.  They  often  occur  in  bad  men  whose  sensibilities  are 
quickened  by  the  upbraidings  of  conscience,  or  the  agony 
of  remorse ;  and  so  vivid  may  be  these  false  perceptions 
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under  such  circumstances,  that  the  reflective  powers  may 
helieve  them  to  be  real  and  true  without  losing  their  accus- 
tomed saaity.  Hallucinations,  therefore,  are  to  be  consid- 
ered as  indicative  of  a  disturbed,  not  necessarily  of  an 
insane  mind. 

The  course  of  our  author's  inquiry  next  leads  him  to 
consider  the  effect  of  insanity  on  free-will,  or  the  faculty  of 
choosing  between  good  and  evil.  He  admits  a  form  of  men> 
tal  derangement,  called  by  the  French  writers,  folia  raiaon- 
natUe,  and  by  the  English,  moral  insanity,  in  which,  without 
any  perceptible  derangement  of  the  intellect,  and  without 
any  thought  of  personal  advantage,  the  patient  is  urged  by 
a  blind,  irresistible  impulse  to  certain  acts  of  violence  or 
destruction.  The  objections  usually  brought  against  the 
reaUty  of  this  form  of  insanity  and  its  competence  as  an 
excuse  for  crime,  are. satisfactorily  removed,  but  as  the  dis- 
cussion presents  no  points  that  have  not  been  more  fully 
treated  in  works  easily  accessible  to  the  reader,  we  have 
thought  it  hardly  worth  our  while  to  dwell  upon  them  here. 
We  are  utterly  unable  to  account  for  the  prevalent  reluctance 
to  admit  this  species  of  insanity,  and  it  certainly  will  excite 
the  wonder  of  the  nest  generation,  that  doctors  and  lawyers 
should  have  warmly  disputed  about  the  existence  of  a  dis- 
ease, which,  for  years,  had  been  a  matter  of  daily  observa- 
tion in  every  lunatic  retreat  and  hospital  in  tiie  land.  Where 
this  affection  is  alleged  in  excuse  for  crime,  it  must  be  proved, 
first,  that  it  was  really  present ;  secondly,  that  it  had  arrived 
to  that  stage  in  which  its  impulses  are  irresistible ;  thirdly, 
that  it  should  be  the  exclusive  cause  of  the  criminal  act. 

The  opinion  of  one  of  his  countrymen,  Diez,  that  mental 
alienation  is  always  to  be  presumed,  when  a  crime  is  com- 
mitted without  any  hope  or  thought  of  advantage,  receives 
no  favor  from  our  author,  though  he  admits  (hat  under  such 
circumstances,  the  greatest  prudence  is  required  on  the  part 
of  the  judge,  test  he  be  unintentionally  guilty  of  much  in- 
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justice.  Georget  has  laid  down  a  similar,  though  broader 
principle,  which  he  would  probably^  find  less  objectionable, 
"  that  an  act  committed  without  interest,  without  passion, 
and  opposed  to  the  natural  character  of  the  individual,  is 
evidently  an  act  of  madness." 

Professor  Mittermaier  very  properly  rejects  the  principle 
put  forth  by  some  writers  on  this  subject,  that  responsibility 
should  be  considered  as  annnllcd,  when  any  disease  is  present 
which  might  have  produced  mental  derangement,  or  exerted 
a  certain  power  over  the  mind.  He  thinks  the  criminal  act 
should  be  clearly  proved  to  have  been  the  offspring  of  dis- 
ease accompanied  with  unequivocal  insanity.  In  regard  to 
epilepsy,  which  is  one  of  tlie  diseases  referred  to  in  this  con- 
□exion,  his  remark  is  worth  remembering,  that  not  only  is 
the  mind  so  disturbed  during  the  paroxysm  as  to  be  deprived 
of  all  consciousness,  but  is  greatly  enfeebled  by  the  long 
continuance  of  the  disease,  and  finally  reduced  to  a  state  of 
mania,  or  fatuity. 

The  accession  of  the  state  of  puberty  sometimes  give  rise, 
among  other  phenomena,  to  considerable  mental  disturbance, 
under  the  influence  of  which  the  youth  may  be  guilty  of 
unlawful,  and  even  criminal  conduct.  A  large  proportion 
of  the  cases  of  motiveless  incendiarism,  tnonomtmie  incen- 
diaire,  as  it  is  called  by  Esquirol,  which  have  been  observed 
in  Germany,  were  in  girls  from  nine  to  fifteen  years  of  age; 
and  are  attributed  by  Henke,  who  has  devoted  some  atten- 
tion to  this  subject,  to  the  arrest  or  disturbance  of  the  evolu- 
tion of  the  organs  which  takes  place  at  the  time  of  puberty. 
It  appears  however  from  the  researches  of  Marc,  that  in 
France,  this  kind  of  incendiarism  is  far  oftener  committed 
by  males  than  females — by  adults  than  youth,  so  that  we 
are  not  to  look  for  its  cause  exclusively  in  the  changes  inci- 
dent to  puberty.  Our  author  considers  it  necessary  that 
there  should  be  positive  and  satisfactory  proof  of  mental  ■ 
disturbance,  independent  of  the  mere  circumstance  of  the 
accused  being  at  the  age  of  puberty. 
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Pregnancy  is  sometimes  accompanied  by  abnormal  condi- 
tions of  the  mind,  mider  ths  influence  of  which,  the  indi- 
vidual cannot  be  justly  considered  as  responsible  for  crim- 
inal acts.  Of  course,  in  every  case,  some  proof  is  required 
that  pregnancy  is  thus  accompanied,  beyond  the  mere  alle- 
gation of  the  accused,  and  this,  our  author  looks  for  in  the 
character  of  the  act  itself,  or  in  the  general  mental  and 
bodily  health.  If  the  act  were,  to  al!  appearance,  motiveless, 
or  the  mind  were  evidently  laboring  under  excessive  melan- 
choly, ot  other  strong  symptoms  of  mental  alienation,  the 
presumption  is  in  favor  of  the  accused. 

Professor  Mittermaier  devotes  a  couple  of  pages  to  mono- 
mania, by  which  he  means  an  insane  impulse  to  a  specific 
crime,  such  as  murder,  theft,  incendiarism,  without  seeming 
to  be  aware  that  tliis  form  of  insanity  is  universally  consid- 
ered— at  least  by  French  and  English  writers — as  the  same 
thing  which  Pinel  first  described  under  the  term  manie  sans 
delire,  and  which  he  has  already  discussed.  Of  course,  his 
remarks  relative  to  the  effect  of  the  one,  on  responsibility, 
are  equally  applicable  to  the  other. 

Having  thus  examined  (he  various  disorders  of  the  mind 
capable  of  impairing  legal  responsibility,  professor  Mitter- 
maier next  indicates  and  briefly  comments  upon  several 
forms  of  legislation  which  have  been  adopted  in  reference 
to  this  subject.  We  trust  that  the  necessity  of  correct  and 
philosophical  legislation  on  this  point  is  beginning  (o  be  felt, 
and  certainly  the  time  has  come  when  the  condition  of  med- 
ical and  legal  science  warrants  us  to  expect,  that  the  crim- 
inal law  relative  to  insanity  will  soon  be  as  distinctly  and 
definitely  settled  as  the  nature  of  the  subject  will  possibly 
admit  It  is  time  that  this  relation  were  fixed  by  something 
more  stable,  more  accurate — something  more  like  law— than 
the  vague  and  conflicting  speculations  of  courts  and  juries 
which  deteiminc  it  now  wherever  the  English  common  law 
is  in  force.    We  have  strong  reason  to  believe  that  within  a 
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few  years,  persons  have  been  convicted  and  executed,  in 
England — and  ibr  aught  we  know,  the  remark  is  applicable 
to  this  country,  though  probably  in  a  less  degree,  whom 
any  medical  man  at  all  competent  to  give  an  opinion,  would 
have  pronounced  unequivocally  insane.  And  this  event  has 
happened  merely  because  the  judge,  who  may  not  hare 
given  an  hour's  attention  to  the  subject  of  insanity  in  the 
whole  coarse  of  his  life,  has  entertained  some  peculiar 
notions  respecting  its  effects  on  the  will  or  the  intellect. 
May  we  not  reasonably  require  that  our  law-makers,  who 
never  deem  it  beneath  their  official  dignity  to  exhaust  the 
resources  of  legislation  for  the  protection  of  alewives,  or 
oyster-beds,  should  devise  some  measures  for  effectually 
preventing  the  wretched  victim  of  insanity  from  suffering 
the  fate  of  the  hardened  felon.  The  Germans  have  differ- 
ently estimated  the  value  of  human  life  and  reputation,  and, 
unshackled  by  that  veneration  for  the  wisdom  of  their  ances- 
tors which  hallows  even  their  errors,  they  have  freely  re- 
sorted to  the  light  of  the  present,  as  well  as  of  past  times, 
in  their  endeavor  (o  perfect  the  criminal  law  of  insanity. 
True,  different  states  have  adopted  different  legislative 
provisions,  some  more  and  some  less  calculated  to  obtain 
their  object,  but  the  very  circumstance  of  this  diversity  of 
results  is  indicative  of  a  spirit  of  inqniry  and  desire  of  im- 
provement, which  will  sooner  or  later  remove  their  imper- 
fections. It  will  not  be  thought  unprofitable,  we  trust,  to 
exhibit  the  course  which  legislation  on  this  subject  has 
taken  in  Germany,  and  this  we  are  abundantly  enaUed  to 
do,  by  the  examples  which  professor  Uittermaier  has  ad- 
duced. 

First,  "  the  legislator,  without  laying  down  any  principle 
by  which  insanity  is  to  be  judicially  established,  may  men- 
tion various  diseases  in  the  code,  as  those  alone  which  the 
judge  may  consider  as  freeing  from  responsibility." 

The  Bavarian  code  (1S13)  follows  this  course,  as  well 
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as  the  code  of  Basle,  promulgated  in  1835.  In  article  2  of 
the  latter,  we  find  the  following  words : — "  Minors,  and 
those  laboring  under  general  mania,  or  hallucination,  cannot 
be  punished  as  criminals,  nor,  generally  speaking,  can  any 
others  be  thus  punished,  who  have  committed  a  crime  while 
deprived  of  the  use  of  their  minds  {Qeialeaabwesenheii.)" 
The  same  exemption  from  punishment  is  made  in  the  code 
of  Turin,  (1835)  art  63 :  "  Persons  laboring  under  general 
mania,  or  hallucination,  as  well  as  all  others  who  were  de- 
prived of  the  use  of  their  understanding  at  the  time  when 
the  illegal  act  was  determined  on  and  executed,  cannot  be 
punished  for  penal  offences."  In  the  proposed  Hanoverian 
code,  we  find  the  following  articles: — "An  unlawful  act 
which  was  not  committed  with  wrong  intentions,  nor  in 
consequence  of  carelessness,  is  exempt  from  punishment." 
Art.  82.  "  They  therefore  are  exempt  from  all  punishment 
for  crime,  who  labor  under  general  mania,  general,  or  partial 
hallucination,  or  generally  speaking,  any  mental  or  moral 
disorder  by  which  the  use  of  reason  is  taken  away."  Art.  83. 
Professor  Mittermaier  very  justly  objects  to  this  method, 
that  the  diversity  of  opinion  among  medical  men,  respecting 
the  names  and  exact  nature  of  mental  disorders,  must  be  a 
source  of  endless  uncertainty  and  embanassment  both  to 
the  legislator  and  the  judge.  How  can  the  former  be  sure 
that  the  names  which  he  uses  will  signify  the  same  disorder 
to  others,  that  they  do  to  him  1  And  how  is  the  latter  to 
ascertain  that  the  case  before  him  can  be  referred  to  this  or 
that  disorder  specified  in  the  law  ?  The  only  resource  they 
have,  is  to  be  guided  by  the  opinion  of  some  particular 
physician,  or  college  of  physicians, — an  imperfect  method 
of  obtaining  the  principles  of  eternal  truth.  It  is  to  be  con- 
sidered, too,  that  the  progress  of  science  may  make  us  ac- 
quainted with  new  forms  of  disease,  or  improve  the  nomen- 
clature of  those  we  already  know;  and  hence  it  may  happen 
that  the  judge  will  be  obliged  to  condemn  the  accused,  though 
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satisfied  by  tlie  results  of  new  and  enlarged  experience,  that 
he  is  laboring  under  a  form  of  mental  disorder,  which  ren- 
ders him  irresponsible  for  his  acts,  but  is  not  mentioned  in 
the  law  which  he  is  bound  to  follow.  Besides,  there  are 
various  stages  in  every  mental  disorder  when  the  patient 
may  be  really  irresponsible,  but  the  features  of  which  are 
not  strongly  enough  defined,  (o  warrant  the  physician  in 
referring  it  to  any  particular  one  of  the  forms  meDlioned  in 
the  law.' 

Secondly,  a  general  principle  may  be  laid  down,  by  which 
the  judge  is  to  decide,  whether  or  not,  the  accused  is  respon- 
sible for  criminal  acts. 

This  course  has  been  taken  by  the  framers  of  the  proposed 
Saxon  code  which  contains  the  following  article : — "  Respon- 
sibility is  annulled  in  persons  who  are  deprived  of  the  use 
of  reason,  by  mental  disease."    Art  65. 

Our  author  observes,  that  considering  the  infinite  diversity 
of  opinion  respecting  the  exact  meaning  of  such  general 
terms,  the  legislator  will  be  likely  to  fall  short  of  his  pur- 
pose, by  making  them  too  broad  or  too  narrow  in  their  im- 
port. It  is  very  possible,  that  in  any  particular  trial,  no 
two  persous  could  be  found  to  agree  respecting  the  practical 
application  of  such  terms  as,  deprived  of  the  use  of  reason, 
bereft  of  understanding,  Sec.,  and  how  many  judges  would 
see,  in  the  unfortunate  monomaniac  before  them, — who, 
though  stained  with  the  blood  of  a  fellow-man,  whom  some 
wild  delusion  had  prompted  him  to  kill,  is  still  correct  and 
coherent  in  his  discourse,  staid  and  dignified  in  his  demean- 
or, ready  and  shrewd  in  his  replies, — a  being  deprived  of 
his  understanding,  or  the  use  of  his  reason?  We  have  seen 
too  often  the  deplorable  failure  of  such  general  terms  to 
protect  the  miserable  subjects  of  disease,  tmder  the  opera- 
tion of  the  English  common  law,  to  doubt  for  an  instant  of 
the  entire  correctness  of  our  author's  remark. 

■  See  a  lemuksble  cue  or  tliif  kinil,  tli&t  of  Pechot,  in  oiu  Uat  munber- 
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Thirdly,  parlicular  diseases  may  be  meationed,  as  ex- 
amples of  those  which  annul  tespoDsibility. 

Id  the  Norwegian  code  proposed  in  ISI^,  we  find  the 
following  article  : — "  They  are  exempt  from  punishment  for 
their  acts,  who  are  affected  with  general  mania  or  hallucina- 
tion, and  also  they  who  are  deprived  of  the  use  of  their  un- 
derstanding by  sickness." 

The  same  objections  that  were  urged  against  the  first 
form  of  legislation  are  equally  applicable,  says  our  author, 
against  this.  Indeed,  the  illustration  here  given  from  the 
Norwegian  code,  it  appears  to  us,  would  have  been  as  pro- 
perly arranged  under  the  first. 

Fourthly,  we  may  lay  down  a  general  principle  for  de- 
termining the  state  of  mind  in  which  responsibility  is  an- 
nulled, and  adduce  certain  diseases  as  illustrations  of  the 
principle. 

In  the  proposed  Wurtemberg  code,  article  91  contains 
these  words : — "  An  illegal  act  is  exempt  from  punishment, 
if  committed  in  a  state  of  mind  in  which  the  use  of  reason 
is  taken  away;  to  this  state  belong,  chiefiy,  general  mania, 
general  and  partial  hallucination,  entire  imbecility,  and 
complete  confusion  of  the  senses,  or  understanding."  la 
the  code  of  the  grand  dnchy  of  Hesse,  proposed  in  1S36, 
the29ih  art.  reads  thus: — "By  reason  of  their  impaired 
responsibility,  punishment  cannot  be  infiicled  on  those  who 
commit  penal  acts  in  a  state  of  sleep,  of  somnambulism,  of 
general  mania,  of  hallucination,  of  imbecility,  or  of  any 
other  mental  disorder,  which  either  takes  away  all  con- 
sciousness respecting  the  act  generally  and  its  relation  to 
penal  law,  or,  in  conjunction  with  some  peculiar  bodily  con- 
dition, irresistibly  impels  him,  while  completely  unconscious, 
to  violent  acts."  The  code  of  the  grand  duchy  of  Baden, 
proposed  in  1837,  has  the  following  provisions : — "  Re- 
sponsibility is  annulled  in  that  condition,  in  which,  either  a 
consciousness  of  the  criminality  of  the  offence,  or  the  free 


3,q,z.-3bvGoogle 


-  328  Mittermaier  on  the  Excuse  of  Iiuaniiy.         [Jan. 

■will  of  the  o&nder,  is  takea  away."  Arl.  65.  "  To  the 
condition  which  annuls  responsibility  on  the  strength  of 
the  65tb  article,  belong  chiefly  imbecility,  hallucination, 
general  mania,  distraction  and  complete  confusion  of  (he 
senses,  oruoderstanding."  Art  69.  In  the  code  of  Lucerne 
in  Switzerland,  article  6lst  reads  thus  : — "  They  who  have 
committed  an  act,  in  a  condition  in  which  they  did  not 
possess  the  use  of  their  reason,  are  irresponsible  for  that  act, 
such  as  those  who  labor  under  general  mania,  general  or 
partial  hallucination,  or  any  mental  disorder,  by  which  the 
use  of  reason  is  takea  away."  In  the  code  of  1836,  we 
find  the  following  provisions : — "  They  only  are  responsible 
for  their  acts  who  perceive  their  illegality,  and  are  capable 
of  refraining  from  them."  Art  76.  "The  application  of 
penal  law  is  debarred,  therefore,  in  respect  to  those,  who, 
when  they  committed  the  act,  were  deprived  of  the  use  of 
their  reason,  by  general  mania,  hallucination,  imbecility,  or 
otherwise."  Art.  77, 

This  method,  our  author  considers  preferable  to  the  others 
we  have  mentioned,  inasmuch  as  it  better  conveys  the  real 
intention  of  the  legislator,  and  better  indicates  the  meaning 
of  his  terms. 

Fifthly,  the  legislator  may  lay  down  the  principle  by 
which  responsibility  is  to  be  judicially  determined,  and 
mention,  by  some  general  designation,  aUenation  of  mind,  as 
among  the  causes  that  remove  responsibility. 

In  Livingston's  code  (New  Orleans,  1824,  chap.  Ill,  p. 
15,)  we  have  the  following  words : — "  No  act  done  by  a 
person  in  a  stale  of  insanity  can  be  punished  as  an  offence." 
The  revised  statutes  of  the  state  of  New  York,  (Albany, 
1836,  vol.  ii,  p.  582,)  contain  the  same  words.  The  French 
penal  code  is  equally  simple  : — "  There  can  be  no  crime, 
nor  offence,  if  the  accused  were  in  a  state  of  madness  at  the 
time  of  the  act."  Art.  64. 

We  cordially  agree  with  our  author  in  considering  this 
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provision  as  not  aa\j  having  the  merit  of  simplicity,  but 
also  as  best  calculated  to  promote  the  ends  of  justice.  Tnie, 
it  cannot  be  denied,  that  an  insane  person  may  be  actually 
guilty  of  a  criminat  act,  his  insanity  being  very  partial,  and 
the  act  not  within  the  range  of  its  operati<»i,  while  by  the 
letter  of  the  law,  he  must  be  acquitted.  The  only  way  of 
avoiding  this  evil,  would  be  to  add  something  like  the 
following ; — provided,  it  cannot  be  proved  that  the  act  was 
not  the  offspring  of  the  insanity.  We  are  not  certain,  how< 
ever,  that  even  this  provision  might  not  be  the  means  of  de- 
feating the  intention  of  the  legislator. 

The  concluding  observations  of  professor  Mittermaier 
breathe  the  spirit  of  (he  humble,  truth-seeking  philosopher, 
and  should  sink  deep  into  the  minds  of  all  whose  duty  it  is 
to  make  or  administer  the  criminal  law  of  insanity.  "  In 
fixing  upon  the  principle  of  responsibility,  the  legislator 
^ould  avail  himself  of  whatever  tight  the  progress  of  science 
may  have  furnished.  With  jurisprudence  alone  for  hta 
guide,  he  will  never  arrive  at  the  truth.  It  is  his  duty  to 
give  his  attention  to  the  researches  of  philosophers  and 
physicians,  to  examine  them  impartially,  and  select  what- 
ever in  them  is  good.  In  laying  down  the  principle,  he 
should  avmd  indefinite  and  ambiguous  terms,  but  in  clear, 
well  selected  language  express  the  certain  indications  by 
whidi  his  condition  may  be  recognised,  whose  responsibility 
is  in  question.  Neither  is  the  judge,  whose  duty  it  is  to  ad- 
minister the  law,  to  be  satisfied  with  merely  knowing  what 
ore  its  provisions.  He  should  go  back  to  the  fountain  from 
which  the  legislator  himself  has  drawn, — to  the  precepts  of 
philosophy  and  medicine,  without  which  and  destitute  of 
(he  aid  that  true  science  alone  can  furnish,  he  will  be  un- 
able, in  numberless  cases,  to  arrive  at  the  real '  meaning  of 
the  legislator."  i.  x. 

VOL.  XXn  — ^NO.  XLIV.  IS3 
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ART  Vr.— ON  EXTRADITION,  OR  THE  DELtVERT  OF  FUGI- 
TIVES FROM  FOREIGN  STATES,  CHARGED  VITH  CRIMES 
COMMITTED   THEREIN. 

[Two  CUM  hare  tecentlr  occnired  in  thii  coDatrf ,  id  which  it  bw  hectnoe 
importiLDt  to  inTettigite  the  subject  of  eitnditioD  ;  the  cue  of  Dt.  HoIdk*, 
ctnimed  by  the  Autharitiei  of  Lower  Cuiul&  of  the  govenuir  of  VennoDt, 
and  the  cue  of  the  negroes  captured  in  the  Spanish  Khoonet  Amiilad, 
claimei]  of  the  goTemiiMilt  of  the  United  State*,  u  oflenden  Bgainit  the 
Uwi  of  Spun. 

The  ^f  eiDor  of  Vermont,  in  pnnoance  of  a  raqneat  from  tbe  goTcnxir  of 
Lower  Canada,  made  en  order  for  the  surrender  of  Holmes,  the  execution  of 
which  was  Buspended  by  a  Aateu  corpus,  issued  by  one  of  the  judges  of  the 
supreme  coort  of  the  slate.  Tbe  cue  was  argued  on  behalf  of  Hohne* 
before  the  whole  court,  on  the  SOth  Julj  last,  by  Hr.  Van  Ness,  fonneriy 
goTemor  of  Vermont,  in  a  very  able  and  eonclauTe  naunet.  This  aigu- 
meut  ■■  republished  below,  as  a  valuable  and  interesting  document.  In  con- 
nection with  Mr.  Van  Ness's  argument,  we  republish  a  letter  addressed  by 
L.  S.  Cuahing,  one  of  the  commissiouera  for  codiQiing  the  crimmal  law  of 
Ma»»aebnsetts,  and  also  one  of  the  editors  of  llus  journal,  to  Ellis  Gnj 
Loting,  Esq.,  of  Boston,  on  the  same  subjeoL] 

MB.    TAN  NESs's  ARGUMENT. 

The  court  have  already  seen  that  our  motiou  for  tbe  dis- 
charge of  the  prisoner  rests  upon  the  following  grounds : 

1.  There  is  no  obligation  by  the  laws  of  nations  to  sur- 
render persons  chained  with  the  commission  of  crimes  in 
foreign  cotmtries,  but  it  is  a  mere  matter  of  comity  between 
the  different  governments,  and  it  is  discretionary  with  each 
how  to  act  upon  the  subject 

2.  Whether  there  exists  an  obligation  or  a  comity,  a  state 
cannot  act  upon  the  matter,  but  it  appertains  exclusively  to 
the  government  of  the  union. 

3.  Admitting  that  the  state  has  a  concurrent  jurisdiction 
over  the  subject  with  the  national  goveroment,  yet  the 
governor  cannot  order  a  surrender  without  an  act  of  the 
legislature  ginng  him  the  power. 

4.  Tbe  practice  of  surrendering,  whether  by  obligatioa 
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or  comity,  should  be  mutual,  but  it  cannot  be  so  here,  since 
the  governor  of  Canada  does  not  possess  the  power  to  sur- 
render a  British  subject ;  consequently  no  American  citizen 
should  be  surrendered  on  oui  part. 

The  writers  on  the  lav  relating  to  the  subject  do  not 
agree  with  respect  to  there  being  an  obligation  to  surrender 
persons  charged  with  crimes  in  one  country  and  escaping 
into  another.  Grotius,  Burlemaqui,  and  Tattel,  appear  to 
be  on  the  affirmative  side  of  the  question,  white  Puffendorf, 
Martens,  and  Coke,  are  on  the  other  side. 

Those  who  are  in  favor  of  the  principle  of  surrender  ate 
quite  vague  as  to  the  uature  of  the  cases  in  which  surren- 
ders are  to  be  made ;  and  it  is  admitted  that  the  modern 
practice  has  varied,  and  been  confined  only  to  great  crimes. 
The  obligation,  moreover,  is  stated  to  be  in  the  alternative ; 
that  is,  that  the  criminal  shall  be  given  up  to  the  power 
demanding  bim,  or  be  punished  by  the  government  where 
he  is  foimd. 

There  is  no  English  authority  that  maintains  the  doctrine 
contended  for.  In  two  of  the  cases  cited  the  persons  ac- 
cused were  sent  to  Ireland  for  trial,  and  in  another  to 
Calcutta,  and  in  all  three  of  them  it  was  upon  the  ground 
that  this  was  allowable  by  the  provisions  of  the  habeas 
corpus  act  of  Charles  the  second,  since  the  places  to  which 
the  prisoners  were  sent  were  imder  the  dominion  of  the  king 
of  England.  What  was  done  with  the  man  who  was  sus- 
pected of  a  murder  in  Portugal  is  left  in  doubt,  the  whole 
report  of  the  case  being  as  follows : — "  on  a  habeas  corpus  it 
appeared  that  the  defendant  was  committed  to  Newgate, 
on  suspicion  of  murder  in  Portugal  which  (by  Mr.  Attor- 
ney) being  a  fact  out  of  the  king's  dominions  is  not  triable 
by  commission  upon  36  of  Henry  8,  c.  3,  s.  1,  but  by  a 
constable  and  marshal ;  and  the  court  refused  to  bail  him.'^ 

The  remark  of  judge  Heath  in  the  case  of  Mcer  against 
Kay,  although  foreign  to  the  question  before  the  court,  so 
22* 
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far  from  operating  against  us,  clearly  shows  that  he  did 
not  consider  the  surrender  of  criminals  as  a  matter  of  obii- 
gation.  He  expressly  put  it  upon  the  ground  of  the  "  co- 
mity of  nations,"  that  it  had  been  held  that  the  crew  of  a 
Dutch  ship,  which  had  run  away  with  the  vessel,  might  be 
sent  back. 

Ijet  us  turn  to  the  American  authorities.  Chancellor 
Kent,  in  the  case  of  Washburn,  repotted  in  the  fourth  vol- 
ume of  Johnson's  chancery  reports,  holds  that  it  is  the  law 
and  usage  of  nations  to  deliver  up  offenders  charged  with 
crimes,  and  escaping  into  a  foreign  friendly  jurisdiction. 
In  his  commentaries  he  adopts  the  same  doctrine. 

No  person  can  entertain  a  higher  respect  for  the  talents 
and  learning  of  chancellor  Kent  than  I  do,  but  I  beg  leave 
to  insist  upon  it  that  in  this  instance  he  has  gone  too  far. 
He  will  even  have  it  that  the  twenty-seventh  article  in 
Jay's  treaty,  providing  for  the  mutual  surrender  of  fugi- 
tives accused  of  murder  or  forgery,  merely  operated  as  a 
restriction  of  the  existing  obligation,  with  respect  to  the 
nature  of  the  crimes,  and  that  after  the  expiration  of  the 
treaty  the  previous  obligation  was  revived  in  its  full  extent, 
and  thus  applicaUe  to  other  crimes  as  well  as  murder  and 
forgery. 

But  chief  justice  Tilghman,  in  the  case  of  Deacon,  re- 
ported in  the  second  volume  of  Wheeler's  criminal  cases,  dia- 
8«it3  entirely  from  the  opinion  of  chancellor  Kent;  and  it 
appears  to  me  that  Qo  impartial  man  can  read  this  casa 
without  becoming  convinced  that  no  surrend^s  of  fu^tives 
ought  to  be  made  by  our  government  to  any  foreign  power, 
simply  upon  the  general  provisions  of  the  laws  of  uaticuis. 

Judge  Story,  in  bia  "  Conflict  of  Laws,"  evidently  means 
to  have  it  understood  that  he  views  the  mati^  to  rest  en- 
tirely on  comity,  and  not  that  there  exists  any  right  to 
demand  a  fugitive,  or  any  obligation  to  surrender  him. 

But  the  decisions  and  {wuctice  of  our  own  governmeat 
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are  conclusive  upon  this  point,  and  should  have  a  binding 
force  upon  all  our  magistrates  and  tribunals.  It  has  been 
held  from  the  first  organization  of  our  government  ontil  the 
present  time,  that  no  obligation  existed  to  surrender  fugitives 
from  other  countries.  Mr.  Jefferson,  while  secretary  of 
state  nnder  president  Washington,  answered  an  applica- 
tion of  Mr.  Genet,  the  French  minister,  in  Uie  following 
terms : — 

*'  The  laws  of  this  country  take  no  notice  of  crimes  committed 
out  of  their  jurisdiction.  The  moat  atrocious  offender  coming 
within  their  pale  is  received  by  them  as  on  innocent  man,  and 
they  have  aulhorized  no  one  to  seize  or  deliver  him.  The  evil  of 
protecting  malefactora  of  every  dye  is  sensibly  felt  here,  as  In 
other  countries  ;  but  until  a  reformation  of  the  criminal  codes  of 
most  nations,  to  deliver  fugitives  from  them,  would  be  to  become 
their  accomplices.  The  former  is  viewed,  therefore,  as  the  lesser 
evil.  When  the  consular  convention  vrith  France  was  held  under 
consideration,  this  subject  waa  attended  to ;  but  we  could  agree 
to  go  no  farther  than  b  done  in  the  ninth  article  of  that  instrU' 
ment,  where  we  agree  mutually  to  deliver  up  captains,  officers, 
marines,  kiIois,  and  all  other  persons  being  part  of  the  crews  of 
vessels,  &c.  Unless,  therefore,  the  persons  before  named  be 
part  of  tbe  crew  of  some  vessel  of  the  French  nation,  no  person 
in  this  country  is  authorized  to  deliver  them  up ;  but  on  the  con- 
trary, they  are  under  the  protection  of  the  laws." 

Mr.  Munroe,  as  secretary  of  state  nnder  president  Madi- 
son, in  his  instructions  to  our  commissioners  at  Ghent, 
said — "  offenders,  even  conspirators,  cannot  be  pursued  by 
one  power  into  the  territory  of  another ;  nor  are  they 
delivered  up  by  the  latter,  except  in  compliance  with  trea- 
ties, or  by  favor."  And  as  our  govemmenl  has  in  all  cases, 
where  applications  have  been  made  by  foreign  governments, 
refused  to  surrender  opon  the  same  ground,  I  would  ask, 
whether  these  decisions,  and  this  practice,  are  not  conclu- 
give  DpoQ  ail  the  atlthoritiea  of  our  national  and  slate  go- 

D,q,-z.-dbvGoogle 


334  On  Extradition.  [Jan. 

Temments  1  Are  we  still  to  look  among  the  general  and 
vague  remarks  of  the  writers  upon  the  laws  of  nations  to 
ascertain  what  are  our  obligations  in  this  respect,  when 
they  bare  been  so  fully  settled  by  our  own  gorernment] 
This  would  indeed  be  most  extraordinary. 

And  may  it  not  with  propriety  be  said,  that,  as  a  general 
principle,  the  non-surrender  of  fugitives  from  other  coim- 
tries  would  be  altogether  the  most  consonant  with  reason 
and  humanity.  When  a  foreigner  enters  upon  our  territory, 
although  he  may  have  been  guilty  of  a  crime  before  bis 
arrival,  let  him  be  viewed  by  our  laws  as  an  innocent  man, 
and  fully  entitled  to  their  protection.  If  he  conducts  him- 
self properly  and  uprightly  he  may  be  looked  upon  as  a 
reformed  man,  and  the  object  of  pimishment  is  in  a  measure 
accomplished.  But  if  he  should  continue  his  evil  course 
by  the  commission  of  new  crimes,  these  same  laws  will 
then  put  an  end  to  his  career,  and  public  justice  will  be 
satisfied.  That  such  has  actually  been  the  course  more 
generally  pursued  by  the  respective  civihzed  and  christian 
nations,  is  evident  from  the  few  cases  of  surrenders  which 
have  taken  place,  among  the  many  thousands  where  of> 
fenders  have  sought  refuge  in  foreign  countries. 

But  it  is  for  our  national  government  to  determine 
upon  the  proper  course,  and  to  regulate  the  matter  with 
foreign  powers.  If  the  principle  of  surrender  should  be 
adopted,  there  is  no  way  in  which  two  nations  can  so' well 
come  to  a  clear  and  mutual  understanding  as  by  treaty 
stipulations.  In  this  way  each  party  will  always  under- 
stand precisely  not  only  its  own  duties,  but  also  the  obliga- 
tions of  the  other.  In  Jay's  treaty  it  was  deemed  proper 
to  insert  a  stipulation  for  the  mutual  surrender,  between 
the  United  States  and  England,  of  all  persons  chaiged 
with  murder  and  foi^ery.  Sin(;e  the  expiration  of  that 
treaty,  the  agreement  has  never  been  renewed. 
.    Secondly,  from  the  nature  and  organization  of  our  na- 
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tional  goTerament  the  power  belongs  to  that,  as  incident  to 
to  our  foreJg:n  intercourse.  And  it  must  of  necessity  be  an 
exclusive  power. 

In  contending  for  this  principle,  there  is  no  necessity  for 
depreciating  the  character  and  authority  of  the  individual 
states.  The  constitution  of  the  United  States  has  made  a 
just  aud  reasonable  distribution  of  power  between  the  na- 
tional and  state  governments,  and  whoever  undertakes  to 
wrest  from  either  any  of  the  powers  thus  conferred,  cer- 
tainly renders  no  benefit  to  the  other.  The  cry  of  state 
rights,  when  made  with  a  view  of  disturbing  the  national 
government  in  the  exercise  of  an  authority,  or  of  claiming 
such  authority,  on  the  part  of  the  states,  in  cases  in  which 
it  can  be  exercised  by  the  former  alone,  in  a  manner  ad- 
vantageous and  effective  for  the  states  themselves,  should 
not,  for  a  moment,  be  listened  to. 

I  profess  to  be  as  firm  a  supporter  of  the  constitutional  and 
sovereign  rights  of  the  states  as  any  other  man,  but  I  do 
not  consider  it  necessary,  in  order  to  prove  the  sincerity  of 
my  professions  on  this  score,  that  I  should  attempt  to  nullify 
or  impair  any  one  of  the  necessary  and  unquestionable 
powers  of  the  national  government.  The  doctrine,  more- 
over, sits  natural  upon  me ;  I  have  always  contended 
for  it. 

liet  me  here  remark  that  the  power  of  acting  upon  the 
subject  is  not  denied  to  the  national  government  by  the 
counsel  on  the  other  side.  But  the  question,  as  it  relates 
to  this  part  of  the  case,  is,  whether  that  power  is  exclusive, 
or  whether  the  states  have  also  a  right  to  exercise  it. 

There  are  three  ways  in  which  the  states  are  deprived 
of  power  by  theconstitution.  First,  where  (here  is  a  grant 
to  the  national  government  exclusive  in  its  terms.  Secondly, 
where  after  a  grant  to  that  government,  there  is  a  pro- 
hibition upon  the  states  in  relation  to  the  same  subject 
And,  thirdly,  where  the  exercise  by  the  states  of  an  au- 
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thority  confened  npon  the  national  gorerameat,  would  be 
repugnant  and  incompatible. 

It  is  not  necessary  to  inquire  whether  the  power  to  act 
upon  the  subject  of  surrendering  fugitives  from  foreign 
ooontriea  Is  included  in  any  grant  of  the  character  described 
under  the  first  of  these  heads ;  nor  whether  in  any  prt^lbi- 
tion  referred  to  under  the  second;  but  it  will  be  sufSicient  to 
show  that  it  becomes  exclusive  in  the  national  goveniment 
upon  the  principle  stated  under  the  last  head. 

The  national  government  alone  understands  the  state  of 
our  relations  with  each  foreign  government,  and,  therefore, 
can  alone  know  how  to  act  upon  a  matter  of  this  kind 
towards  each  one  of  theoL  An  attempt  on  the  part  of  the 
states  to  interfere  in  cases  of  this  sort  might  not  only  dis- 
concert the  action  and  intentions  of  the  national  goveiruneot, 
but  might  acttially  prevent  a  general  arrangement  with 
some  power  that  would  be  beneficial  to  the  whole  country. 

The  authorities  which  are  most  relied  upon  by  the  other 
side  go  BO  &r  as  to  say  that  a  refusal  to  surrender  a  fugitire 
may  be  cause  of  war.  But  has  a  state  Ihe  power  in  this 
way  to  involve  the  whole  nation  in  a  warl  Or  let  us  sup- 
pose that  this  state  should  demand  a  criminal  from  the 
governor  of  Canada,  and  the  latter  refuse  a  compliance, 
would  the  slate  in  that  case  have  the  right  to  declare  war  9 
On  whose  behalf  would  it  make  such  declaration}  On  its 
own,  or  on  that  of  the  national  government? 

The  moment  we  admit  that  a  stale  can  act  upon  a  mat- 
ter of  this  kind  we  are  unavoidably  led  into  these  difficul- 
ties. For  with  the  duty  or  obligation  to  surrender,  is 
coupled  the  power  to  demand,  and  to  this  power  follows 
the  right  to  enforce  such  demand.  What  reasonable  man, 
then  can,  for  an  instant,  yield  his  assent  to  a  proposition  so 
absurd  and  so  dangerous? 

From  what  I  have  already  said,  it  appears  to  me  there 
can  be  no  foundation  for  the  argument,  that  tfa«  states  may 
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severally  act  upon  the  subject  until  the  national  gorerninent 
shall  have  acted,  or  until  the  two  powers  come  in  competi- 
tion with  each  other.  If  Ihis  were  to  be  the  rule,  then  the 
United  Slates,  by  entering  into  regulations  with  some 
foreign  nations,  would  deprive  the  states  of  their  powers 
with  regard  to  such  nations,  while  they  would  remain  as 
to  other  cotmtries,  and  might  be  exercised  upon  entirely  dis- 
tinct principles  from  those  adopted  by  such  regulations. 
Some  states,  too,  might  decide  one  way,  and  some  another 
way,  so  that  we  might  have,  between  the  national  and  the 
state  governments,  several  different  and  contradictory  prac- 
tices in  relation  to  the  same  matter.  And  while  the  subject 
should  remain  as  at  present,  without  regulation  by  the 
national  goTemmetit  with  any  foreign  power,  there  would 
be  still  greater  room  for  the  action  of  the  states  to  produce 
confusion  and  mischieC 

We  have  been  told  in  the  outset,  by  the  counsel  on  tha 
other  side,  that  this  case  was  important  from  "  the  bearing 
it  might  have  upon  the  character  of  the  nation,  and  the 
continuance  of  our  friendly  relations,"  and  also  (hat  "  thd 
proceeding  was  national  in  its  character,  and  rested  on  the 
luleaand  principles  of  international  law." 

Here,  as  it  strikes  me,  the  case  is  entirely  given  up. 
Does  it  lay  with  a  single  state  to  perform  acts  which  may 
decide  "  the  character  of  the  nation,"  and  even  "  the  con- 
tinuance of  our  friendly  relations?"  Again,  what  has  a 
state  to  do  with  a  "proceeding  that  is  national  in  its  charac- 
ter," and  that  "  rests  on  the  rules  and  principles  of  interna- 
tiooal  law."  Surely  we  can  desire  no  greater  admissions 
than  these. 

It  is  contended  that  the  law  of  nations  forms  part  of  the 
common  law  of  England,  and  that  as  we  have  by  statute 
adopted  the  common  law,  the  law  of  nations  "  stands  ad- 
mitted in  the  first  chapter  of  our  statute  as  a  part  of  the 
necessary  law  of  the  state  of  Vermont."    Chancellor  Kent^ 
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in  the  case  of  Wasbbum,  also  seems  to  consider  the  law  of 
nations  as  part  of  the  common  law. 

If  we  were  to  admit  that  the  law  of  nations  was  thus 
adopted,  it  could  not  alter  the  relative  powers  of  our  nation- 
al and  state  governments,  as  fixed  and  regulated  by  the 
constitution  of  the  United  States.  Still  less  could  it  have 
the  effect  to  transform  one  of  our  states  into  a  nation.  The 
United  States,  as  a  whole,  constitute  the  nation,  and  are 
alone  recognised  in  that  character.  An  individual  state 
cannot  be  regularly  known  or  addressed,  as  such,  by  a  for- 
eign government;  nor,  on  the  other  hand,  has  a  state  the 
right  to  hold  any  intercourse  or  correspoDdence  whatever 
with  such  government. 

But  let  us  see  what  our  statute  in  this  respect  actually 
is.  By  the  preamble  we  learn  that  the  object  was  to  furnish 
"  a  guide  and  direction  to  the  several  courts  of  justice  with- 
in this  state,  for  producing  uniformity  of  decisions  in  the 
same."  And  in  the  body  of  the  act  it  is  declared,  "  that  so 
much  of  the  common  law  of  England  as  is  appUcable  to 
the  local  situation  and  circumstances,  and  is  not  repugnant 
to  the  constitution,  or  to  any  act  of  the  legislature,  of  this 
state,  be,  and  hereby  is,  adopted  law,  and  all  courts  are  to 
take  notice  thereof,  and  govern  themselves  accordingly." 

Now,  it  is  evident  that  the  intention  of  this  act  was  to 
aid  the  courts  with  principles  for  the  decision  of  the  causes 
that  might  come  within  their  jurisdiction,  as  fixed  and 
regulated  by  the  legislature  of  this  state,  and  not  in  any 
degree,  to  lessen  the  personal  security  of  the  people,  or 
enhance  the  power  of  their  rulers.  There  are  two  other 
sections  to  the  act  which  I  shall  notice  directly. 

With  respect  to  the  law  of  nations  forming  part  of  the 
common  law,  all  that  there  is  of  it  is  this :  The  courts  in 
England  have  held  that  the  law  of  nations  had  force,  as 
such,  in  England,  and  that  they  might  take  notice  of  it 
in  their  decisions,  in  cases  where  it  applied,  the  same  as 
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of  the  common  tav.  For  instance,  where  a  foreign  am- 
bassador, or  any  one  of  his  household,  was  sued,  they  were 
bound  to  take  notice  of  his  privilege  by  the  law  of  nations. 
And  who  can  doubt  that  this  is  precisely  so  in  this  country? 
But  to  suppose  that  the  law  of  nations  and  the  common  law 
of  England  are  not  distinct  codes,  and  formed  for  distinct 
purposes,  is  wholly  a  mistake.  The  one  operates  between 
different  nations,  and  is  compulsory  upon  them ;  while  the 
other  is  merely  for  internal  purposes,  and  can  only  have 
force  in  countries  by  which  it  is  voluntarily  adopted. 

Suppose  that  our  statute  of  adoption  had  Aever  been 
passed,  would  not  the  law  of  nations  have  had  precisely 
the  same  force  and  effect  in  this  state  that  it  novr  has? 
And,  consequently,  would  not  the  repeal  of  the  statute  leave 
it  precisely  as  it  now  stauds  7  Or,  to  place  the  question 
in  a  still  stronger  light,  let  me  ask  whether,  in  case  the 
common  law  of  England  had  never  existed,  we  should  not 
have  bad  the  same  law  of  nations  which  we  now  have, 
and  with  the  same  binding  force  among  us  1  There  is, 
therefore,  no  foundation  for  the  suggestion  that  the  law  of 
nations  was  brought  here  through  the  common  law  of 
England. 

I  will  only  add  with  respect  to  this  point,  that  the  connsel 
oppoeed  to  us  himself  appears  to  have  contradicted,  or  at 
least  abandoned,  the  position  assumed  by  him  in  the  first 
instance.  He  declared,  in  a  subsequent  part  of  bis  argu- 
ment, that  "  there  was  a  necessity  for  a  statute  recognition 
of  the  common  law,  inasmuch  as  it  had  its  origin  with  one 
nation,  but  that  the  pubhc  national  law  rested  on  a  higher 
foundation,  being  the  law  of  the  civilized  world ; "  and  that, 
therefor^  there  was  no  necessity  for  a  statute  enactment 
of  it. 

It  is  said  that  if  the  power  was  vested  only  in  the  nation- 
al government,  it  would  exclude  the  action  of  the  governor 
of  Canada,  and  thus  render  it  necessary  to  demand  fugitives 
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in  Canada  from  the  government  of  London.  Well,  what  of 
that  1  Surely  the  relative  powers  and  duties  of  our  national 
and  state  governments  an:  not  to  be  changed,  or  differently 
construed,  because  Canada  happens  to  join  upon  Vermont 
But  it  does  not  follow,  that  because  the  governor  of  this 
state  cannot  demand  or  surrender,  the  governor  of  Canada 
is  equally  destitute  of  power.  The  latter  represents  the 
king,  and  possesses  bis  executive  prerogatives  for  many 
purposes  in  the  administration  of  the  colonial  government ; 
and  such  is  necessarily  the  case  in  all  the  king's  distant 
colonies.  This  was  so  declared  by  judge  Reid  in  the  case 
of  Fisher. 

Rut  the  states  are  expressly  prohibited  by  the  constitu- 
tion from  entering  into  any  treaty,  alliance,  or  confederation, 
and  also,  without  the  consent  of  congress,  from  entering 
into  "  any  agreement  or  compact  with  another  state,  or 
with  a  foreign  power."  The  subject  of  demanding  and 
surrendering  fugitives  from  justice,  as  between  different 
countries,  if  acted  upon  at  alt,  is  one,  as  already  slated, 
that  is  peculiarly  proper  for  regulation  by  treaty,  and,  in- 
deed, that  can  not  very  well  be  regulated  in  any  other  way. 
Now  can  it  with  any  reason  be  said,  that  a  state  can  act 
upon  this  subject,  and  that  at  the  instance  of  a  foreign  gov- 
ernment, when  at  the  same  time  it  is  prohibited  from  enter- 
ing into  any  agreement  or  compact  with  such  government, 
in  relation  to  the  same,  or  to  any  other  matter?  Certainly 
the  power  to  act  implies  the  power  to  regulate  the  manner  of 
action.  If  one  party  has  a  duty  or  obligation  to  perform 
towards  another,  the  two  ought  to  have  a  right  to  enter 
into  some  agreement  or  understanding,  as  to  the  way  or 
manner  of  performing  such  duty  or  obligation.  Is  not  this 
point  so  plain  that  it  cannot  be  misunderstood  by  a  person 
of  the  most  ordinary  capacity  1 

Daring  our  last  war  with  England,  this  stats  undertook, 
by  a  law  of  the  legislature,  to  prohibit  people  from  going  to 
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and  coming  from  CaDada,  or,  at  least,  to  regulate  the  man- 
ner in  which  they  might  go  ead  come ;  but  the  act  was 
decided  to  be  unconstitutional,  although  it  did  not  come  in 
competition  with  any  existing  law  of  congress.  The  deci- 
sion was  made  upon  the  ground,  that  the  states  had  no 
right  to  act  upon,  or  to  interfere  with,  any  subject  that 
was  connected  with  the  foreign  intercourse  of  the  country. 

It  is  true  that  there  exists  a  law  in  the  state  of  New 
York  authorizing  the  goreraor  to  surender  criminals  from 
foreign  countries,  but  it  is  believed  to  be  the  only  act  of  the 
kind  in  the  union ;  and  it  is  highly  probable  that  it  will  be 
repealed  at  the  next  session  of  the  legislature  of  that  state. 
The  validity  of  the  act  has  been  called  in  question,  and  the 
governor  of  the  state  has,  as  we  have  shown  to  the  court, 
just  decided  a  case  upon  principles  which  are  wholly  at 
variance  with  it.  The  opinion  of  governor  Seward  is  di- 
rectly in  point  in  this  case,  and  we  conceive  it  to  be  difficult 
to  resist  die  reasons  assigned  for  his,  determination. 

In  the  case  of  the  Bambers,  the  late  governor,  Mr. 
Marcy,  made  an  order  for  their  surrender,  but  that  appears 
to  have  been  before  the  constitutionality  of  the  law  referred 
to,  and  under  which  his  predecessors  had  acted,  was  dis- 
puted. The  prisoners  in  that  case  were  brought  by  a 
habeaa  corpus  before  the  recorder  of  the  city  of  N0^v  York, 
and  it  is  stated  diat  the  United  States  district  attorney,  by 
order  of  the  president,  there  protested  against  the  exercise 
by  the  state  of  the  authority  in  question. 

Independendy  of  this  law  of  the  state  of  New  York, 
and  which,  1  think,  may  be  considered  as  at  an  end,  there 
is  not  a  single  authority  in  favor  of  the  exercise  of  this 
power  by  the  slates.  Chancellor  Kent,  who  is  the  strongest 
advocate  in  favor  of  the  power  generally,  does  not  under- 
take to  decide  whether  it  is  to  be  exercised  by  the  national 
government,'  or  by  the  states.  On  the  other  hand,  in  the 
C48e  of  Washburn,  be  reserves  this  question  in  the  follow- 
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ing  tenns  :  "  Who  are  the  proper  auihoritiea  in  this  case, 
whether  it  be  the  executive  of  the  slate,  or,  as  the  rule  is 
international,  the  executive  authority  of  the  United  States, 
the  only  regular  organ  of  communicalion  loUh  foreign  petB- 
ers,  it  is  not  now  the  occasion  to  discuss." 

I  come  to  another  argument  upon  which  it  may  be  pro- 
pec  to  make  a  remark  or  two.  After  its  having  been  ad- 
mitted, and  even  contended,  that  "  the  proceeding  was 
national  in  its  character,"  and  that  it  "  rested  on  the  rules 
and  principles  of  international  law,"  the  power  of  surren- 
der is  claimed  for  the  state  in  the  following  terms,  upon  the 
ground  that  she  possesses  the  right  of  internal  protection. 
"  In  the  grand  division  of  powers  between  the  two  govern- 
ments, our  foreign  relations  are  vested  in  the  general  govern- 
ment, while  the  whole  internal  security  and  protection  is 
vested  in  the  state.  If  it  should  be  admitted,  that  the  right 
of  surrendering  was  incident  to  our  foreign  relations,  it  is 
not  exclusively  so,  for  it  is  equally  a  power  incident  to  the 
power  of  internal  protection  and  security,  and  as  such  can 
only  be  exercised  by  the  states." 

Now  it  appears  to  me,  that  this  proposition,  on  the  face  of 
it  is  wholly  inadmissible.  It  is  agreed  by  all,  that  our 
foreign  relations  are  vested,  and  exclusively  vested,  in  the 
national  'government,  and  if  the  surrendering  of  fugitives 
is  admitted  to  be  incident  to  the  foreign  relations,  then  the 
question  is  at  an  end.  If  the  subject  belongs  at  all  to  the 
foreign  department,  it  can  not  be  divided  up.  No  line  in 
such  case  can  be  drawn.  If  a  state  once  begins  to  hold 
intercourse  with,  or  listen  to  applications  from,  a  foreign 
government,  there  is  no  knowing  where  to  stop. 

But  the  case  under  consideration  has  no  conoexioa  with 
the  power  of  a  state  over  its  internal  concerns.  It  is  true 
that  we  punish  the  commission  of  crimes  within  the  state 
for  the  purposes  of  protection  and  security ;  and  it  is  equally 
true  that  the  power  of  punishment  is  precisely  coextensive 
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with  the  duty  of  protection.  Neither  extends  heyond  the 
limits  of  the  stnte.  The  prisoner-  is  charged  with  no  offence 
within  the  state,  but  is  arrested  in  order  to  be  delivered  to 
the  officers  of  a  foreign  country,  with  a  view  to  his  being 
there  punished.  A  foreign  government  is  alone  interested 
in  the  matter,  and  it  is  at  the  instance  and  request  of  such 
government  that  the  arrest  has  taken  place. 

The  case  decided  by  the  supreme  court  of  the  United 
States,  of  the  city  of  New  York  against  Miln,  has  been 
referred  to,  but  it  has  no  bearing  upon  the  present  question. 
There  the  law  of  the  slate  was  held,  by  a  majority  of 
the  court,  to  be  constitutional,  but  the  operation  of  the 
act  was  complete  within  the  state.  It  authorized  no  re- 
straint or  arrest  from  which  punishment  abroad  might  follow ; 
Dor  was  any  principle  advanced  by  the  court  at  variance 
with  what  we  are  now  contending  for.  The  question  as  to 
whether  a  state  may  forbid  the  entrance  of  its  territory  to 
foreigners  does  not  apply,  since  the  prisoner  in  this  case 
is  an  American  citizen ;  and  if  he  were  not  so,  it  would  be 
sufficient  to  answer  that  there  is  a  wide  difference  between 
refusing  a  man  permission  to  come,  or  remain,  within 
the  state,  and  arresting  and  delivering  him  over  to  a 
foreign  hangman. 

But  let  me  ask,  why  was  the  national  government  first 
applied  to  in  this  very  case,  if  the  power  to  surrender  was 
so  clearly  vested  in  the  state  as  is  now  pretended  %  Why 
was  not  the  governor  of  this  state  requested  in  the  first  in- 
stance to  make  the  order  of  which  we  are  complaining  1  It 
certainly  appears  to  have  been  thought  at  that  time  that  the 
president  was  the  proper  authority  to  act  Id  the  case. 

This  brings  me  to  the  letter  of  Mr.  Forsyth,  the  secretary 
of  state  of  the  United  States,  in  answer  to  the  applicatioa 
thus  made.  It  is  contended  that  this  letter  refers  the  case 
to  the  state  for  its  action  thereupon  :  and  it  is  true  that  there 
is  a  passage  in  the  letter  which  at  first  view  appears  to  have 
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a  tearing  that  way.  It  cannot,  however,  have  been  so  in- 
tended.  The  course  taken  in  the  case  of  the  Bambers  must 
be  deemed  to  be  conclusive  as  to  the  views  of  the  present 
executive,  could  there  without  that  be  a  doubt  in  regard  to 
them. 

Third.  We  contend  that  admitting  the  existence  of  an  ob- 
ligation to  surrender,  and  the  state  to  have  a  concurrent  juris- 
diction over  the  subject  with  the  national  goveroment,  yet 
that  the  governor  cannot  order  a  surrender  without  an  act  of 
the  legislature  giving  him  the  power. 

The  enjoyment  by  the  citizen  of  personal  liberty  waA  se- 
curity, is  the  privilege  which  of  all  others  the  lathera  of  this 
etate  have  endeavored  to  guard  with  the  greatest  care.  By 
the  constitution  of  the  state  it  is  declared,  that  "  no  person 
can  be  justly  deprived  of  his  liberty,  except  by  the  taws  of 
the  land,  or  the  judgment  of  his  peers."  The  terms  used  in 
the  constitution  of  the  United  States  for  the  same  purpose 
are,  "  without  due  process  of  law." 

We  are  now  called  upon  to  discuss  the  question,  whetha 
the  declarations  thus  made  use  of  are  mere  empty  words, 
and  a  deception,  or  whether  they  do  actually  constitute  a 
protection  to  the  citizen.  It  is  singular,  very  singular,  that 
this  discussion  should  at  this  day  have  become  necessary, 
but  it  is  nevertheless  true  that  such  necessity  has  actually 
arisen.  A  man,  a  citizen  of  the  United  States,  has  been  for 
some  time  held  as  a  prisoner,  by  virtue  of  a  warrant  or  or- 
der issued  by  the  governor  of  this  state,  and  which  directs 
that  he  shall  be  delivered  over  to  the  authorities  of  Lower 
Canada,  with  a  view  to  his  being  tried  by  them,  for  a  crime 
charged  to  have  been  there  conunitted. 

Here  let  me  remark,  once  for  all,  that  whatever  I  may 
say  in  the  course  of  this  argument,  it  will  not  be  with  a  view 
of  casting  auy  imputation  upon  the  governor  of  the  state. 
On  the  other  hand  it  will  be  my  endeavor  to  treat  him  with 
the  utmost  respect  and  delicacy.    My  object  will  be,  as  it  is 
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my  duty  to  my  client,,  to  prove  that  ho  has  committed  an 
illegal  act,  but  not  to  call  in  questioo  the  motives  which 
influenced  his  condact. 

The  design  of  the  constitution  was  to  define  the  rights  of 
the  people  of  this  state  on  the  one  hand,  and  the  powers  of 
their  rulers  on  the  other ;  and  to  do  it  in  a  manner  that 
should  be  plain  and  intelligible.  What  then  are  we  to  un- 
derstand by  the  clause  which  provides  that  "  no  person  can 
be  justly  deprived  of  his  liberty  except  by  the  laws  of  the 
land,  or  the  judgment  of  his  peers  1"  To  the  laws  of  what 
land  are  we  here  directed  for  protection  1  Why,  to  the  latoa 
of  this  state  ;  and  such  as  might  be  known  and  understood 
by  the  people  of  the  state  as  laws  for  their  direction  and  go- 
vernment; laws  for  the  regulation  of  the  internal  and  civil 
concems  of  the  state. 

This  is  the  understanding  in  every  instance  where  the 
laws  of  a  state  or  country  are  spoken  of.  These  laws  are 
never  confounded  with  the  law  of  nations,  which  has  no 
force  over  the  people  individually  in  any  country,  but  only 
regulates  the  conduct  of  nations  as  such,  towards  each  other. 
If  any  duties  or  obligations  are  created  by  the  law  of  na- 
tions, as  between  one  country  and  another,  -each  of  these 
performs  such  duties  and  obligations  as  its  own  sovereign 
authority  may  direct  or  permit  In  an  absolute  government, 
the  sovereign  authority  centres  in  the  monarch,  who  acts  in 
the  case,  as  he  alone,  of  his  own  arbitrary  will,  may  deem 
fit  and  proper.  But  in  a  republic  the  sovereignty  resides 
in  the  people,  and  the  proceedings  must  be  in  conformity 
with  the  principles  of  their  government 

It  follows,  therefore,  that  when  it  becomes  necessary,  in 
the  performance  of  a  national  duty  or  obligation  towards  a 
foreign  power,  U>  interfere  with  individuals,  it  can  only  be 
done  through  laws  emanating  from  the  sovereign  authority 
of  the  state  where  they  reside.  The  statement  of  a  plain 
and  familiar  case  will  be  sufficitint  to  exemplify  this  propo- 
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sition.  Our  national  government  deemed  itself  under  an 
obligation  by  the  law  of  nations  to  observe  neutrality  in 
the  late  Canadian  revolt,  and  to  prevent  our  citizens  from 
taking  part  in  tbe  contest;  bnt  did  it  attempt,  in  the  per- 
formance of  this  duty,  to  arrest  any  person  with  a  view  to 
punishment,  without  laws  of  congress  passed  expressly  for 
the  purpose  1    Certainly  not 

I  have  diown,  when  upon  another  part  of  the  case,  that 
the  statute  adopting  the  common  law  was  not  intended  to 
have,  nor  could  have,  any  effect  upon  the  constitutional 
provision  which  I  hare  quoted ;  but  I  wish  here  to  add, 
that  the  legislature  by  which  that  act  was  passed  appear, 
as  if  by  a  prophetic  vision,  to  have  anticipated  what  has 
actually  happened  this  very  day,  and,  therefore,  out  of 
abundant  caution,  embraced  two  other  provisions  in  (he 
same  law,  though  they  were  both  already  incorpoiated  in 
our  constitutions.  The  one  is  that  "  all  the  citizens  of  the 
United  States  shall  within  this  state  be  equally  entided  to 
the  privileges  of  law  and  justice  with  the  citizens  of  this 
state,"  and  the  other,  "that  no  person' a  body  shall  be  re- 
strained or  imprisoned  unless  by  authority  of  tawJ" 

The  people  of  this  state  have  become  familiar  with  these 
provisions  of  the  constitution  and  the  laws,  and  have 
viewed  them  in  the  light  in  which  I  have  explained  them. 
They  have  rested  upon  them  as  a  complete  guarantee  of 
their  personal  security,  and  have  never,  for  a  moment,  sus- 
pected that  they  could  be  arrested  and  imprisoued  except 
by  virtue  of  some  law  of  the  state,  or  of  the  United  States. 
Much  less  has  it  entered  into  their  imagination,  that  the 
governor  of  the  state  had  a  right  to  issue  his  order  for  the 
arrest  of  a  citizen,  and  his  transportation  to  a  foreign  arun- 
try. 

But  a  new  and  extraordinary  doctrine  has  been  pub- 
lished among  them.  They  are  now  informed  that  they 
have  been  laboring  under  a  delusion,  and  that  their  fancied 


3,q,-Z.-dbvGOOg[C 


1840.]  On  ExtradiHon.  347 

security  was  but  ao  idle  dream.  They  are  given  to  under- 
stand that  they  can  no  longer  place  their  haad  upon  the 
book  containing  the  constitution  and  laws  of  the  state,  and 
say,  here  is  my  defence  and  my  protection ;  this  is  my 
political  bible.  Yes,  (he  honest  farmers  and  mechanics  of 
Vermont  are  directed  to  Grotins,  to  Puffeodorf  and  Vattel, 
to  learn  what  measure  of  personal  liberty  they  are  entitled 
to,  and  how  far  they  can  sit  in  security  in  the  midst  of 
their  families. 

It  is  admitted  on  the  other  side,  that  the  national  govern- 
ment possesses  jurisdictioa  over  the  matter,  and  yet  all  our 
presidents  have  considered  themselves  unauthorized  to  act 
without  treaty  stipulations,  or  a  law  of  congress.  Has  the 
governor  of  a  state,  then,  a  greater  right  to  act  without 
legislative  authority  than  the  president  of  the  United  States'! 
The  governor  of  this  state  is  an  officer  with  defined  and 
very  limited  powers.  It  is  said  that  he  is  to  "take  care 
that  the  laws  be  faithfully  executed,"  but  this  means  the 
laws  emanating  from  the  legislative  branch  of  the  goveni- 
ment.  So  it  is  expressly  made  the  duty  of  the  president  to 
"  take  care  that  the  laws  of  the  United  States  be  faithfully 
executed,"  and  we  have  seen  how  that  duty  has  always 
been  construed. 

And  to  what  power  is  it  desired  to  surrender  the  prison- 
er? To  the  government  of  a  foreign  province  where  we 
have  already  seen  the  civil  law,  and  trial  by  jury,  sus- 
pended, and  where,  if  it  is  not  to  day,  it  will  probably  be 
again  to-morrow.  Every  man  is  to  be  presumed  innocent 
until  proved  guilty,  and  is  entitled  to  a  fair  and  impartial 
trial.  And  who  believes  that  an  American  citizen  could 
now  have  such  a  trial  in  Canada?  And  has  not  enough  of 
American  blood  been  shed  there  lately?  Must  we  at  all 
hazards  furnish  them  with  more? 

But  it  appears  that  the  king  of  England,  with  all  the 
royal  perogatives,  does  not  possess  the  power  which  is 
83« 
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claimed  for  the  governor  of  this  state.  The  provision  of 
our  constitution  which  I  have  eadeavoted  to  explain  was 
copied  from  the  great  charter  of  English  hberty,  and  has 
there  been  understood  in  a  different  sense  from  thai  which 
is  here  contended  for.  Sir  W.  Blackstoae,  in  the  first  vol- 
ume of  his  celebrated  commentaries,  makes  the  following 
remarks ; 

"  A  natural  and  regular  consequence  of  this  personal  liberty  is, 
that  every  Englishman  may  claim  a  right  to  abide  in  his  own 
country  so  long  as  he  pleases ;  and  not  to  be  driven  from  it  unless 
by  the  sentence  of  the  law.  No  pmeer  on  earth,  except  the  tat- 
thority  of  tlie  parliamati,  can  tend  ang  Mubject  of  England  out  of 
the  land  against  hit  will ;  no  not  even  a  eriminal.  To  this  pur- 
pose the  great  charter  declares  that  no  freeman  shall  be  impris- 
oned, unless  by  the  judgment  of  his  peers,  or  by  the  law  of  the 
land." 

I  must  be  allowed  here  to  remark  that  I  can  scarcely 
believe  it  a  reality  that  we  are  now  disputing  the  question, 
whether  the  governor  of  this  state  can  exercise  an  authority 
over  the  person  of  the  citizen,  which  the  crown  in  Eiig- 
land  does  not  possess.  The  very  thought  produces  the 
most  chilling  sensations. 

And  shall  Vennont — the  genuine  republican  state  of  Ver- 
mont— lead  the  way  in  so  dangerous  an  encroachment 
upon  the  personal  liberty  of  the  citizen?  Shall  Vermont — 
in  every  line  of  whose  constitution  and  laws  something  can 
be  found  guaranteeing  the  security  of  the  people — stand 
foremost  in  so  glaring  a  violation  of  their  dearest  privileges? 
Should  this  indeed  prove  so,  then  would  the  state  be  shorn 
of  her  glory,  and  her  people  be  called  to  moum  over  their 
departed  rights.  Then  would  the  very  green  with  which 
her  mountains  are  dressed,  fade  and  lose  its  color,  and  the 
lilies  of  her  valleys  droop  and  perish. 

If  it  should  be  adjudged  that  the  governor  of  this  state 
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has  the  power  to  surrender  the  prisoner,  he  will  have  equal 
authority  to  deUver  over  any  other  person  that  may  be  de- 
manded by  the  governor  of  Canada.  All  will  be  at  the  dis- 
cretion of  one  man.  And  if  this  is  really  considered  a  mat- 
ter of  obligation,  he  will  be  as  much  bound  to  surrender  for 
one  crime  as  another.  There  is  no  exception  as  to  political 
ofleDces.  If  we  ones  give  ear  (o  the  idea  that  this  obliga- 
tion exists,  we  shall  be  launched  upon  a  sea  of  trouble.  And 
shall  it  be  said  that  we  have  forgotten  or  repudiated  the 
doctrine,  that  discretion  is  the  law  of  tyrants  and  belongs 
not  to  the  genius  of  our  institutions? 

And  what  in  that  event  would  be  the  situation  of  many 
unfortunate  persons  who  have  sought  refuge  among  us  from 
the  storms  of  political  persecution.  No  one  is  authorized  to 
say  that  the  governor  would  refuse  to  surrender  those.  And 
how  could  he  refuse,  if  the  oUigatUm  exists  which  is  con- 
tended for.  Besides,  all  that  may  have  been  concerned  in 
any  affray,  though  even  in  their  own  defence,  may  easily 
be  indicted  for  murder,  in  the  present  state  of  things  in  Can- 
ada, or  for  some  other  offence  which  may  not  appear  to  be 
of  a  political  character.  Those  persons  have  thrown  them- 
selves upon  the  protection  of  our  laws,  and  considered  them- 
selves safe  under  the  provisions  to  which  I  have  referred. 
And  shall  they  have  only  the  miserable  satisfaction  of  ex- 
claiming "  The  voice  is  Jacob's  voice,  but'  the  hands  are  the 
hands  of  Esau?" 

As  between  the  several  states  of  our  union  the  suriender 
of  fugitives  from  justice  is  made  a  positive  duty  by  the  con- 
stitution of  the  United  States,  and  yet  congress  deemed  it 
necessary  to  pass  a  law  regulating  the  manner  in  which 
that  duty  should  be  performed.  What  an  overpowering 
commentary  this  is  upon  the  doctrine  contended  for,  that  as 
between  one  of  our  states  and  a  foreign  power  no  law  is  ne- 
cessary,    la  truth,  this  alone  is  conclusive  in  the  case. 

It  has  been  said  that  the  practice  of  surrendering  fugitive 
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felons  has  long  prevailed  both  in  the  national  and  state  go- 
vernments, but  this  is  wholly  an  error.  The  national  go- 
vernment has  uniformly  refused  to  surrender,  except  under 
Jay's  treaty,  while  that  was  in  force.  Neither  has  there 
been  any  such  practice  in  this  state.  The  case  of  Griggs, 
which  has  been  mentioned,  had  he  been  surrendered  by  go- 
vernor Tichenor,  would  have  come  under  Jay's  treaty,  then 
in  force  as  a  law  of  the  country.  But  it  is  now  admitted 
that  Gri^s  was  not  surrendered.  It  is  staled  that  governor 
Butler  made  an  order  of  surrender,  but  that  the  person  upon 
whom  it  was  made  could  not  be  found. 

In  the  year  18S5  an  application  was  made  by  the  govern- 
or of  Canada  to  me,  as  governor  of  this  state,  for  the  surren- 
der of  two  men  charged  with  steahng,  and  I  answered  that 
I  had  no  power  to  surrender  any  man  whatever,  to  a  foreign 
government.  Here  I  wish  it  to  be  distinctly  understood,  that 
I  do  not  introduce  or  remark  upon  my  own  decision  as  an 
authority  upon  the  principle  of  the  case,  but  merely  as  a  fact, 
to  show  that  if  one  order  was  made  for  a  surrender,  a  refu- 
sal took  place  in  another  case;  which  contradiction  settles 
no  practice.  I  do,  however,  contend  that  the  decision  made 
by  me  was  approved  by  President  Adams,  as  appears  by 
Mr.  Clay's  letter  to  me,  and  which  has  been  read ;  and  so 
far  we  exhibit  the  documents  in  that  case  as  an  authority. 

Not  a  man,  then,  not  a  soUtary  man,  has  been  actually 
surrendered  on  the  part  of  this  state.  Nor  have  we  seen 
any  thing  of  the  order  said  to  have  been  made  by  governor 
Butler,  but  take  it  from  hearsay.  It  is  true  that  three  or 
four  persons  appear  to  have  been  surrendered  on  the  partof 
Canada  by  virtue  of  applications  from  this  state,  but  none 
of  those  were  British  subjects. 

Fourth.  The  obligation  or  practice  of  surrender  should  be 
mutual,  but  it  cannot  be  so  here,  since  the  governor  of  Canada 
does  not  possess  the  authority  to  give  up  British  subjects ; 
and,  consequently  we  ought  not  to  deliver  American  citizens 
on  oar  part 
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In  the  case  of  Fisher,  judge  Reid  of  Canada  expressly 
placed  the  surreader  upon  the  ground  of  his  not  being  a 
British  subject ;  and  attached  to  the  report  of  the  case  may 
be  found  the  section  of  the  habeaa  corpus  act  for  that  pro- 
vince, by  which  it  is  provided  that  no  subject  can  be  sent 
prisoner  out  of  the  province  to  a  foreign  country.  We  are 
called  upon,  therefore,  to  do  what  cannot  be  reciprocated. 

It  has  been  said  by  the  counsel  opposed  to  us,  that  "  no 
power  has  the  right  to  demand,  that  does  not  admit  the  diity 
of  surrendering ;  that  the  right  and  duty  must  be  recipro- 
cal." This  is  true,  and  for  that  very  reason  Canada  has  no 
right  to  make  this  demand.  As  she  does  not  admit  the  duty 
of  surrendering  subjects,  she  has  no  right  to  demand  citizens. 
Shall  we  acknowledge  that  Americans  are  less  worthy,  or 
less  deserving  of  protection,  than  Englishmen  or  Canadians  ? 

If  such  degradation  can  be  submitted  to,  then  have  I  for- 
gotten the  character  of  our  citizens,  and  of  our  judiciary,  or 
they  have  wonderfully  changed.  Yes,  the  judiciary.  It  is 
here  :  it  is  to  the  supreme  tribunal  of  law  in  the  state  that 
ve  have  come  for  defence  and  protection  against  the  arm  of 
lawless  power.  We  stand  in  the  sanctuary  of  justice,  with 
the  constitution  and  the  laws  for  our  shield.  It  is  the  last 
resort,  the  final  appeal.  And  when  the  freedom  of  this  peo- 
ple, or  of  any  other  people  now  free,  shall  be  doomed  to  de- 
struction, it  will  be  in  their  halls  of  justice,  where  the  ex- 
piring agonies  of  their  liberties  will  be  witnessed. 

It  appears  that  the  governor  has,  in  his  order  or  wtirrant, 
declared  the  prisoner  to  be  a  foreigner.  How  he  was  in- 
duced to  do  this  it  is  not  my  purpose  to  inquire ;  but  the 
statement  itself  is  a  palpable  and  notorious  error.  It  was 
well  understood  from  the  beginning  that  Holmes  was  an 
American  citizen,  and  even  his  birth-place  known.  But  to 
place  the  fact  beyond  all  doubt  or  cavil,  we  have  proved 
bim  to  have  been  bom  in  the  state  of  New  Hampshire, 
where  his  parents  slill  reside,  and  that  be  is  fully  vested 
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with  the  character  and  privileges  of  a  citizen  of  the  United 
Stales.  Although  we  insist  that  the  want  of  legal  authority 
in  the  governor  extends  to  foreigners  as  well  as  to  citizens, 
we  wish  to  avail  ourselves  of  the  fact  in  this  case  that  the 
prisoner  is  an  American. 

In  conclusion,  I  beg  leave  to  remark,  that  if  we  have  suc- 
ceeded in  nothing  more  than  to  render  the  case  doubtful,  in 
the  opinion  of  the  court,  the  surrender  should  not  be  made. 
In  that  case  we  ought  to  wait  until  the  question  is  mon 
clearly  settled.  The  escape  of  one  man,  even  if  it  should 
be  the  escape  of  a  guilty  man,  is  infinitely  preferable  to  a 
surrender  upon  doubtful  grounds,  and  which  may  so  easily 
prove  to  have  been  wrong.  lu  the  one  case  there  will  be  no 
remedy,  nor  any  escape  from  disagreeable  and  painful  re- 
flections. In  the  other  it  will  at  most  be  but  the  escape  of 
one  man ;  and  perhaps  not  even  that,  as  the  same  man  may 
possibly  still  be  found  and  reached.  Besides,  the  prisoner 
has  already  been  six  months  in  confinement,  and  has  suffer- 
ed not  a  little. 

But  we  feel  the  strongest  confidence  that  (he  court  will  be 
convinced  that  we  are  well  founded,  at  least  in  some,  if  not 
in  all,  of  the  principles  we  have  advanced,  and  that  the 
prisoner  will  be  set  at  liberty.  In  this  confidence  we  now 
submit  our  cause. 


hb.  cdshino's  letter  to  elu8  0£at  losino. 
Mt  Dbab  Sib. 
In  the  course  of  my  labors,  as  one  of  the  commissioners 
on  the  criminal  lav  of  this  state,  I  have  found  it  necessary, 
as  you  supposed,  to  pay  some  attention  to  the  subject  of  ex- 
tradition, or,  as  we  commonly  express  it,  the  surrender  of 
fugitives  from  justice ;  and,  agreeably  to  your  request,  I 
proceed  now  to  give  you  the  result  of  my  investigations,  so 
far  as  the  general  principle  on  the  subject  is  concerned. 
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The  term  extraction,  which  is  in  use  among  the  pubHcists 
of  modera  continental  Europe,  seems  to  be  somewhat 
hroader  in  its  meaning  than  merely  the  surrender  of  fugi- 
tives from  justice,  and  to  include  also  the  delivery  up  of 
persons  charged  with  Crimea  against  the  government  of  a 
country  other  than  ^hat  in  which  they  are  resident,  whether 
they  have  ded  from  the  former,  on  account  of  a  crime  pre- 
viously committed  therein,  or  have  committed  the  offence 
in  the  latter  only. 

If  the  criminal  codes  of  all  countries  were  alike,  it  might 
be  doubtful  whether  it  would  be  expedient  to  allow  of  ex- 
tradition in  all  cases,  and  particularly  in  offences  of  the 
lowest  class ;  but  when  the  very  great  diversity  in  the  penal 
codes  of  different  countries  is  considered,  the  difficulty  in  the 
way  of  the  admission  of  so  broad  a  doctrine  is  very  much 
increased.  This  difficulty  is  so  great,  that,  in  practice,  ez- 
traditiwi  is  limited  to  a  few  offences  of  the  very  highest 
kind.  The  decision  of  the  question,  to  what  offences  ex- 
tradition shall  extend,  is  intimately  connected  with  and  de- 
pendent upon  the  ultimate  grounds  of  the  power,  right,  and 
object  of  punishment; — subjects,  which  have  as  yet  been 
very  little  considered  in  this  country,  and  upon  which 
thinkers  and  writers  in  other  countries  are  by  no  means 
agreed. 

The  general  question,  whether  a  nation  is  bound  by  the 
law  of  nati<His  to  surrender  up  fugitives,  has  been  much 
discussed  in  New  York  and  Pennsylvania,  and  in  the  for- 
mer has  received  an  affirmative,  but  in  the  latter  a  negativf^ 
decision.  Chancellor  Kent,  by  whom  the  decision  in  New 
York  was  pronounced,  in  his  commentaries  (vol.  1,  p.  37,) 
gives  Uie  sanction  of  his  authority  to  the  doctrine,  that — 
*'  every  state  is  bound  to  deny  an  asylum  to  criminals,  and, 
upon  application  and  due  examination  of  the  case,  to  sur- 
render the  fugitive  to  the  foreign  slate  where  the  crime  was 
committed.    The  language  of  the  authorities  is  clear  and 
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explicit,  aad  the  law  and  usage  of  nations  rest  on  Ibe 
plainest  principles  of  justice.  It  is  ttie  duty  of  government 
to  surrender  up  fugitives  npon  demaud,  after  the  civil 
magistrate  shall  have  ascertained  the  existence  of  reasonable 
grounds  for  the  charge,  and  sufficient,  to  put  the  accused 
upon  his  trial,"  He  adds — "  The  only  difficulty,  in  the 
absence  of  positive  agreement,  consists  in  drawing  the  line 
between  the  classes  of  offences  to  which  the  usage  of  nations 
does,  and  to  which  it  docs  not  apply,  inasmuch  as  it  is  un- 
derstood, in  practice,  to  apply  only  to  crimes  of  great  atrocity, 
or  deeply  affecting  the  public  safety." 

On  the  other  hand,  the  late  chief  justice  Tilgbman,  of 
Pentisylvania,  in  the  case  of  the  Commonwealth  v.  Deacon, 
(10  Serg.  &.  Rawle's  Rep,  125,)  maintained  the  opposite 
doctrine,  (which  was  that  also  of  lord  Coke)  in  a  very 
learned  and  elaborate  judgment ;  and  Mr.  Justice  Story,  in 
his  commentaries  on  the  Conflict  of  X^ws,  (p,  520)  without 
expressing  any  opinion  of  his  own,  presents  the  opposing 
views  of  different  writers  and  judges,  on  the  question. 
Chancellor  Kent  supports  his  doctrine  by  the  authority  of 
some  of  the  older  writers  on  public  law,  as  Grotius, 
Heioeccius,  Burlamaqui,  Rutheribrth  and  Yattel ;  but  Hr. 
Justice  Story  shows  that  other  writers  of  the  same  school 
and  of  equal  merit,  as  Voet,  Pufendorf,  and  Martens,  enter- 
tained the  opposite  opinion.  The  chancellor,  therefore, 
evidently  uses  too  strong  language,  when  he  says  that  the 
doctrine  adopted  by  him  "  is  declared  by  the  public  jurists ;" 
which  would  only  be  correct,  if  there  was  no  discrepancy 
of  opinion  among  them  on  the  point.  If  you  desire  to  make 
yourself  acquainted  with  the  exact  state  of  the  doctrine  in 
this  country,  you  will  iind  all  the  cases  and  authorities  re- 
ferred to  in  the  "  Conflict  of  Laws,"  p,  521. 

The  difference  between  the  two  doctrines  is,  that  the  one 
considers  extradition  a  matter  of  strict  duty,  while  the  other 
regards  it  only  as  a  matter  of  national  comity.    The  dis- 
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traction  is  very  important.  If  it  be  a  matter  of  strict  duty, 
on  the  part  of  one  nation,  to  deliver  up  fugitives  from  the 
justice  of  another,  then  it  is  a  matter  of  strict  or  perfect  right 
on  the  part  of  that  other  to  demand  such  surrender,  and  to 
consider  a  refusal  to  comply  with  the  demand  as  good 
ground  of  war.  But,  if  it  be  a  mere  matter  of  national 
comity,  in  reference  to  which  a  nation  is  to  exercise  its  dis- 
cretion, then  the  corresponding  right  is  one  of  imperfect 
obligation,  (as  it  is  termed  by  Vattet,)  the  non-performance 
of  which  is  not  a  justifiable  cause  of  war. 

This  distinction  is  equally  important  in  another  point  of 
view.  If  extradition  is  a  national  duty,  or,  in  other  words, 
if  it  is  a  principle  of  the  law  of  nations,  and  so  a  part  of  the 
common  law,  it  would  seem,  that  it  must  be  enforced  by 
the  judiciary  as  such,  in  all  those  states  where  the  subject 
is  not  regulated  by  any  statute  provision.  If,  on  the  other 
hand,  it  is  a  matter  for  the  exercise  of  national  comity,  in 
which  a  discretion  is  to  be  exercised,  then  it  seems  to  me, 
that  it  is  for  the  government  exclusively,  and  uot  for  the 
judicial  department,  to  decide  in  each  particular  case, 
whether  the  offender  shall  be  delivered  up.  In  this  latter 
case,  too,  if  there  be  no  express  statute  provision,  by  which 
the  subject  is  regulated,  it  would  seem  that  no  particular 
department  of  government,  under  our  forms,  can  have 
authority  to  act  in  the  matter;  and,  consequently,  that 
where  there  is  no  statutory  regulation,  each  particular  case 
must  be  deemed  to  present  a  question  for  the  consideration 
of  the  sovereign  power ;  that  is,  for  congress,  or  for  tho 
state  legislatures. 

If  the  doctrine  laid  down  by  chancellor  Kent,  in  his  com- 
mentaries (as  before  cited),  and  supported  by  some  of  the 
older  writers  on  public  law,  be  correct,  there  is  no  discretion 
to  be  exercised  in  the  matter ;  and,  consequently,  extradition 
must  always  be  allowed  when  demanded  (except  in  offences 
of  a  minor  character),  at  the  risk  of  just  cause  of  war.    I 
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have  already  Temarked  that  the  doctrine,  thus  broadly 
slated,  though  sanctioned  by  the  writers  referred  to  by  the 
chancellor,  is  not  supported  by  all  the  writers  of  the  same 
school  and  period ;  and  the  opposite  opinion  seems  nov  to 
prevail  generally  amoug  the  publicists  of  more  modern 
times.  Mr.  Wheaton,  the  latest  writer  in  English  on  inter- 
national law,  lays  down  what  I  have  no  doubt  is  the  true 
principle  in  the  following  terms : — "No  sovereign  state  is 
bound,  unless  by  special  compact,  to  deliver  up  persons, 
whether  its  own  subjects  or  foreigners,  charged  with  or  con- 
victed of  crimes  committed  in  another  country,  upon  the 
demand  of  a  foreign  state,  or  its  officers  of  justice.  The 
extradition  of  persons  charged  with  or  convicted  of  criminal 
offences  affecting  the  general  peace  and  security  of  society 
is,  however,  voluntarily  practised  by  certain  states  as  a 
matter  of  general  convenience  and  comity."  (Wheatou's 
international  law,  p.  111.) 

I  have  been  able  to  examine  but  few  of  the  modem  works 
on  public  law,  in  which  this  subject  is  treated  incidentally; 
and  I  have  seen  none  of  the  many  pubUcalions  (principally 
in  Germany)  of  which  it  is  the  special  subject.  But  from 
those  which  I  have  seen,  and  from  notices  of  others,  I  have 
no  donbt  that  the  doctrine  of  Mr.  Wheaton  is  now  the 
acknowledged  doctrine  of  the  publicists  of  modem  con- 
tinental Europe. 

The  following  is  extracted  from  a  short  review  of  a  work 
on  extradition,  in  the  New  Archives  of  criminal  law,  vol.  13, 
for  1833,  p.  145,  and  following :  "  If  we  examine  the  opinions 
which  prevail  in  Europe,  on  the  subject  of  the  delivery  of 
persons  charged  with  crimes,  we  shall  readily  perceive  that 
there  is  no  uniformity  in  them.  Individual  states  conclude 
treaties  with  each  other,  in  regard  to  extradition,  in  which 
the  crimes  on  account  of  which  they  are  willing  to  dehver 
up  offenders  are  particularly  specified ;  and  the  existence 
of  these  treaties  leads  to  the  conclusion,  argumento  ab  eon~ 
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trario,  that  in  the  absence  of  a  compact  to  that  effect,  there 
is  no  obligation  upon  any  state  to  deliver  up  offenders  fleeing 
to  it  from  other  states,  and  that  there  can  be  no  extradition 
for  any  other  crimes  than  those  which  are  mentioned  in  the 
treaty.  The  latest  writers  on  public  law  also  take  notice  of 
this  variety  of  practice,  as  for  example,  Pinheiro-Ferreira, 
(formerly  minister  in  Portugal,)  in  his  Cours  de  droit  pub- 
Uque  interne  et  exteme,  (Paris,  1834,  vol.  2,  p.  24 — 34)  and 
an  excellent  German  writer  in  the  Minerva  for  October,  1831, 
(p.  102,)  in  .which  the  well  known  case  of  Gallotti  is  ex- 
amined." "It  is  worthy  of  remark,  too,  that  according  to 
Oie  most  recent  authority  (Z^  minisiere  public  en  France,  par 
Ortolan  et  Ledeau,  Paris,  1831,  vol.  2,  p.  231,)  extradition  - 
is  no  longer  allowed  in  France,  in  any  case." 

I  have  not  been  able  to  obtain  either  of  the  works  referred 
to  in  the  preceding  extract;  but  I  have  seen  other  writings 
of  one  of  the  writers  (Pinheiro-Ferreira,)  in  which  the 
statement  of  his  opinion  is  corroborated.  In  an  article, 
published  in  the  Revue  Eirangere  et  Franfoise,  vol.  1,  p. 
74,  this  author  makes  the  following  remarks : 

"  From  what  has  been  said,  it  is  easy  to  conclude,  that 
extradition  cimnot  take  place  in  any  case,  except  where  the 
party  is  convicted  of  having  voluntarily  contracted  an 
obligation  of  personal  service,  from  which  it  is  not  possible 
for  him  to  buy  himself  free.  Such,  for  example,  would  be 
the  case  of  a  mariner,  who,  having  engaged  himself  for  the 
whole  voyage,  should  stop  at  the  port  of  discharge." 

The  same  author,  in  his  recent  edition  of  Vattel,  has  the 
following  note  to  book  1,  $  233. 

"  As  to  what  he  (Tattel)  adds  on  the  subject  of  extra- 
dition, we  cannot  accord  it  in  any  case,  for  the  following 
reasons. 

"  Extradititm  cannot  take  place  but  in  virtue  of  a  judicial 
decree,  or  of  an  order  of  the  government,  independently  of 
the  judicial  administration  of  the  country.     As  to  the 
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judicial  decree,  it  must  be  admitted,  either  that  the  refugee 
has  been  found  guihy,  or  that  he  has  not  been  so.  If  he 
has  been  convicted,  the  judge  can  only  inflict  upon  him  the 
punislimenis  decreed  by  the  penal  code,  the  execution  of 
which  belongs  to  the  government  of  the  country  and  not  to 
Ihat  of  the  condemned.  The  latter  ought,  therefore,  to 
suffer  the  punishment  in  the  country  to  the  laws  of  which 
he  has  subjected  himself. 

"  As  to  ihe  other  hypothesis,  that  the  government  ought 
to  deliver  up  the  offender,  without  waiting  for  the  decision 
of  the  tribunals  of  the  country,  it  is  a  doctrine  which  cannot 
be  reconciled  with  the  principles  of  constitutional  law, 
which  guarantees  to  everyone  the  full  enjoyment  of  his 
rights,  BO  long  as  he  is  not  divested  of  them  by  a  judicial 
decree." 

A  French  writer  on  criminal  law,  Legraverend,  TmUi  de  la 
Legislation  Criminelle,  tom.  I,  p.  109)  considers  extradition 
as  a  matter  of  national  comity  only,  "saufla  decision  des 
gouvernemens. ' ' 

It,  as  I  think  has  been  shown,  extradition  is  a  matter  of 
national  comity,  and  not  of  strict  right,  it  becomes  a  question 
of  exceeding  importance,  to  decide  upon  whom  rests  the  re- 
sponsibility and  the  duty  of  exercising  this  comity,  when- 
ever a  case  arises  for  its  exercise.  Whatever  may  be  the 
decision  of  this  question  in  governments  more  or  less  abso- 
lute in  their  character,  I  think  there  can  be  little  doubt  in 
relation  to  it  in  strictly  limited  governments  like  our  own. 
Under  our  forms,  no  functionary  of  government  has  any 
power  but  that  which  is,  in  some  mode  or  other,  expressly 
delegated  to  him ;  and  this  general  proposition,  though 
operating  differently  in  the  two  cases,  may  be  equally 
affirmed  of  both  the  state  governments  and  the  government 
of  (he  union.  Is  the  power  to  exercise  this  international 
comity  now  conferred  upon  any  department  of  either  the 
national  or  state  governments  1    I  think  clearly  not     How 

D,q,-Z.-dbvGOOg[C 


1840.]  Theoriesofthe  RigMand  Object  of  Pwushmmt.  359 

then  is  it  to  be  exercised  1  I  answer,  that,  in  the  absence 
of  all  statute  regulation,  by  which  the  power  is  delegated, 
it  seems  to  me  very  clear,  it  can  only  be  exercised  by 
congress,  or  by  the  legislature  of  a  state,  according  as  juris- 
diction of  a  paiticnlar  case  belongs  to  the  one  or  the  other. 
The  conclusion  to  which  I  have  been  led  is, — that  ex- 
tradition is  a  matter  of  national  comity,  and  not  of  national 
duty; — that  a  nation  may  consequently  refuse  to  grant  it, 
without  affording  just  cause  of  war; — and  that  in  this 
country,  it  is  only  for  the  legislature,  as  the  sovereign 
power,  to  exercise  it,  either  by  means  of  some  general  law 
regulating  the  subject,  or,  where  there  is  no  law,  by  acting 
directly  in  each  particular  case  that  occurs.  In  coming  to 
this  conclusion,  1  have  been  governed  solely  by  the  weight 
of  modern  authority,  unaided  by  speculative  reasoning,  or 
considerations  of  public  pohcy,  (which  would  have  extend- 
ed this  letter  to  an  inordinate  length,)  though  I  am  per- 
suaded that  these  grounds  would  be  found  equally  con- 
clusive. 


ART.  VII.-A  SKETCH  OF  THE  VARIOUS  THEORIES  CONCERN- 
ING  THE  RIGHTFUL  FOUNDATION  AND  THE  OBJECT  OF 
PUNISHMENT. 

[For  the  mateTial*  froin  which  we  here  diswD  the  Ibllowiiig  uticle,  we  ere 
chiefly  indebted  to  the  firat  volome  of  the  theoty  of  the  (Fieoch)  pcDiI  code, 
by  Meun.  CliAUTe&u  and  Helie,  and  ui  uticle  by  Mr.  Piator,  in  the  second 
volume  of  Mr.  Wolowaki'a  Review.] 

It  is  not  improbable,  that  all  systems  of  criminal  law  had 
their  origin  in  the  instinctive  feeling  of  revenge.  In  a  rude  and 
uncivilized  state  of  society,  when  one  had  committed  an  ag- 
gressioa  upon  another,  the  injured  person  forthwith  revenged 
himself  in  the  best  way  he  could ;  but,  if,  in  revenging  the 
injury  committed  on  himself,  he  exceeded  the  limits  of  what 
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other  members  of  the  society  regarded  as  a  just  veDgeance, 
he  was  in  his  turn  subjected  to  punishment  When  a  con- 
sidetable  number  of  offences  of  the  same  nature  had  been 
committed,  and  had  been  punished  by  the  injured  person  or 
some  one  on  his  behalf,  in  a  similar  manner,  this  successiou 
of  offences  and  punishments  became  the  foundation  of  a 
rule,  which  in  due  time  received  the  form  of  a  law.  The 
sovereign  power,  also,  proceeding  upon  the  same  instinctiTe 
feeling,  threatened  particular  acts  which  it  desired  to  pre- 
vent, with  analogous  punishments  ;  and,  thus,  from  these 
two  sources,  was  gradually  formed,  in  process  of  time,  and 
with  the  progress  of  civihzation,  a  body  of  criminal  laws. 

Penal  systems  were  consequently  originally  formed  with- 
out much  regard  to  the  abstract  right  or  the  proper  end  of 
punishment  Certain  injurious  acta  were  to  be  prevented ; 
and  the  readiest  means  which  presented  themselves  were 
adopted  for  that  purpose.  With  the  progress  of  civilization, 
however,  punishments,  which  were  once  in  harmony  with 
men's  feelings,  came  to  be  regarded  as  barbarous.  The 
subjects  of  the  abstract  right,  and  of  the  end  of  punish- 
ment, began  then  to  attract  attention. 

About  the  middle  of  the  eighteenth  century,  Beccaria  ad- 
vanced the  doctrine,  that  all  chastisement  is  unjust,  when  it 
is  not  necessary  to  the  preservation  of  the  public  liberty. 
The  foundation  of  the  right  of  punishment,  according  to 
Beccaria,  is  the  right  of  society  to  defend  itself.  He  sup- 
poses an  original  compact,  by  which  men,  previously  inde- 
pendent and  isolated,  became  united  in  society,  and  sacrificed 
a  portion  of  their  liberty,  in  order  to  enjoy  the  residue  in 
greater  security.  The  sum  of  all  these  portions  forms  the 
power  of  the  nation,  deposited  in  the  hands  of  the  sovereign. 
Hence,  it  follows,  that  every  exercise  of  the  right  to  punish, 
which  is  not  absolutely  necessary  to  the  defence  of  society, 
is  an  abuse  and  not  a  right 

This  system  of  defence  has  been  followed  by  the  French 
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and  Eaglish  writers,  since  the  time  of  Beccaria.  Mably 
and  the  French  philosophers  of  the  eighteenth  century  em- 
braced it ;  and,  on  the  same  principle,  Rousseau  founded  the 
laws  of  his  Social  Contract.  The  doctrine  was  also  laid 
down  by  Blackstone  in  his  Commentaries,  and  by  Phillips 
in  bis  work  on  juries.  Vattcl  and  the  writers  of  his  school 
recognise  as  the  basis  of  the  right  of  punishment  the  neces- 
sity of  securing  the  safety  of  the  state  and  of  its  citizens. 
Two  objections  may  be  urged  against  this  system.  The  first 
isj  that  the  doctrine  of  the  social  compact,  or  of  an  anterior 
consent  of  individuals  in  relation  to  the  application  of  pun- 
ishments, is  a  mere  fiction.  The  state  of  society  is  a  moral 
necessity  of  human  nature ;  and  all  history  proclaims,  that 
the  social  is  the  natural  state  of  man.  In  the  second  place, 
the  right  of  lawful  defence  is  not  coextensive  with  the  right 
to  pimish,  and,  consequently,  cannot  be  the  basis  of  the 
latter.  The  right  of  lawful  defence  is  the  natural  right  to 
repulse  force  by  force,  or,  in  other  words,  the  right  of  war. 
But  this  right  ceases  with  the  agression  which  gives  rise  to 
it;  and  when  the  danger  is  over,  and  the  aggressor  dis- 
armed, the  right  to  strike  in  lawful  defence  is  certainly  at 
an  end.  The  right  to  punish,  however,  extends  beyond  the 
immediate  duiger  of  the  attack ;  and  is  usually  applied  long 
after  any  danger  from  the  offence  is  apprehended.  If  the 
right  of  lawful  defence  against  aggression  be  distinguished 
from  the  right  to  guard  against  attack,  it  seems  clear,  there- 
fore, that  the  former  cannot  be  the  foundation  of  the  right 
to  punish. 

The  theory  of  lawful  defence,  notwithstanding  these  ob- 
jections, has  been  maintained  by  some  distinguished  writers, 
but  with  important  modifications.  Abandoning  the  fiction 
of  an  original  compact,  they  consider  it  the  duty  of  man  to 
live  in  society,  and  they  attribute  (o  society,  in  its  collective 
capacity,  a  power  to  intervene  for  the  defence  of  a  right 
attacked.  The  natural  limit  to  this  intervention  is  the  secu- 
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tity  of  the  riglit  which  its  object  is  to  defend.  In  this  sys- 
tem, consequently,  crimes  are  only  considered  iu  their  rela- 
tion to  the  preservation  of  society ;  every  repressive  action 
which  exceeds  this  end  ceases  to  be  lawful.  The  partisans 
of  this  system  bare  at  the  same  time  attempted  to  make  it 
coincide  with  the  principle  of  moral  justice.  The  legislator 
acts  in  virtue  of  the  right  of  defence,  but  his  action  must 
be  confined  within  the  circle  traced  by  the  rule  of  justice ; 
be  may  denounce  as  crimes  acts  which  are  injurious  to 
society,  provided  only  that  they  are  culpable  in  the  eye  of 
human  conscience.  This  is  the  doctrine  of  several  late 
French  writers,  namely,  of  Lucas,  Comte,  and  Pasloret. 
This  system,  which  may  be  called  the  theory  of  indirect 
defence,  is  the  system  of  Beccaria,  limited  and  controlled 
by  the  principle  of  moral  justice.  Under  the  first  point  of 
view,  its  advocates  appear  to  coosider  defence  as  the  right 
only  of  opposing  a  barrier  to  the  action  of  crime;  the  power 
of  society  is  to  be  exerted  to  defend  and  not  to  punish.  But, 
against  whom  is  this  defence  to  be  directed  ?  Not  against 
the  delinquent,  certainly,  who  has  been  seized  and  disarmed; 
for,  as  already  remarked,  the  right  of  defence  cannot  survive 
the  attack.  It  must  consequently  be  directed  against  future 
delinquents, — against  crimes  hereafter  to  be  committed.  But 
this  amounts  to  introducing  into  the  law  the  principle  of  in- 
timidation, the  direct  consequence  of  which  is  to  exa^erate 
punishments.  This  inevitable  tendency  is  weakened,  ia 
fact,  by  the  secondary  effect  of  the  principle  of  moral  justice, 
the  object  of  which  is  to  proporijon  punishments  to  the  in- 
trinsic nature  of  the  acts  denounced  as  crimes.  But  this 
alliance  of  two  rules,  which,  if  not  contradictory,  are  at 
least  very  distinct,  breaks  the  unity  of  the  theory,  and  coo- 
tinually  embarrasses  its  application.  It  is  in  this  point  of 
view,  particularly,  that  this  system  has  been  the  object  of 
criticism. 
The  system  of  general  uUlity,  advanced  by  Bentham, 
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next  demands  our  attention.  "  That  which  justifies  puni^- 
ment,"  says  Bentham,  "  is  its  greater  utiUty,  or,  to  speak 
more  properly,  its  necessity.  Delinquents  are  public  ene- 
mies. Where  is  the  need  of  asking  enemies  to  consent  to 
being  disarmed  or  restrained?"  In  this  doctrine,  general 
utility  is  the  pripciple ;  the  material  end  of  punishment,  its 
dominant  idea,  is  the  effect  of  pnnishment  on  the  multitude, 
or  intimidation.  It  is  of  little  importance  to  the  legislator, 
whether  the  distribution  of  punishments  conforms  to  the 
rules  of  real  justice,  for  an  apparent  justice  has  the  same 
effects.  Penal  law  has  but  a  single  object,  which  is  to  im- 
press upon  the  citizens  the  terror  of  punishment ;  as  its  in- 
criminations are  founded  on  the  single  basis  of  the  interest 
of  the  majority  of  society  in  the  repression  of  acts  denounced 
as  crimes. 

If  we  examine  this  theory  in  the  absolute  point  of  view, 
in  which  it  is  above  presented,  it  will  be  easy  to  perceive  its 
defects.  It  is  nothing  more  than  an  application  to  society 
in  general  of  the  principle  of  personal  interest.  But,  if  this 
principle  is  not  an  adequate  rule  for  our  actions  and  our 
duties,  how  can  it  suffice  to  legitimate  punishment  ?  Utility 
is  a  necessary  element  of  all  punishment,  in  this  sense,  that 
no  useless  punishment  ought  to  be  applied,  but  this  utility 
does  not  constitute  a  right ;  for  how  shall  it  be  established? 
Will  it  not  vary,  according  to  an  infinite  diversity  of  cir- 
cumstances,— the  climates,  wants,  habits,  and  manners  of 
nations?  It  is  not  a  principle,  but  a  fact;  and,  consequent- 
ly, a  movable  basis,  susceptible  of  infinite  modifications. 
With  such  a  rule,  what  security  would  the  members  of  the 
social  body  have  against  arbitrary  power!  What  is  to  pre- 
vent an  act,  which  is  to  day  innocent,  from  being  made  an 
offence  tomorrow  1  Who  shall  set  limits  (o  the  incriminations 
of  the  legislator,  or  to  the  exaggeration  of  punishments? 
The  general  utility,  a  vague  and  indefinite  expression,  can 
justify  every  thing,  even  atrocities. 
24* 
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It  ought  to  be  remarked,  however,  (hat  this  system  might 
lose  the  greater  part  of  its  inconveniences  in  the  hands  of  a 
legislator,  who  regarded  the  utilitarian  principle  as  the 
well  understood  utility  of  society.  The  first  want  of  society 
is  an  exact  distribution  of  justice ;  but,  such  a  result,  in  the 
case  supposed,  would  be  due  to  the  secondary  influence  of  a 
moral  principle,  and  not  to  the  application  of  the  doctrine  of 
interest 

The  last  theory  which  we  shall  mention,  before  proceed- 
ing to  an  examination  of  the  systems  professed  in  modem 
times  by  the  German  philosophers  and  jurists,  is  that  ad- 
vanced by  the  celebrated  professor  Rossi,  in  his  treatise  on 
penal  law.  Rejecting  both  the  principle  of  uliUty  and  that 
of  lawful  defence,  this  author  seeks  for  the  principle  and 
the  reason  of  penal  justice  in  the  moral  law  revealed  to  us 
by  conscience.  This  tribunal  of  conscience,  which  separates 
the  evil  from  the  good,  the  jitst  from  the  unjust,  reveals  to 
man  the  immutable  rules  of  duty,  and  teaches  him  that  he 
is  responsible  for  his  actions.  The  moral  duty  and  the 
responsibility  of  a  free  and  intelligent  being  are  the  basis  of 
penal  justice. 

But  man  must  not  be  considered  merely  as  an  isolated 
being ;  society  has  been  given  to  him  as  a  means  of  assist- 
ance and  development ;  it  is  his  natural  state ;  and  social 
existence  is  one  of  his  duties.  This  principle,  when  com- 
bined with  the  first,  leads  to  the  corollary,  that  society  or 
the  social  power  which  represents  it  has  the  right  to  punish 
those  who  disturb  it ;  but  that  this  right  to  punish  is  sub- 
ordinated in  its  exercise  to  the  existence  of  the  violation  of 
a  duty,  to  the  existence  of  a  moral  infraction.  In  this 
theory,  therefore,  punishment  is  not  an  evil  indicted  for  the 
interest  of  any  number  of  individuals  whatever,  or  with 
the  view  to  produce  an  useful  impression  on  the  multitude. 
Punishment  in  itself  is  only  the  reparation  of  a  violated 
duty,  the  retribution  of  evil  for  evil. 
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As  the  application  of  punishments,  howeveT,  has  for  its 
final  end  the  piesetration  of  the  social  order,  there  exists 
another  indispensable  element  of  this  application.  Absolute 
justice  is  not  the  same  thing  as  social  justice,  though  ihey 
are  both  derived  from  the  same  source.  Social  justice  is 
limited  by  the  wants  of  the  social  order  and  by  the  imper- 
fection of  its  means  of  action.  The  legislator  would  conse- 
quently exceed  bis  powers,  if  he  should  inflict  punishment 
upon  an  act,  the  repression  of  which  was  not  demanded  by 
the  social  order,  or  the  prosecution  of  which  would  lead  to 
more  damage  than  benefit  to  society.  Here  we  meet  again 
the  principle  of  utility,  but  as  an  element  merely,  and  not 
as  a  circumstance  constitutive  of  crime.  The  legislator  may 
be  deceived,  in  what  he  supposes  to  be  the  expression  of  a 
social  want;  but  his  error  will  be  the  lessdangerous,  because 
the  utility  of  a  punishment  is  not  enough  of  itself  to  make 
an  act  criminal ;  the  act  must  also  be  criminal  in  the  judg- 
ment of  conscience. 

The  conclusion  is,  that  penal  justice  cannot  lawfully  be 
exercised,  except  so  far  as  the  punishments  which  it  indicts 
are  founded  upon  the  following  conditions,  namely :  1,  that 
the  act  to  be  punished  is  immoral,  which  constitutes  the 
intrinsic  justice  of  punishment ;  S,  that  the  punishment  is 
necessary  to  the  preservation  of  the  social  order.  These  are 
the  rules,  which  form  the  basis  of  the  theory  proposed  by 
Rossi. 

These  different  systems  may  be  summed  up  in  a  few 
words.  One  derives  the  right  to  punish  from  an  original 
compact  between  the  members  of  society ;  a  second  refers 
it  to  a  right  of  defence  which  it  attributes  to  the  social 
power ;  a  third  to  an  exclusive  principle  of  utility ;  and  a 
fourth  to  the  principle  of  moral  justice. 

Mr.  Livingston  does  not  adopt  any  one  of  these  theories 
in  his  system  of  penal  law ;  he  rather  seems  to  approve  of 
them  all.    He  remarks,  that,  "  if  the  supposed  social  con- 
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tract  erer  existed,  the  foundation  of  it  must  have  been  the 
preserratioa  of  the  natural  rights  of  its  tnembers.  And  (his 
makes  it,  in  all  its  effects,  the  same  as  the  theory  which 
adopts  abstract  justice  as  the  basis  of  the  right  to  puqish ; 
which,  properly  defined,  is  only  that  which  secures  to  every 
one  his  right ;  and,  if  utility,  the  remaining  source  to  which 
this  power  is  referred,  be  found  to  be  so  closely  united  with 
justice,  as  in  penal  jurisprudence  to  be  inseparable,  it  will 
follow,  that  any  system  founded  on  one  of  tliese  principles 
must  be  supported  by  the  other."  Thongh  Mr.  Livingston 
does  not  expressly  give  his  sanction  to  any  of  the  theories 
of  the  right  to  punish,  which  have  been  mentioned,  he 
seems  nevertheless  to  have  had  one  of  his  own.  In  the  in- 
troductory title  to  his  "  system  of  penal  law,"  he  lays  down 
the  following  "fundamental  truths,"  as  the  basis  of  the 
legislation  which  he  recommends  to  the  state  of  Louisiana. 

"  Vengeance  is  unknown  to  the  law.  The  only  object  of 
punishment  is  to  prevent  the  commission  of  offences.  It 
should  be  calculated  to  operate  : 

"First,  on  the  delinquent,  so  as  by  seclusion  to  deprive 
him  of  the  present  means,  and  by  habits  of  industry  and 
temperance,  of  any  future  desire,  to  repeat  the  offence ; 

"  Secondly,  on  the  rest  of  the  community,  so  as  to  deter 
them  by  the  example,  from  a  like  contravention  of  the  laws. 
No  punishments,  greater  than  are  necessary  to  effect  these 
ends,  ought  to  be  indicted." 

We  come  now  to  the  theories,  which  have  been  professed 
by  the  German  philosophers  and  jurisconsults.  They  may 
be  divided  into  three  kinds:  1,  absolute  theories,  in  which 
the  right  to  punish  is  justified  in  itself;  2,  relative,  in  which 
the  right  to  punish  is  justified  by  the  object  which  the 
legislator  has  in  view;  and,  3,  mixed  theories,  in  which 
several  objects  are  proposed. 

Of  the  absolute  theories  we  shall  notice  those  of  Kant, 
Heoke,  and    Jarke;   of  the  relative,  those  of  Bohmer, 
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Gmelin,  Feuerbach,  and  some  others  j  and  of  the  mixed, 
those  of  LeTser  and  Welker. 

ABSOLUTE   TBEOEIES. 

1.  Kant.  This  philosopher  and  his  school  admit  the 
absolute  principle  of  the  law  of  relaliatioD.  But  this  ex- 
pression must  not  be  talcen  hterally;  for  it  does  not  refer  to 
the  external  form  of  the  punishment,  or  require  that  the 
punishment  should  be  identical  with  the  evil  commitied  by 
the  offender.  The  application  of  such  a  principle  would  be 
altogether  too  lidicnlous  to  be  attributed  in  good  failh  to  the 
genius  of  Kant  and  his  school.  This  system  regards  the 
offender  as  a  being  who  has  broken  with  society,  and  who 
has  consequently  put  himself  out  of  the  protection  of  the 
law.  In  order  to  enable  him  to  recover  his  social  position, 
the  evil  which  he  has  committed  is  to  be  effaced  by  the  evil 
which  be  is  bound  to  suffer,  which  is  nothing  more  than  the 
reaction  against  his  own  act :  "  The  evil  which  thou  doest 
to  another  falls  back  upon  thyself." 

In  virtue  of  this  principle,  the  punishment,  though  identi- 
cal in  its  nature,  must,  in  ilsform  and  application,  be  adapt- 
ed to  the  individual  and  to  circumstances.  It  is  easy  to 
see,  that  this  theory,  however  absolute  it  may  be,  always 
comes  back  to  the  existence  of  a  social  contract. 

To  the  objection,  that  the  offender  who  loses  his  social 
rights  is  sufficiently  punished,  and  that  society  has  no  other 
right  than  that  of  expelling  a  member  who  has  failed  iu 
respect  to  the  law,  Ficbte  answers,  that  it  is  for  the  inter- 
est of  the  offender  himself  to  be  punished,  and  that  society 
ought  not  to  suffer  the  loss  of  one  of  its  members,  who  may 
still  be  useful,  after  being  reconciled  to  it  by  the  expiation 
of  his  crime.  This  mode  of  justifying  punishment  is 
wholly  fictitious ;  for  a  contract  is  not  obligatory,  unless  it 
is  agreed  to  without  constraint  and  with  full  knowledge  of 
the  subject. 
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Il  would  be  quite  absurd  to  undertake  to  apply  this  theory 
iu  Germany,  where  there  is  neither  any  social  contract,  nor 
any  general  concurrence  of  all  the  citizens  in  the  making  of 
the  law.  As  to  the  supposed  interest  of  the  offender  in 
suffering  the  punishment,  according  to  the  argument  of 
Pichte,  it  would  at  least  be  necessary  to  ascertain,  whether 
he  was  willing  again  to  enter  society. 

2.  Henke.  Tho  sentiment  of  the  just  and  the  unjust  is 
innate  in  the  heart  of  man.  Society  develops  this  senti- 
ment and  sanctions  it  by  public  institutions.  He  who 
attacks  the  law  must  necessarily  experience  the  reaction  of 
the  law.  This  reaction,  which  is  necossary,  spontaneous, 
and  proportional  to  the  principal  action,  is  the  penal  effect 
of  the  law. 

To  this  theory,  there  are  three  principal  objections.  First, 
in  point  of  principle,  it  confounds  absolute  justice  with  the 
tenor  of  positive  law,  A  principle  has  no  need  of  the  hand 
of  man  to  esist ;  it  demands  neither  threats  nor  punish- 
ment; and,  least  of  all,  does  it  require  the  employment  of 
force  to  sustain  it  Second,  in  relation  to  the  special  law,  it 
admits  that  the  penal  law  is  the  expression  of  justice,  that 
is  to  say,  it  takes  for  granted  what  it  ought  to  proTe.  A 
law  dictated  by  the  sovereign  power  may  be  useful  to 
certain  interests ;  but  it  is  not  for  that  reason  jusL  If  this 
were  not  so,  all  laws  would  be  just,  and  there  would  no 
longer  be  any  bad  or  any  good  laws.  Third,  in  relation  to 
the  individual,  the  sentiments  and  ideas  of  what  is  just 
and  what  is  unjust  differ  according  to  persons,  manners,  and 
circumstances ;  and,  consequently,  the  theory  is  wanting  in 
a  general  basis. 

3.  Jarke.  It  cannot  belong  to  man  to  judge  of  and  to 
condemn  his  neighbor.  It  is  only  in  virtue  of  a  divine  man- 
date, that  the  sovereign  maintains  order  in  the  stale,  and 
punishes  those  who  despise  the  celestial  commands.  Bnt 
the  will  of  God  is  not  manifested  in  the  laws  of  nature 
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alone;  it  appears  also  in  the  social  stale  into  which  men 
are  organized.  It  is,  therefoie,  in  virtue  of  this  supreme 
will,  of  which  the  law  is  merely  the  expression,  that  the 
guilty  are  subjected  to  punishment 

This  theory  differs  from  the  preceding  only  in  this :  it 
puts  God  in  the  place  of  a  principle,  and  a  human  manda- 
tary in  the  place  of  a  special  law.  It  is  the  theory  of  Henke 
personified. 

BELATITG    THEOKIGS. 

1.  Bohtner,  Gtnelin.  The  most  popular  and  the  most 
unjust  of  all  theories,  says  Henke,  is  that  which  considers 
punishment  as  a  means  of  inspiring  horror  for  crime.  The 
vulgar  mind  scarce  makes  any  difference  between  the  legal 
foundatioD  and  the  object  of  punishment ;  and  as  men 
generally  think  rather  of  what  is  useful  than  of  what  is  just, 
we  can  readily  understand  that  the  theory  of  intimidation 
is  the  most  ancient.  At  the  present  day,  the  partisans  of 
this  school  in  Germany  are  not  numerous.  It  is  no  longer 
thought  right  to  make  use  of  the  person  of  a  criminal,  to 
remove  illegal  temptations  from  the  minds  of  the  rest  of  the 
citizens,  by  the  example  of  his  torments.  Philosophers  and 
jurisconsults  are  agreed,  that  man  ought  not  any  longer  to 
be  an  instrument  of  society ;  on  the  contrary,  he  is  above 
society ;  and  the  latter,  in  relation  to  him,  is  only  a  means 
of  assuring  him  the  liberty  of  his  person  and  the  security  of 
bis  property.  Bui  what  do  the  partisans  of  this  doctrine 
require?  They  make  use  of  man  as  of  a  thing  which  be- 
longs to  them  of  right ;  without  inquiring  what  the  source 
is  from  whence  this  prerogative  flows, — what  would  be  for 
the  interest  of  the  criminal, — what  society  might  gain  by 
improving  him, — and  whether  some  other  remedy  might 
Dot  be  devised,  to  prevent  the  evil  which  they  abhor,  and 
which  they  seek  to  make  detested.  The  person  of  an 
offender  is  made  use  of  to  present  a  barbarous  spectacle, 
which  may  frequently  become  dangerous. 

,    .__iv,Goog[c' 


370  Theories  of  the  Right  and  Object  of  Punishment.  [Jan. 

The  sentiments  of  justice,  of  goodness,  and  of  virtue,  are 
the  result  of  a  moral  faculty,  which  is  not  produced  either 
by  horror  or  by  interest.  Punishment  has  only  a  negative 
effect;  a  legislator,  who  thinks  to  prevent  evil  by  evil, 
descends  from  the  elevated  point  of  view  of  justice,  to  be- 
come a  partisan ;  his  intervention  has  the  character  of 
vengeance ;  it  irritates  instead  of  convincing ;  the  horror  of 
the  punishment  takes  the  place  of  respect  for  the  law;  and 
as  soon  as  the  offender  is  sure  to  escape  from  the  hands  of 
the  executioners,  he  no  longer  has  any  reason  for  not  yield- 
ing to  his  criminal  temptations. 

S.  Feiierbach.  The  following  sentences  of  Seneca  {de 
ira,  lib.  i.  cap.  uU.)  express  the  theory  of  this  celebrated 
criminalist :  Nemo  prudens  punit  quia  peccatvm  est,  sed  ne 
peccetur.  Renovari  enim  praterea  non  possunl,  futura  pro- 
hiientur.  This  was  also  the  theory  of  Plato;  and  it  has 
been  embraced  by  many  modern  jurisconsults.  It  admits 
in  human  nature  two  inclinations,  one  to  evil,  and  the 
other  to  good.  Man  is  thus  vibrating  between  the  advantage 
which  would  result  to  him  from  a  violation  of  the  law,  and 
the  evil  which  would  follow  the  execution  of  his  criminal 
project. 

In  this  struggle,  it  is  the  businese  of  the  legislator  to 
intervene,  and  to  repulse  the  criminal  desire  by  the  prospect 
of  a  punishment,  which  must  consequently  be  more  power- 
ful than  the  temptation  to  crime.  In  this  manner,  penal 
legislation  acts  as  a  psychological  restraint,  and  makes  the 
balance  incline  in  favor  of  legal  order. 

It  has  been  objected  against  this  theory,  that  it  is  subject 
to  the  defect  common  to  all  the  preventive  theories.  If  other 
persons  be-sides  the  offender  himself  are  to  be  deterred  from 
the  crime,  then  the  offender  is  made  an  instrument  to 
frighten  others.  But  if  it  is  necessary  only  to  prevent  the 
offender  himself  from  repeating  his  unlawful  act,  then  it 
cannot  be  'necessary  to  punish  in  a  case  where  a  repetition 
}f  the  offence  is  evidently  impossible. 
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Besides,  this  theory  has  no  general  foundation  ;'  for  the 
inclinations  to  good  and  evil  being  of  a  different  oature,  and 
of  unequal  power  according  to  the  characters  and  inclina- 
tions of  individuals,  it  follows,  that  it  would  be  necessary 
to  establish  a  particular  penalty  for  each  individual,  and  toin- 
flictit  insuch  a  manner,  that  the  punishment  should  always 
be  the  opposite  extreme  of  the  inclinations  of  (he  offender. 
No  one  can  pretend,  that  the  desire  to  do  evil,  and  the  fear 
inspired  by  the  prospect  of  chastisement,  act  in  the  same 
degree  in  all  cases,  in  all  circumstances,  on  all  individuals. 
The  system  of  Feuerbach  has,  notwithslanding,  been  adopt- 
ed in  Bavaria,  and  constitutes  the  foundation  of  the  new 
criminal  code  of  that  country. 

To  the  text  of  the  Bavarian  code,  notes  have  been  added 
by  another  very  distinguished  jurisconsult,  Gouner,  who 
died  some  years  since  at  Munich.  These  notes,  which 
have  the  force  of  law,  very  frequently  derogate  from  the 
principles  advanced  by  Feuerbach.  It  must  be  added,  also, 
that  the  author,  by  bringing  forward  several  other  principles, 
among  which  is  that  of  moral  constraint,  seems  to  have 
abandoned  his  theory.  I'he  gradation  of  punishments  in 
Bavaria  is  regulated  by  the  feelings  of  the  jurisconsult;  and 
a  crime  is  punished  with  severity  or  otherwise,  according 
to  the  opinion  entertained  by  Feuerbach  of  the  temptation 
to  commit  it.  , 

3.  Other  systems,  which  have  been  taught  with  more 
or  less  of  success,  do  not  undertake  so  much  to  establish 
the  right  to  punish,  as  to  indicate  the  object  of  punishment. 
Ahnost  all  are  agreed  upon  the  point,  that  punishment  ought 
not  to  be  vengeance :  but  some  propose  to  defend  the 
stale,  as  Martin  and  Schulze;  others  to  restore  violated 
rights,  as  Klein ;  others  propose  to  improve  the  person  of 
the  guilty,  as  Spangenberg  and  Helzer  ;  some  philosophers 
only  have  entirely  rejected  the  right  to  punish  as  immoral 
and  unworthy  of  a  civilized  society,  as  Abieht  and  Krauae. 
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These  authors  protest  vividly  against  that  elasticity  of  ihe 
common  law,  which  is  made  to  bend  to  the  will  of  the 
majority,  and  destroys  individuality  in  order  to  preserve 
the  integrity  of  the  body  politic.  According  to  Ihem,  abso- 
lute justice,  that  is  to  say,  natural  right,  being  once  ad- 
mitted, can  never  receive  any  modification,  whatever  may 
be  the  circumstances,  the  number,  and  the  quality  of  the 
persons  who  demand  it.  Thus,  the  interests  of  an  indi- 
viduality, by  the  side  of  which  reason  and  right  are  found, 
ought  never  to  be  sacrificed  to  ideas  of  generality.  On  the 
other  hand,  however,  these  authors  admit,  that  an  offender 
sins  only  because  he  is  weak  or  drawn  into  error.  It  is 
necessary,  therefore,  to  take  measures  for  his  improvement ; 
but  such  an  infiuence  of  the  body  politic  upon  the  individ- 
ual, does  not  deserve  the  name  of  punishment. 

MIXED    SYSTEMS. 

The  mixed  systems,  the  most  complicated  of  which  have 
been  developed  by  Leyser  and  Welker,  propose  to  effect 
several  objects  at  the  same  timeby  the  application  of  punish- 
ment; as  to  indemnify  and  avenge  the  person  of  the  injured 
party,  to  give  satisfaction  to  the  violated  law,  &c. 

If  alt  Ihe  relative  theories  are  each  the  result  of  a  personal 
sensation,  or  the  expression  of  an  object  purely  political, 
the  mixture  of  all  these  doctrines  must  necessarily  increase 
the  uncertainty  and  confusion,  when  an  application  is  made 
of  them  in  one  and  the  same  system  of  law. 

Besides,  the  mixed  theories  add  nothing  which  can  justify 
punishment ;  for  the  pretended  greatest  utility  is  not  the 
criterion  of  the  just;  otherwise  there  would  be  no  principles, 
but  only  interests ;  and  right  would  always  be  on  the  side 
of  the  greatest  number. 

The  above  are  some,  probably  not  all,  of  the  theories, 
which  have  been  assumed  in  modern  times,  particularly  in 
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Gennany,  as  the  basis  of  the  right  or  of  the  object  of  punish- 
ment, la  this  country,  very  little  attention  has  been  given 
to  the  subject.  Our  criminal  law  is  almost  wholly  of  modera 
growth,  and  the  result  of  our  own  positive  legislation.  We 
have  had  no  ancient  abuses  to  attack  or  to  defend.  The 
question  of  the  abolition  of  the  punishment  of  death,  either 
wholly  or  in  part,  is  the  only  one,  we  believe,  which  has  led 
our  jurists  and  legislators  to  investigate  the  nature  of  the 
right  of  punishment;  and  this  question,  whenever  it  has 
been  brought  to  the  decision  of  our  legislative  assemblies, 
has  been  decided  upon  practical  rather  than  theoretical 
grounds. 

In  regard  to  the  subject  of  prison  discipline,  and  the 
improvement  of  the  moral  condition  of  criminals,  the 
latter  has  been  admitted  as  one  of  the  legitimate  objects  of 
punishment,  without  stopping  to  inquire  whether  it  is  the 
only  or  ought  to  be  made  the  paramount  one.  A  knowledge 
of  these  various  theories,  therefore,  is  not  likely  perhaps  to 
be  of  much  practical  value,  in  this  country ;  but  as  ex- 
planatory of  foreign  systems  of  criminal  law,  and  as  the 
resntta  of  much  profound  and  acute  investigation,  we  think 
the  foregoing  brief  sketch  of  them  will  not  be  wholly  with- 
out interest  for  our  readers.  L.  s.  c. 


AHT.  Vm.— BIOGRAPHICAL  SKETCH  OF  JAMES  C.  ALVORD. 
In  the  recent  death  of  James  C.  Alvord,  Esq.  of  Greenfield, 
Mass.,  the  community  at  lai^e,  no  less  than  the  legal  pro- 
fession, has  sustained  a  severe  loss.  He  died  at  an  age 
when  most  men  are  but  just  assuming  the  duties  and  em- 
ployments of  manhood,  and  but  just  emerging  from  the 
restless  agitations  and  uncertainties  of  youth ;  yet  be  bad 
done  so  much  and  improved  his  opportunities  with  so  rare 
a  spirit,  that  he  had  won  the  consideration  and  attfiined  to 
the  excellence,  which  usually  follow  years  of  vigorous 
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action  and  manly  self-coDtrol.  His  death  is  not  to  be  la- 
mented as  that  of  a  young  man  of  great  promise,  for  io 
him  were  combined  the  assurance  which  springs  from  the 
continued  performance  of  high  duties,  with  the  promise  that 
clings  inseparably  to  the  early  period  of  life.  We  saw  in 
him  at  once  the  beauty  of  the  bud  and  of  the  dower.  His 
death  has  left  a  chasm  in  society  which  cannot  be  leadily 
filled.  We  miss  the  sagacious  statesman,  the  sound  and 
learned  lawyer,  the  public-spirited  citizen,  one  who  had 
been  tried  in  all  the  relations  of  life,  public  and  private,  and 
been  found  &ithful  in  them  all. 

He  was  born  in  Greenwich,  in  the  county  of  Franklin,  in 
the  year  18(^.  He  was  the  eldest  son  of  Elijah  Alvord, 
Csq.,  the  clerk  of  the  courts  for  the  county  of  Franklin. 
After  the  usual  preparatory  studies,  he  entered  Dartmouth 
college  and  was  graduated  with  distinguished  honor  in 
1826.  Immediately  upon  leaving  college,  he  entered  upon 
his  professional  studies,  in  the  office  of  his  father  at  Green- 
field,  and  prosecuted  them  further,  at  the  law-schools  of 
New  Haven  and  Cambridge.  It  was  at  this  latter  place,  in 
the  summer  of  1830,  that  the  writer  of  this  article  first  be- 
came acquainted  with  him.  He  bore  about  him  at  that 
time  the  marks  of  manifest  superiority,  and  those  who  be- 
came well  acquainted  with  him  felt  no  surprise  at  his  sub- 
sequent rapid  progress.  There  was  the  maturity  of  man- 
hood, both  in  his  person  and  in  his  mind.  With  the  warmth, 
simplicity  and  frankness  of  youlh,  he  had  none  of  its  weak- 
nesses and  vas  above  its  usual  temptations.  Indolence 
was  impossible  to  a  nature  of  such  powerful  activity,  and 
pleasure  had  no  charm  to  his  well-regulated  mind.  His  love 
of  study  was  seconded  by  a  robust  frame  and  a  constitutiim, 
apparently,  of  great  vigor.  He  was  at  that  time,  even,  a 
ripe  and  soimd  lawyer.  He  had  read  extensively  and  thought 
deeply  on  legal  subjects,  and  his  knowledge  of  law  was  free 
from  that  crudeuess,  usually  found  in  young  lawyers,  how* 
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ever  much,  or  rather,  however  many  books  they  may  have 
read.  He  spoke  with  fluent  and  dignified  self-possession ; 
there  was  no  lack  of  youthful  ardor  and  impassioned  power, 
but  his  speaking  was  most  remarkable  for  a  certain  weight 
and  impressiveness,  more  natural  to  the  age  of  forty  than 
to  that  of  twenty.  He  had  none  of  the  leserve  and  coldness 
sometimes  accompanying  young  men  of  his  intellectual 
maturity,  but  was  social  in  his  tastes  and  ready  in  his 
sympathies.  He  was  generous,  warm-hearted  and  cordial, 
easily  winning  friends  and  keeping  them  when  won,  and  in 
the  interchange  of  aflection  giving  as  much  as  he  received. 
Soon  after  this  period,  he  commenced  the  practice  of  the 
law  in  Greenfield,  and  subsequently  formed  a  connexion  in 
professional  business  with  his  maternal  uncle,  the  honorable 
Daniel  Wells.  He  immediately  took  a  prominent  position 
at  the  bar,  passing  over  at  a  bound  the  space  which  young 
lawyers  are  usually  doomed  to  more  through  at  a  snail's 
pace,  and  without  feeling  for  a  moment  the  heart-sickness 
of  hope  deferred,  became  at  once  fully  occupied  with  im- 
portant and  responsible  business.  This  early  success  by  no 
means  arose  from  want  of  fitting  competitors.  The  banks 
of  the  Connecticut  have  always  been  fruitful  in  good  law- 
yers, and  never  more  so  than  at  the  present  time ;  and  those 
who  know  the  professional  merits  of  the  antagonists,  with 
whom  ho  was  called  to  measure  his  youthful  strength,  need 
not  be  told  that  he  was  not  allowed  to  take  the  place  which 
he  did,  without  showing  the  most  satisfactory  intellectual 
credentials.  His  professional  labors  sustained  a  short  inler- 
ruption  in  the  summer  of  1833,  when,  upon  the  lamented 
death  of  professor  Ashmun,  he  was  selected  to  occupy  his 
place  as  instructer  in  the  law  school  of  Harvard  University, 
until  the  choice  of  a  permanent  professor  should  be  made. 
This  was  a  highly  flattering  compliment  to  his  professional 
standing,  and  the  admirable  manner  in  which  he  discharged 
the  duties  of  teacher  justified  the  propriety  of  the  choice.    As 
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he  was  but  a  year  or  two  older  thao  most  of  his  pupils,  his 
position  was  not  without  difficulty,  but  such  was  the  lead- 
iaess  and  extent  of  bis  learning,  so  successful  was  be  in 
imparting  bia  stores  of  knowledge,  his  deportment  was  so 
characterized  by  real  dignity  and  the  absence  of  false  as- 
sumption, that  the  most  harmonious  relations  were  estab- 
lished between  the  teacher  and  the  taught,  and  his  labors 
became  as  agreeable  to  himself  as  they  were  beneficial  to 
others. 

He  immediately  resumed  the  practice  of  the  law,  in  which 
he  was  actively  engaged  during  the  remainder  of  his  life, 
except  in  those  intervals  in  which  he  was  serving  his  fellow- 
citizens  in  a  public  capacity.  He  was  retained  on  one  side 
or  the  other  of  every  important  cause  which  arose  in  the 
part  of  the  state  in  which  he  lived.  He  labored  conscien- 
tiously and  assiduously  in  behalf  of  his  clients.  The  vol- 
umes of  the  reports  will  shew  how  faithfully  and  elaborately 
he  argued  the  questions  of  law  which  arose  in  the  course  of 
bis  practice,  and  in  the  preparation  of  the  cases  which  were 
to  be  argued  before  a  jury,  he  was  Dot  less  diligent  and 
thorough.  He  was  elected  by  the  citizens  of  Greenfield,  a 
member  of  the  house  of  representatives,  in  1S37,  and  by 
the  inhabitants  of  the  county  of  Franklin,  a  membei  of  the 
senate,  in  1838.  He  was  appointed,  in  1838,  one  of  the  com- 
missioners for  codifying  the  criminal  law  of  the  commoo- 
wealth.  In  November,  1838,  he  was  elected  a  representative 
to  congress  from  the  sixth  district,  in  the  place  of  the  honor- 
able George  Grennell,  who  declined  a  reelection.  But  his 
brilliant  career  of  usefulness  and  distinction  was  destined  to 
be  soon  cut  short,  and  the  places  that  knew  him  were  to 
know  him  no  more.  During  the  early  part  of  the  last 
summer,  be  was  most  laboriously  occupied  in  his  duties  as 
commissioner  for  codifying  the  criminal  law,  and  in  the  latter 
part  of  it,  be  was  attacked  by  a  disease  of  the  bowels, 
which,  after  some  weeks  of  sufieriog,  during  which  the 
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minds  oi  his  relatires  and  frieods  were  altematii^  between 
hope  and  fear,  resulted  in  his  death  oo  the  twenty-seventh 
daf  of  September  last 

From  the  date  of  his  admission  to  the  bai,  Mr.  Alrord's 
pKifesaioiia]  labors  engrossed  the  principal  part  (A  his  tim« 
and  enei^;ies,  and  it  is  in  his  capacity  bS  lawyer  that  bis 
intellectual  claims  are  most  fairly  lo  be  estimated.  Lawyers, 
even  distinguished  and  successfnl  ones,  may  be  divided  into 
two  classes ;  those  who  are  bom  lawyers  and  those  who 
make  themselves  such.  Some  men  have  a  certain  natnral 
aptitude  for  the  law,  and  its  principles  are  readily  assimi- 
lated to  theii  minds.  The  stndy  of  lav  is  a  congenial  em- 
ployment, aod  they  find  themselves  at  home  in  its  tangled 
maaea.  Others,  on  the  contrary,  seem,  in  making  themselves 
lawyers,  to  have  overcome  a  certain  natural  repugnance. 
Their  minds  have  been,  apparently,  forcibly  bent  from  th« 
direction  in  which  they  wouhi  have  spontaneonsly  moved. 
Mr.  Alvotd  b^onged  t«  the  former  CKf  these  classes.  He 
was  a  bwB  lawy^.  His  mind  bad  a  native  affinity  for  the 
study  oS  le^  rules  and  principles.  He  had  no  repugnance 
to  overcome,  no  rebdlioas  counter  impolses  to  subdue.  His 
taste  for  the  law  was  natural  and  instinctive,  and  the  study 
«f  it  was  a  labor  of  love.  He  would  have  been  a  good 
lawyer  with  very  little  study,  for  the  legal  character  of  his 
mind  would  have  suf^lied  the  deficiencies  of  book  know- 
ledge, and  led  him  by  a  sort  of  " rmaticum^jti^cium"  to  the 
same  results  to  which  others  had  arrived  by  the  laborious 
j«oceasea  of  study.  A  legal  qiwstion  never  looked  dark  to 
him ;  hia  first  glance  gave  an  insight  into  it,  and  told  bim 
through  what  oouTse  he  was  to  seek  for  a  solution.  Many 
men  would  have  been  contented  with  this  original  turn  for 
the  law,  this  legal  nothei-wil,  and  have  preferred  to  solve 
Ae  questions  which  came  befofe  them  by  a  sort  of  Zerah 
Cfribum  process,  rather  than  avail  themselves  of  the  borrowed 
aid  of  the  learning  of  odwra.    But  hia  ambilioK  was  of  a 
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nobler  and  higher  kind,  and  he  studied  the  law  as  zealooslf 
and  conscientiously  as  if  his  books  had  been  his  only  guides 
and  dependence.  He  had  that  invaluable  property  in  a 
lawyer — one  not  often  found  in  combination  with  a  mind  so 
rapid  in  its  movements  and  powerful  in  its  grasp  as  his — 
unwearied  patience  in  legal  investigati<m.  He  never  aban- 
doned his  search  when  half  completed.  He  never  rested 
till  he  bad  learned  all  that  could  be  known  upon  the  subject- 
matter  of  his  researches.  He  had  made  extensive  acquisi- 
tions in  every  branch  of  the  common  law.  Nor  did  he  slop 
short  with  that,  but  his  knowledge  of  the  Roman  and  coa- 
tinental  law  was  sufficient  to  give  him  access  to  their  stores, 
whenever  they  could  be  of  practical  service  to  him.  The 
case  of  Deerfield  v.  Arms,  17  Pick.  41,  may  be  cited  as  an 
instance  of  his  success  in  applying  the  principles  of  the  civil 
law  to  practice. 

With  this  native  capacity  for  the  law,  and  with  his  habits 
of  thorough  investigation  and  hard  study,  the  highest  honors 
and  most  brilUant  success  at  the  bar  were  open  to  him.  He 
was  not  only  an  excellent  lawyer,  but  an  eloquent  and  im- 
pressive advocate,  and  managed  cases  before  a  jury  with 
tact,  judgment  and  skill.  The  solid  rewards  of  professional 
eminence  were  within  his  grasp,  and  a  high  and  widely 
extended  reputation  was  a  certain  possession.  Had  he  been 
called  to  the  bench,  he  could  not  have  failed  to  prove  him- 
self a  most  valuable  magistrate,  and  would  probably  have 
left  behind  him  a  judicial  fame  inferior  to  that  of  none  of 
the  eminent  men  who  have  adorned  the  bench  in  Massa- 
chusetts. 

Mr.  Alvord  was  a  member  of  the  legislature  of  Maasa- 
chusetts  for  two  successive  years,  in  1837  in  the  house  of 
representatives,  and  in  1838  in  the  senate.  In  the  house  of 
representatives^  he  was  a  member  of  the  judiciary  conunitiee 
and  a  laborious  and  attentive  one.  He  prepared  a  very 
learned  and  elaborate  report  on  the  right  of  trial  by  jury  in 
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questions  of  personal  freedom,  which  appeared  in  the  thirty- 
third  number  of  the  American  Jurist,  and  the  law  which 
was  passed  in  conformity  with  the  provisions  and  lecom- 
mendations  of  his  report,  is  to  be  ascribed  mainly  to  his 
influence  and  exertions.  He  also  made  an  eflectire  speech 
upon  the  witness  bill,  in  which  he  defended  the  policy  of  the 
law  which  forbids  the  testimony  of  atheists  from  being  re- 
ceived in  courts  of  justice.  He  took  an  active  share  in  the 
general  business  of  the  house  and  proved  himself  to  be  a 
ready  and  powerful  debater.  He  acquired  an  influence  and 
a  consideration  very  seldom  attained  by  young  members  in 
their  first  session.  In  the  senate  he  was  a  member  of  the 
committee  on  probate  and  chancery.  As  chairman  of  joint 
special  committees,  he  presented  reports  on  the  annexation 
of  Texas,  on  the  domestic  slave  trade  and  on  slavery  in  the 
district  of  Columbia,  marked  by  learning  and  ability  and 
a  generous  ardor  in  behalf  of  liberty.  In  the  subject  of 
slavery,  in  general,  Mr.  Alvord  took  a  lively  interest  His 
views  were  characterized  by  an  enlightened  philanthropy 
and  a  zeal  tempered  with  discretion.  I'o  slavery  in  the 
abstract  he  was  an  uncompromising  enemy,  and  he  had  a 
strong  sense  of  the  evils  and  the  misery  to  which  it  gives 
birth,  while  the  soundness  of  his  judgment  and  his  well-regu- 
lated understanding  preserved  him  from  fanaticism  and  ex- 
travagance of  opinion.  In  connection  with  this  subject,  in 
particular,  we  lament  his  removal  from  the  councils  of  the 
nation.  His  firmness  and  his  love  of  liberty  would  have 
peculiarly  qualified  him  to  represent  the  feeling  of  New 
England  upon  thisquestion,  while  his  sense  of  justice  would 
have  enabled  him  to  perceive  what  was  due  to  the  claims 
of  those  who  represented  a  very  different  feeling.  He  was 
one  who  could  never  have  been  bullied  or  cajoled.  He  never 
would  have  been  silent  when  the  cause  of  liberty  or  the 
honor  of  his  country  called  upon  him  to  speak.  Without 
belonging  to  any  anti-slavery  society,  he  had  a  strong  con- 
26« 
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viction  in  the  ultimate  success  of  the  efibrts  to  abolish 
slavery.  In  his  last  illness,  he  manifested  a  lively  interest 
in  the  fate  of  the  captives  of  the  Amistad,  and  regretted 
nothing  more  than  that  he  was  prevented  from  offering  bis 
services  as  counsel  in  their  behalf! 

Mr.  Alvord  was  an  active  member  of  the  commission 
appointed  to  codify  the  criminal  law  of  Massachusetts. 
During  the  last  year  of  bis  life  he  devoted  a  great  deal  of 
lime  to  this  important  labor.  The  portion  of  the  proposed 
code,  on  the  branch  of  homicide,  which  appeared  in  the 
forty-second  number  of  the  American  Jurist,  was  prepared 
by  him,  and  our  readers  need  not  be  informed  of  its  distin- 
guished merit.  To  this  commission  he  ia  a  serious  loss. 
His  practical  good  sense  and  thoroii^  knowledge  of  law 
enabled  him  to  shed  light  npon  every  point  in  their  pro« 
gress,  while  his  capacity  for  labor  made  it  certain  that 
whatever  he  undertook  to  do  would  be  done  and  done 
thoroughly. 

In  the  preceding  obaervationa  we  have  confined  ourselves 
to  a  consideration  of  Mr.  Alvord'a  public  and  profesaicmal 
character,  which  was  the  principal  object  we  proposed  to  our- 
selves to  do;  but  those  who  had  the  privilege  of  hi»  friendship 
would  feel  that  we  had  not  done  justice  to  his  memory  with- 
out a  tribute  to  his  excellence  as  a  man.  He  was  the  per- 
sonal friend  of  each  of  the  editors  of  this  journal,  and  we  feel 
that  we  have  sustained  a  great  loss  over  and  above  that 
which  the  public  laments.  What  we  have  said  of  Mr.  Alvord 
as  «  lawyer  and  a  statesman,  is  a  revelation  of  the  beauty  of 
his  moral  nature  and  of  the  high  principles  which  governed 
his  conduct  There  was  no  inconsistency  or  discrepancy  in 
his  character.  He  was  a  man  of  unspotted  moral  purity, 
of  warm  and  generous  afieoiions,  of  unshaken  loyally  to 
truth ;  and  the  foundations  of  his  diaracter  were  dee]^ 
laid  in  religious  trust  and  hope.  His  success  in  life  did  not 
impaif  his  simplicity  and  opepness  of  nature.    Sis  aims 
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and  motifea  ■were  alike  elevated.  We  do  not  venture  to 
draw  aside  the  veil  which  separated  his  domestic  fiom  his 
public  life,  nor  to  speak  of  him  in  those  near  and  dear  rela- 
ti<Hi8  in  which  he  shewed  his  most  attractive  traits.  The 
void  that  is  leA  in  the  hearts  of  that  once  happy  cirele  can 
never  be  filled ;  and  in  the  early  removal  of  one  who  was 
their  pride,  hope,  and  joy,  they  can  find  no  other  consolation 
except  in  the  recollection  of  his  well-spent  life  and  in  the 
assurance  of  a  reunion  beyond  the  grave.  o.  s.  B. 


AHT.  IX.— ON  THE  EXTENT  OF  THE  CKIMINAL  I^WS. 
Tbs  object,  which  the  criminal  laws  of  a  state  are  intended 
to  efiect,  is  twofold :  1,  to  secure  the  continued  existence 
and  well-being  of  the  state  itself  as  such  ;  and  2,  to  secure 
the  continued  existence  and  well-being  of  its  individual 
members.  The  first  includes  also  all  institutions  of  a  pub~ 
lie,  and  the  second  all  those  of  a  private  nature.  It  is  man- 
ifest, that  not  only  the  state  itself  and  its  institutions,  but 
likewise  the  individuals  who  compose  it,  may  be  attacked 
frcHn  without  as  well  as  from  within ;  and  this  both  by  the 
citizens  of  the  same  state,  and  by  the  citizens  of  other  states. 
It  is  important,  therefore,  in  the  formation  of  a  penal  code, 
to  consider  how  far  the  criminal  laws  of  a  state  can  and 
ought  to  be  extended ;  to  determine  whether  they  should  be 
made  to  apply  bey<HuI  the  local  boundaries  and  personal  ju- 
risdiction of  the  state;  and,  if  so,  to  decide  upon  and  enu- 
merate the  persons  and  offences,  to  which  they  shall  be  so 
extended. 

The  direct  end  immediate  operation  of  the  criminal  laws 
of  a  state  must  necessarily  be  confined  within  its  own  ter- 
ritorial boundaries ;  ^ey  can  only  be  executed  in  certain 
cases,  by  the  aid  of  other  states  in  apprehending  and  deliv- 
ering np  the  ofienders  to  the  authorities  of  the  offended  state  j 
and  the  exercise  of  this  comity  on  the  part  of  a  foreign  stale 
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may  depend  in  some  degree  upon  the  aid  afforded  to  the 
laws  of  such  state  by  the  authorities  of  other  sutes.  But  as 
the  degree  and  extent  of  the  aid,  which  a  state  may  be  wil- 
ling to  afford  in  the  execution  of  the  criminal  laws  of  other 
states,  may  depend  somewhat  upon  the  extent  claimed  by 
such  state  for  its  own  laws, — inasmuch  as  a  slate  may  be 
supposed  willing  lo  aid  in  the  execution  of  foreign  laws,  in 
the  same  manner  and  to  the  same  extent,  that  it  desires  for- 
eign aid  in  the  execution  of  its  own, — it  is  apparent,  that 
the  inquiry  above  slated  is  important  also  in  an  international 
point  of  view.  If  the  subject  be  thus  interesting,  in  refer- 
ence to  states  which  are  wholly  foreign  to  each  other,  its 
importance  is  greatly  enhanced,  in  reference  to  the  several 
states  of  the  American  union,  by  the  provision  inserted  in 
the  federal  constitution,  requiring  that  persons  chained  with 
crimes  in  any  state,  and  escaping  into  another,  should  be 
delivered  up  to  the  authorities  of  the  offended  state.  This 
provision  makes  that  a  matter  of  legal  obligation  between 
the  several  United  States,  which,  between  foreign  states,  is 
wholly  a  matter  of  international  comity. 

In  order  to  determine  the  various  questions  involved  in 
the  general  one  above  stated,  it  will  be  necessary,  in  the 
first  place,  to  establish  certain  general  principles,  relating  to 
the  right  of  punishment, — the  duty  of  exercising  it, — and 
the  power  of  the  state  to  do  so ;  and,  in  the  second  place,  to 
apply  these  principles  to  the  different  classes  of  cases  which 
may  be  supposed.  It  will  then  be  proper,  in  the  third  place, 
to  inquire  and  determine  how  far  the  results  thus  obtained 
in  theory,  as  applicable  in  reference  to  states  wholly  foreign 
to  each  other,  ought  to  be  practically  adopted  in  legislation, 
and  also  how  far  they  ought  to  be  modified,  in  reference  to 
the  states  of  this  union,  by  the  circumstance  of  their  being 
united  together  by  the  constitution  into  one  gorernmeot,  foe 
certain  purposes.  It  will  then  remain  only  to  consider  how 
the  provisions,  which  it  may  be  thought  proper  to  adopt, 
shall  be  inserted  in  a  code  or  other  legislative  act. 
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It  is  proper  to  remark,  however,  before  enleritigupon  this 
iuquiry,  that  it  is  not  necessarily,  or,  if  at  all,  very  retDOtely, 
complicated  with  any  consideratioas  of  the  abstract  theory 
of  the  right  of  pnnishmeat;  since,  whatever  theory  may  be 
adopted,  the  object  of  all  systems  of  criminal  law  is  still  the 
same,  the  security  of  the  state  and  its  citizens ;  and  the  in- 
quiry refers  not  to  the  offences  which  are  to  be  made  pun- 
ishable, or  to  the  kind  or  degree  of  punishment,  but  simply 
lo  the  extent  to  be  given  to  whatever  system  of  penal  law 
the  legislative  power  may  think  proper  to  adopt 

The  first  principle,  which  we  have  occasion  to  settle,  re- 
lates to  the  punitory  right  of  the  slate,  or  rather  perhaps  to 
the  extent  of  that  right.  The  object  of  penal  law,  as  already 
staled,  being  to  secure  the  existence  and  well  being  of  a 
state  and  its  citizens,  it  is  obvious  that  the  punitory  right  of 
the  state  must  be  coextensive  with  that  object ;  or,  in  other 
words,  that  the  provisions  of  the  penal  code  of  any  slate 
may  rightfully,  (in  theory,  at  least,)  be  extended  to  all  at- 
tacks against  the  state  itself  or  its  citizens,  wheresoever  or 
by  whomsoever  committed. 

The  duty  of  the  state,  in  regard  to  the  matter  of  punish- 
ment, requires  next  to  be  considered.  If  it  be  the  general 
duty  of  a  state  to  procure  for  itself  and  its  citizens  the  secu- 
rity above-mentioned;  and,  if  it  have  the  right  to  do  so  by 
punishing  all  attacks  against  itself  or  ils  citizens,  by  whom- 
soever or  wheresoever  committed ;  it  is  quite  clear,  that  the 
exercise  of  this  punitory  right. ought  to  be  Umiled  only  by 
the  power  of  the  state ;  and,  consequently  it  may  be  laid 
down  as  the  second  principle,  to  be  employed  in  this  inquiry, 
that  the  penal  code  of  a  state  ought  to  threaten  with  punish- 
ment all  attacks,  directed  either  against  itself  or  its  citizens, 
which  it  has  or  can  obtain  the  power  to  punish. 

It  remains,  thirdly,  to  consider  the  power  of  the  state  lo 
punish.  The  state  has  the  absolute  and  perfect  control  of 
all  persons  and  things  (except  in  reference'  to  those  persons 
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and  tilings  to  which  exterritonality  is  attributed,)  within  its 
own  tentorial  limits ;  and,  consequently,  it  has  the  power 
to  punish  for  all  offences  committed  within  those  limits,  by 
whoniBoeTer  they  may  be  committed.  The  state  has  also 
the  absolute  and  perfect  control  of  all  persons  who  conslituta 
its  citizens,  and  as  such  owe  it  allegfiance,  and  are  bound  to 
obey  its  laws.  It  consequently  has  the  power  to  punish  for 
■U  offences  committed  by  its  citizens,  whether  committed 
withia  its  own  territories,  or  elsewhere.  In  those  cases, 
where  an  offence  is  committed  or  the  odeader  is  without 
tiw  territory  of  the  state,  whose  security  is  attacked,  and  the 
state  has  no  control  over  the  offender  as  a  citizen,  it  can  only 
obtain  the  power  to  punirii  him,  through  the  aid  of  die  ibr- 
eign  power,  withia  whose  territory  he  may  happen  to  be ; 
but,  as  it  is  to  be  presnmed,  that  every  state  will  be  willing 
to  lend  its  aid  to  every  other,  in  the  pnnbshment  of  offend- 
ers, on  the  principle  of  international  comity  and  good  neigh- 
borhood, so  far  at  least  as  to  ddiver  up  such  offenders  to  be 
tried  and  judged  by  lite  laws  >rtiich  they  have  broken  ;  it 
may  be  safely  assumed,  for  the  purpose  of  this  inquiry,  to 
be  within  tfae  power  of  the  state  to  punish  all  offenders 
against  its  laws,  who  are  neither  within  its  territory  nor 
bound  to  it  by  their  allegiance,  because,  by  a  proper  appli- 
cation, it  may  always  obtain  the  control  of  the  persons  of 
such  offenders.  This  is  peculiarly  true,  in  reference  to  tfae 
sevecal  United  States,  by  reason  of  the  constitutional  pro- 
Tisiou  already  referred  ta 

Having  tiius  established  the  principles  to  be  applied  in 
this  investigation,  we  have  now  to  enutnierate  and  classify 
the  various  combinations  of  cases,  which  may  be  supposed 
to  occur,  and  to  make  the  application  accordingly.  Those 
attacks,  directed  against  a  state  or  its  citizens,  which,  wbett 
made  punishable  by  law,  are  denominated  crimes  and  offen- 
ces, may  be  twmmitted : 

L  By  anzBHs ;  1,  vitkin  ih»  afale,  (a)  Jtgainst  the  stat* 
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itself^  (it)  against  citizens,  (c)  against  foreign  states,  (d) 
against  foreign  citizens ;  2,  wii/iout  the  state,  (a)  a^inst  the 
state  itsdf,  (i)  against  citizens,  (c)  against  a  foreign  state, 
(^)  against  foreign  citizms ; 

II.  By  FoarawiEHs;  1,  wUhin  the  state,  (a)  against  the 
state  itself,  (i)  against  citizens,  (c)  against  foreign  slates, 
i^d)  against  foreign  citizens ;  S,  ttnthmtt  the  state,  (a)  against 
the  state  itself,  (i)  against  citizens,  (c)  against  foreign  states, 
(ji)  against  foreign  citizens. 

This  classtficalion  embraces  all  the  combinations  of  cases, 
vhidi  can  possibly  call  for  the  exercise  of  the  puni  tory  power 
of  a  state,  in  any  contingency  or  circumstances  whatever. 
It  will  be  sufficient  for  the  present  purpose  to  consider  them 
ander  the  four  general  divisions  of  offences  committed  by 
citizens  and  foreigners  within  and  without  the  state. 

I.  Of  offencea  committed  by  citizens  within  the  state.  Ac- 
cording to  the  principles  above  established,  all  attacks  by 
citizens  against  the  state  itself  or  its  citizens,  within  the  ter- 
ritory of  the  state,  onght  to  be  made  punishable  by  its  laws ; 
since  it  is  die  duty  of  the  state  to  protect  itself  and  lis  citi- 
nms  from  sacfa  attacks,  and  it  has  perfect  power  to  afford 
this  protection,  as  the  offenders  are  both  territorially  and 
personally  imder  its  controL  Bnt  the  citizens  of  a  state  may, 
also,  while  within  its  Umits,  be  guilty  of  attacks  upon  for- 
eign states  or  their  citizens ;  and  the  qoestion  then  arises, 
to  what  extent  and  in  what  manner,  if  at  all,  shall  acts  of 
this  description  be  made  punishable  by  the  lavs  of  the  state 
within  whose  limits  they  are  committed  1  It  is  dear,  on  the 
one  hand,  that  they  do  not  directly  attack  the  state  itself  or 
its  citizens;  and  they  consequently  cannot  be  put  upon  the 
same  footing  and  made  punishable  in  the  same  manaei  with 
rimilar  acts  against  the  state.  On  the  other  hand,  the  state 
is  under  no  obligation,  neither  has  it  a  right,  to  punish  them 
as  offences  against  die  laws  of  the  state  attacked ;  the  puni- 
tory ri^^t  and  duty  of  a  state,  as  already  established,  being 
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litnited  to  attacks  against  itself  aad  its  citizens.  If  acta  of 
this  description  were  offences  against  the  laws  of  the  state 
attacked,  it  would  be  the  duty  of  the  state  of  the  offender  to 
deliver  him  up  for  trial  and  punishment  to  the  authorities  of 
the  offended  stale ;  but  they  cannot  be  considered  as  offences 
against  the-laws  of  the  state  attacked,  for  the  reason,  that, 
although  such  acts  may  be  punishable  by  the  laws  of  that 
state,  yet  to  constitute  them  crimes,  they  must  be  committed 
by  persons  who  are  bound,  for  the  time  being  at  least,  to 
obey  those  laws :  and,  consequently,  to  deliver  a  citizen  to 
the  state  attacked  by  him,  to  be  dealt  with  by  such  stale, 
would  be  delivering  him  up  to  vengeance  and  not  to  legal 
punishment.  The  true  character  of  the  acts  now  imder 
consideration  seems  to  be,  that  they  indirectly  attack  the 
state  itself,  of  which  he  who  commits  them  is  a  citizen,  by 
tending  to  disturb  the  amicable  relations  subsisting  between 
that  state  and  the  state  attacked.  (Vattel,  B.  ii,  §  19).  All 
attacks,  therefore,  by  the  citizens  of  one  state,  against  a  for- 
eign state  or  its  citizens,  ought  to  be  made  punishable  by  the 
former,  as  substantive  offences,  so  far  as  they  have  a  ten- 
dency to  disturb  the  friendly  relations  subsisting  between 
the  two  states.  It  is  only  necessary  to  remark,  further,  that 
if  the  citizen  of  a  foreign  state  be  attacked  in  any  manner, 
whilst  within  the  state,  of  which  the  offender  is  a  citizen, 
such  foreigner  being  for  the  time  entitled  to  the  protection  of 
the  state,  as  a  temporary  citizen  or  subject,  the  offence  is 
precisely  the  same  as  if  committed  against  a  citizen,  and 
requires  no  special  provision  in  order  to  become  punishable 
as  such. 

II.  Of  offences  committed  wUbout  the  state  by  Us  cUizens. 
All  acts,  directed  against  the  state  or  its  citizens,  by  its  citi- 
zens residing  for  the  lime  out  of  its  territorial  limits,  ought 
to  be  punishable  by  its  laws,  in  the  same  manner,  as  if  com* 
milted  within  the  state ;  inasmuch  as  such  acts  are  equally 
injurious  to  the  security,  which  it  is  the  object  of  penal  laws 
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to  guarantee ;  and  they  also  fall  within  (he  punitory  pover 
of  the  state,  because  the  offender,  though  not  at  the  time 
within  its  territorial  jurisdiction,  is  bound  as  a  citizen  owing 
it  aliegience  to  obey  its  laws,  and  is  therefore  within  its  con- 
tiol.  If  such  offender  should  refuse  to  obey  the  laws  of  his 
state,  and  submit  himself  to  its  jurisdiction,  the  state  would 
be  entitled  to  demand  him  of  the  state,  within  whose  limits 
he  might  be ;  and  the  latter  would  then  be  bound,  upon 
every  principle  of  international  comity,  to  deliver  up  the 
offender  to  the  justice  of  his  country.  If  the  act  done  is  also 
an  offence  against  the  laws  of  the  state,  within  whose  terri- 
tory it  is  committed,  and  is  there  punishable  with  equal  or 
greater  severity, — if  the  offender  is  tried  in  that  state,  and 
either  condemned  and  punished,  or  acquitted,  such  proceed- 
ings ought  to  preclude  any  further  proceedings  against  him 
within  his  own  state ;  but  if  the  punishment  be  less  than 
that  inflicted  by  the  state  of  the  offender,  or  if  the  punish- 
ment to  which  the  offender  is  condemned  be  remitted  in 
-whole  or  in  part,  the  right  of  his  state  to  try  him  still  re- 
mains, and  also  lo  subject  him  to  the  measure  of  punish- 
ment inflicted  by  its  own  laws.  It  might  seem,  at  first  view, 
that  if  an  offence  were  committed  against  the  penal  laws  of 
two  states,  both  would  have  the  right  of  punishment,  and 
that  the  infliction  of  it  by  one  ought  not  to  supersede  its 
infliction  by  the  other;  but  this  view  proceeds  upon  the 
mistaken  notion,  that  the  object  of  punishment  is  the  satis- 
faction of  the  injured  or  offended  party,  rather  than  the  se- 
curity of  the  state  and  its  citizens ;  whereas  satisfaction  of 
the  injured  party  is  vengeance  and  not  punishment.  But, 
notwithstanding  the  offender  may  be  proceeded  against  by 
the  slate,  within  whose  territory  the  offence  was  committed, 
and  be  there  sentenced  and  punished,  the  slate  of  which  he 
is  a  citizen  has  still  a  right  in  slricmess  to  punish  him  ac- 
cording to  its  own  laws,  if  the  punishment  inflicted  by  the 
former  stale  be  not  so  severe  as  that  threatened  by  the  lat- 

D,q,-z.-dbvGoogle- 


388  On  tJte  Extent  of  Ae  Criminal  Lavs.  [Jftn. 

ter ;  because  the  puDishment  inflicted  by  the  offender's  state 
is  the  0DI7  one,  which,  according  to  the  laws  of  that  state, 
is  deemed  adequate  to  the  offence  and  sufficient  to  secure 
the  object  of  punishment. 

Offences  committed  by  the  citizens  of  a  state,  without  its 
tenitorial  limits,  against  a  foreign  state  or  its  citizois,  are, 
like  acts  of  the  same  description  committed  within  the  state, 
indirect  attacks  upon  the  state,  of  which  such  offeodeis  are 
citizens,  and  ought  to  be  made  punishable,  in  the  same  man- 
ner as  substantive  offences.  If  these  offences  are  punisha- 
ble by  the  laws  of  the  state  within  which  they  are  commit- 
ted, tjieir  punishment  by  tfae  state,  of  which  the  offender  is 
a  citizen,  should  be  subject  to  the  limitations  already  men- 
tioned in  regard  to  offences  committed  against  a  state  or  its 
citizens,  without  its  territorial  limits. 

III.  0/  offences  committed  within  the  state  by  farHgners. 
Offences  committed  within  tbe  state  by  foreigners  are  not 
distinguishable  fnun  those  committed  by  citizens,  whether 
they  are  directed  against  the  state  itself,  either  directly  or 
indirectly,  or  against  its  citizens.  The  right  of  the  state  to 
punish  such  foreigners  is  perfect ;  inasmuch  as  during  their 
residence  within  its  limits,  they  are  considered  as  citizens 
for  the  time  being, — are  entitled  to  and  receive  iw  protec- 
tion,— and,  as  subject  to  a  temporary  allegiance,  are  bomtd 
to  know  and  obey  its  laws.  If  a  foreign^  makee  himself 
guilty  of  on  indirect  attack  against  the  state,  whose  tempo- 
rary citizen  he  is,  by  offences  against  the  state  of  which  be 
is  a  citizen,  in  such  case,  besides  being  made  punishable 
and  punished  for  the  offence  against  the  state  in  which  be 
is  resident,  that  state  ought  also  to  deliver  him  up,  if  de- 
manded, to  the  state  of  which  he  is  a  citizen,  to  be  judged 
and  punished  according  to  the  laws  of  that  state. 

IV.  0/  offences  conunilted  without  the  state  by  foreigners. 
All  offences,  committed  by  foreigners,  withont  the  state, 
A^inat  the  state  itself  or  its  citizens,  come  within  the  puni- 
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tory  right  of  the  slate,  inasmDch  as  they  are  attacks  upon 
that  security,  which  it  is  the  object  of  peoal  laws  to  preserve, 
though  they  cannot  perliaps  in  strictness  be  said  to  consti- 
tute offences  against  the  laws  of  the  offended  state,  inas- 
much as  the  offenders  are  not  bound  to  obey  those  laws. 
But  though  offences  of  this  description  are  wilhin  the  right 
of  the  state  to  punish,  and  may  therefore  be  made  punish- 
able by  its  laws,  yet  the  duty  of  punishment  does  not  exist, 
except  so  far  as  the  offender  may  be  within  the  power  of  the 
state.  If  the  offender  has  property  or  rights  within  the  state, 
those  may  be  confiscated  or  sequestered,  in  order  to  compel 
him  to  submit  himself  to  its  jurisdiction ;  or  if  be  Tohintarily 
comes  within  the  state,  he  may  be  seized,  and  tried ;  but  if 
the  offender  has  no  property  within  the  state,  or  cannot  be 
forced  by  a  seizure  of  it  to  submit  himself,  or  will  not  volun- 
tarily come  within  the  state,  there  is  no  longer  any  obUga- 
tion  on  the  state  to  punish  him.  The  state  may,  it  is  true, 
demand  him  of  the  state  whose  citizen  he  is,  but  the  latter 
is  under  no  obligation  to  deliver  him ;  the  duty  of  that  state 
m  relation  to  such  ofiences  being  merely  to  consider  tbem  as 
Btdirect  attacks  upon  itself,  as  tbey  tend  to  disturb  the  am- 
icahle  relations  subsisting  between  it  and  the  state  attacked, 
and  to  poniah  them  accordingly.  If  the  state  of  the  offend- 
er imreasonabty  refuse  either  to  deliver  him  up  or  to  punish 
him,  it  makes  itself  a  participator  in  the  act,  and  may  thereby 
expose  itself  to  war. 

In  regard  to  offences  eommitted  by  foreigners  in  foreign 
states,  against  such  states  or  their  citizens,  no  other  slat* 
than  that  which  is  injured,  or  to  which  the  offenders  ow« 
obediences  l^as  the  right  of  punishment,  or  is  under  any  ob- 
ligatioB  to  punish,  except  as  a  matter  of  inleraationai  com- 
ity towards  the  stales  to  whom  the  right  and  duty  of  pun- 
ishroent  properly  belong.  The  only  obligation  incumbent 
on  a  state,  to  which  a  foreign  oflender  against  foreign  laws 
has  fled,  is  to  deliver  him  up  to  the  authorities  of  the  state 
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or  states,  to  which  punishment  properly  belongs.  If  this 
obHgation  cannot  be  perfoimed,  owing  to  the  ciicnmstaoces 
of  the  case,  or  the  state  is  unwilling  for  any  cause  to  perform 
it,  there  seems  to  be  no  objection  to  the  subjection  of  the  of- 
fender to  trial  and  punishment  in  the  state  where  he  is ;  but, 
in  this  case,  it  is  said,  that  the  offences  must  be  of  such  a 
nature,  that  they  are  every  where  r^arded  as  crimes.  (Titt- 
man,  $  33.) 

Though  offences,  committed  without  the  state  by  foreign- 
ers, against  foreign  laws;  cannot  be  considered  generally  in 
the  light  of  crimes  against  the  laws  of  any  other  than  the 
offended  slates ;  yet,  when  persons,  who  have  been  guilty 
of  such  offences,  come  within  another  state  to  reside,  it  is 
perfectly  competent  for  the  latter  state  to  subject  them  to 
police  regulations  and  restrictions,  in  consequence  of  their 
having  committed  the  offences  in  question. 

The  above  are  the  theoretical  results  of  an  application  of 
the  principles  relating  to  the  right,  the  duty,  and  the  power 
of  punishment,  to  the  various  classes  of  cases,  which  may 
be  supposed  to  exist,  as  between  states  strictly  foreign  to 
each  other.  The  next  branch  of  the  general  inquiry  refers 
to  the  modifications,  to  which  these  results  ought  to  be  sub- 
jected, between  states  standing  in  the  relation  to  eacli  other 
of  the  several  United  States. 

The  several  states,  excepi  in  those  respects  in  which  they 
are  united  and  bound  together  by  the  constitution,  are  to  all 
intents  as  much  foreign  to  each  other,  as  they  are  to  Cana- 
da or  Mexico ;  but,  by  the  adoption  of  the  constitution,  their 
individual  existences  were  at  least  suspended,  in  reference 
to  certain  specified  and  enumerated  objects,  in  regard  to 
which  they  thenceforward  constituted  one  state  instead  of 
several.  One  principal  object  of  the  constitution  appears  to 
be,  to  make  the  several  states  one  as  it  respects  all  other 
states ;  and  another  to  regulate  their  internal  relations  with 
each  other. 
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In  Older  to  effect  the  general  purposes  of  the  constitution, 
congress  has  conferred  upon  it  by  that  instrument,  certain 
powers  of  civil  and  criminal  jurisdiction, — relating  to  par- 
ticular persons, — to  particular  subjects, — and  to  particular 
territory  or  districts. 

The  government  of  the  United  Slates,  so  far  as  respects 
the  powers  conferred  upon  it,  is  precisely  coextensive  in 
point  of  territory  with  the  territory  of  the  several  states; 
and,  within  these  territorial  boundaries,  which  are  also  the 
territorial  boundaries  of  the  states,  it  exercises  its  criminal 
jurisdiction  in  reference  to  certain  persons  and  subjects. 
But,  within  these  same  limits,  the  government  of  the  United 
States  possesses  cerlaia  territory  ceded  to  it  by  the  several 
states,  for  the  purposes  of  a  seat  of  government,  and  for  the 
erection  of  forts,  magazines,  arsenals,  dockyards,  and  other 
needful  buildings,  over  which  territory  the  power  of  exclu- 
sive legislation,  in  all  cases  whatsoever,  is  granted  to  con- 
gress.  In  addition  to  the  territory  of  the  latter  description, 
the  government  of  the  United  States  possesses  also  the  public 
lands  ceded  to  it  by  the  several  states,  which  congress  is 
authorized  to  dispose  of,  and  in  reference  to  which  it  is  also 
empowered  to  make  all  needful  rules  and  regulations. 

In  reference  to  persons  and  subjects,  within  the  territorial 
jurisdiction  of  the  states,  congress  is  expressly  authorized  to 
provide  for  the  punishment  of  counterfeiting  the  securites 
and  current  coin  of  the  United  States, — to  define  and  punish 
piracy  and  felonies  committed  on  the  high  seas,  and  offences 
against  the  law  of  nations ; — and  to  make  all  laws  (criminal, 
of  course,  included,)  which  shall  be  necessary  and  proper 
for  carrying  into  effect  the  powers  granted  by  the  con- 
stitation. 

Under  these  provisions,  and  in  pursuance  also  of  its  gen- 
eral power  of  legislation,  in  regard  to  the  territory  imme- 
diately subject  to  the  United  States,  congress  has  already 
defined  and  provided  for  the  punishment  of  piracy  and  felony 
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on  the  high  seas,  «iid  certain  o&ncea  against  die  law  of 
nations,  and  also  enacted  a  general  criminal  code  for  the 
territories  exclnsivelr  subject  to  its  legislation.  Under  the 
head  of  offences  against  the  lav  of  nations,  most  be  enu.- 
merated  not  only  Uiose  specially  denominated  such  by  the 
writers  on  the  common  law,  and  which  are  made  puaishable 
by  the  statute  of  April  30,  1790,  $$  S5,  36,  but  also  those 
acts  which  are  made  punishable  by  the  statutes  of  January 
30,  1799,  and  April  SO,  1818,  on  the  ground  of  ttieir 
tendency  to  disturb  the  relations  of  peace  and  good  neigh- 
borhood subsisting  between  the  United  States  and  oUiei 
nations. 

It  is  manifest,  that  many  of  the  acta,  in  reference  to  which, 
in  accordance  with  the  principlee  already  established,  it 
may  be  deemed  expedient  to  extend  the  laws  of  the  state 
beyond  its  teraitoiial  limits,  are,  at  may  be  made  punishable 
by  the  laws  of  the  United  States,  in  pursoance  of  the  pio- 
TisioDs  above  mentioned  The  power  to  define  and  puniab 
offeocea  against  the  law  of  nations  is  broad  enough  to 
include  within  it  all  attacks  against  the  internati<Hial  i«- 
lations  subsisting  between  the  several  states,  as  well  as 
those  subsisting  betwe«i  the  United  States  as  one  natioa 
and  other  nations.  Although  tbe  powers  oon£»ried  on  con- 
gress are  not  perhaps  exclusive,  in  every  one  of  these 
respects,  it  will  probably  be  most  expedient  to  have  but  a 
single  system  of  laws  applioable  to  these  subjects ;  and, 
therefore,  such  acts  as  are  or  may  be  made  punishable  by 
the  laws  of  tbe  United  States  should  be  excepted  from  the 
general  extension  to  be  given  to  the  state  laws. 

The  question  now  presents  itself,  how  far  the  theoretical 
results  of  the  above  inquiry  ought  to  be  practically  intro- 
duced info  our  legislation,  with  the  exceptions  lesulting 
from  the  provisions  of  the  constitution  of  the  United  States. 
In  regard  to  offences,  committed  by  citizens  and  also  by 
foreignen  within  the  state  itself,  them  can  be  no  qitasUon ; 
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the  only  donbt  is  in  regard  to  offences  committed  by  citizens 
and  foreigners  out  of  the  state,  and  within  the  territorial 
jurisdiction  of  some  other  state.  The  common  law  of 
England  does  not  hold  acts  of  this  description  to  be 
offences;  nor  are  such  acts  punished  by  the  laws  of  that 
country,  oc  by  the  laws  of  any  state  founded  thereon, 
unless  they  are  specially  made  so  by  some  statute.  But, 
on  the  continent  of  Europe,  a  different  principle  is  estab- 
lished, at  least,  in  those  countries  whose  criminal  lav  has 
been  reduced  into  the  form  of  a  code.  Thus,  the  criminal 
codes  of  France,  Austria,  Prussia,  Bavaria,  Saxony  and 
Wurtemberg,  and  several  projects  of  codes  for  other  Euro- 
pean states,  all  sanction  the  principle  of  punishing  citizens 
for  offences  committed  in  a  foreign  country,  and,  in  a  greater 
or  less  degree,  of  punishing  foreigners  for  offences  against 
the  state  or  its  institutions,  committed  without  its  territorial 
limits.  The  Austrian  code  goes  still  further,  and  provides 
that  foreigners  shall  be  apprehended  for  all  other  offences, 
committed  without  the  Austrian  territory,  and  offered  to  be 
delivered  up  to  the  state,  whose  laws  have  been  broken ; 
and,  if  such  offer  be  declined,  the  offenders  are  then  to  be 
punished  according  to  the  Austrian  laws,  with  the  addition 
of  banishment,  however,  to  the  ordinary  legal  punishment 
The  situation  of  the  several  United  States,  in  regard  to 
each  other,  and  to  the  other  slates  of  this  continent,  more 
nearly  resembles  that  of  the  different  states  of  continental 
Europe  towards  one  another,  than  that  of  the  British  empire 
towards  other  nations;  and,  so  far  as  this  similarity  of  sit- 
uation goes,  it  furnishes  one  argument  in  favor  of  the 
adoption  of  the  continental  principle  in  this  country.  But 
the  adoption  of  that  principle  need  not  be  put  upon  the 
equivocal  ground  of  example.  It  rests  upon  the  more  solid 
foundation  of  reason  and  justice.  Indeed,  it  may  be  con- 
sidered as  absolutely  true,  that  the  criminal  laws  of  a  slate 
ought  to  be  obligatory  on  its  citizens,  wherever  they  may 
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chance  to  be,  for  the  reason,  that  wherever  a  citizen  may 
be,  he  claims  and  receives  the  protection  of  his  country  and 
its  laws;  and,  though,  whilst  in  a  foreign  country,  he  is 
subject,  for  the  time  being,  to  its  laws,  his  conduct  there 
must  have  a  direct  influence  upon  the  relations  subsisting 
between  the  state  of  his  domicile  and  ihat  of  his  tempo- 
rary residence.  For  these  reasons,  it  seems  to  be  expe- 
dient to  declare,  in  general  terms,  that  the  criminal  laws  of 
a  state  extend  to  and  control  the  conduct  of  its  citizens, 
whilst  in  a  foreign  stale,  whether  such  state  be  one  of  the 
United  States,  or  a  state  wholly  foreign. 

In  regard  to  offences  committed  by  foreigners  in  foreign 
countries,  it  seems  clear,  for  reasons  already  staled,  that  the 
state  has  the  right,  and  ought  as  a  matter  of  duty,  to  make 
them  punishable,  so  far  as  they  attack  such  stale  or  its  citi- 
zens, and  to  provide  for  their  actual  punishment,  so  far  as 
the  state  may  have  power  to  inflict  it,  either  by  the  vol- 
untary coming  of  the  offender  within  the  state,  or  by  means 
of  confiscatingOT  sequestrating  any  property  or  rights,  which 
he  may  have  within  the  same. 

There  is  one  class  of  offences,  embraced  in  the  general 
inquiry,  which,  it  is  believed,  has  not  as  yet  been  made 
criminal  by  the  laws  of  any  state,  namely,  offences  com- 
mitted within  the  same,  against  the  government,  public 
institutions,  or  citizens  of  other  states.  The  question,  in 
regard  to  offences  of  this  description,  being  not  as  to  the 
extent  to  be  given  to  the  laws,  by  which  they  are  made 
punishable,  but  whether  they  shall  be  made  offences  or 
not, — they  do  not  fall  within  the  scope  of  the  present  in- 
vestigation. 

To  the  general  provision,  extending  the  criminal  laws  to 
the  acts  of  foreigners  resident  within  the  slate,  an  exception 
should  be  made  in  favor  of  "  ambassadors,  other  public 
ministers,  and  consuls,"  in  reference  (o  "all  cases  affecting" 
whom,  the  constitution  of  the  United  States  confers  exclusive 
jurisdiction  upon  the  judicial  power  of  the  union.    Besides 
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these  public  officers,  the  attribute  of  extenitoriality  belongs 
also  to  foreign  soldiers  and  other  persous  in  the  train  of  a 
hostile  army,  who  are  not  subject  to  the  criminal  laws  of  a 
state,  but  only  to  that  treatment  which  is  sanctioned  by  the 
laws  of  war ;  and  these  also  require  to  be  excepted  from 
the  general  provision. 

It  remains  now  only  to  consider  how  far  it  may  be  neces- 
sary to  make  an  express  declaration  of  the  extent  to  be 
given  to  the  criminal  laws.  It  appears,  from  an  examina- 
tion of  the  castis  and  remarks  in  the  books  of  the  common 
law,  to  be  established,  that,  in  regard  to  crimes  and  offences 
which  are  such  at  the  common  law,  they  must  be  com- 
mitted either  actually  or  constructively  within  the  territorial 
limits  of  the  state ;  and,  that,  in  regard  to  statute  offences, 
if  the  acts  thereby  made  criminal  are  intended  to  be  made 
punishable,  when  committed  without  the  territory,  there 
must  be  an  express  declaration  to  that  effect.  It  will  be 
necessary,  therefore,  to  declare  expressly  how  far  and  to 
what  cases  and  persons,  the  criminal  laws  are  to  be  ex- 
tended beyond  the  territorial  limits  of  the  state,      l.  s.  c. 


ART.  X.— LIVINGSTON'S  PENAL  CODES. 
A  System  of  Penal  Zacw  for  the  Stale  of  Louisiana :  con- 
sisting of  a  Code  of  Crimes  and  Punishments,  a  Code 
of  Procedure,  a  Cade  of  Evidence,  a  Code  of  Reform  and 
Prison  Discipline,  a  Book  of  Definitions.   Prepared  under 
the  authority/  of  a  law  of  the  said  State.     By  Edward 
LiviNOSTON,      To  which  are  prefixed  a  preliminary  Re- 
port on  the  plan  of  a  Penal  Code,  and  Introductory  Re- 
ports to  the  several  Codes  enAraced  in  the  System  of  Penal 
Law.     Published  by  James  Kay,  jr.,  and  Brother,  Phila- 
delphia, and  John  I.  Kay  &  Co.,  Pittsburg. 
The  volume,  of  which  the  above  is  the  title,  contains  the 
whole  of  Mr.  Livingston's  works  on  Criminal  Law,  exe- 
26* 
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cuted  io  pursuance  of  an  appointment  for  that  purpose  by 
the  general  assembly  of  the  state  of  Louisiana. 

In  our  35th  number,  (p.  235),  we  gave  an  account  of  the 
legislation  of  Louisiana,  so  fat  as  related  to  the  formation 
and  establishment  of  the  codes,  namely,  the  ciril  code  and 
the  code  of  procedure,  which  are  in  force  in  that  state. 
Previous  to  the  undertaking  of  those  codes,  in  1822,  the 
general  assembly  had  passed  an  act,  February  10, 1820,  pro- 
viding for  the  appointment,  by  the  senate  and  house  of  rep- 
resentatives then  in  session,  of  a  person  learned  in  the  law, 
to  prepare  and  present  to  the  next  general  assembly  "a 
code  of  criminal  law,  in  both  the  Freuch  and  English  lan- 
guages, designating  all  criminal  offences  punishable  by 
law;  defining  the  same  in  clear  and  explicit  terms;  desig- 
nating the  punishment  to  be  inflicted  on  each ;  laying  down 
the  rules  of  evidence  on  trials ;  directing  the  whole  mode 
of  procedure ;  and  pointing  out  the  duties  of  the  judicial 
and  executive  officers,  in  the  performance  of  their  functions 
under  it."  By  the  same  statute,  the  sum  of  five  hundred 
dollars  was  appropriated,  to  enable  the  person  so  to  be 
chosen,  "  to  procure  such  information  and  documents,  rela- 
tive to  the  operation  of  the  improvements  in  criminal  juris- 
pnidence,  pariicnlarly  of  the  penitentiary  system  in  the 
different  states,  as  he  may  deem  useful  to  report  to  the 
general  assembly,  in  considering  the  project  of  a  code."  In 
the  following  year,  namely,  on  the  I3th  February,  1821, 
Mr.  Livingston  was  elected  by  joint  ballot  of  the  general 
assembly,  to  draw  and  prepare  a  criminal  code ;  and,  in 
March,  1822,  he  made  a  preliminary  report,  on  the  plan 
which  he  proposed  to  adopt,  and  slating  the  progress  which 
he  had  made  in  the  work,  and  the  reasons  which  had  pre- 
vented its  completion.  The  general  assembly  thereupon 
passed  a  resolve,  approving  of  the  plan  proposed,  and 
earnestly  soliciting  Mr.  Livingston  to  prosecute  the  work 
according  to  his  report.    Thus  encoiuaged,  Mr-  Living:8toa 
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labored  diligently  in  the  preparation  of  Ihe  codes,  which  he 
had  been  directed  to  make ;  and,  by  assiduous  labor,  in 
little  more  than  two  years,  after  the  plan  had  been  approved, 
the  work  was  completed.  Scarcely  was  it  reduced  to  wri- 
ting, in  the  autumn  of  the  year  ISSI,  when  the  whole  was 
destroyed  by  an  accidental  fire.  This  event  was  commu- 
nicated to  the  next  general  assembly,  which  thereupon 
January  31,  1825,)  passed  a  resolution,  giving  the  author 
another  year  to  renew  his  work,  "which,"  says  Mr.  Liv- 
ingston, "  was  to  be  done  entirely  from  recollection,  for  not 
a  written  vestige  of  my  former  labor  remained." 

We  have  been  nnable,  with  the  means  at  our  command, 
to  trace  the  history  of  Mr.  Livingston's  work  any  further; 
except,  that,  on  the  seventh  of  February,  1829,  the  general 
assembly  passed  an  act  allowing  him  the  sum  of  forty-five 
hundred  dollars,  "  for  services  rendered  by  him,  in  the  com- 
pilation of  a  criminal  code  and  code  of  evidence,  leaving  the 
subject  of  further  compensation  open  fur  the  future  consid- 
eration of  the  legislature."  The  system  of  penal  law  was, 
at  any  rate,  reported  to  the  general  assembly;  but  as  its 
provisions  were  founded  entirely  upon  a  plan  of  reform  and 
of  prison  discipline,  the  means  of  which  did  not  then  exist 
in  Louisiana,  the  project  was  not  adopted.  This,  as  we 
have  been  informed,  was  the  principal,  if  not  the  sole  reason, 
why  the  system  did  not  receive  the  legislative  sanction  of 
Louisiana.  Mr.  Livingston's  plan  for  the  prevention  and 
punishment  of  crime  comprehended  a  house  of  detention,  a 
penitentiary,  a  school  of  reform,  and  a  house  of  refuge  and 
industry.  In  1832,  the  general  assembly  authorized  the 
erection  of  a  penitentiary,  which,  we  infer  from  the  legis- 
lative proceedings  in  reference  thereto,  must  have  been  com- 
pleted on  or  before  the  month  of  March,  1835.  Whether 
any  of  the  other  means  of  prevention  and  punishment, 
contemplated  by  Mr.  Livingston,  have  been  provided,  we 
have  no  knowledge. 
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It  is  not  our  purpose  to  present  onr  readers  with  a  review 
or  criticism  of  Mr.  Livingston's  syslem  of  a  penal  code  for 
Louisiana.  Wc  have  already  given  a  historical  sketch  of 
its  origin,  progress  and  completion.  It  has  never  been 
adopted  by  the  state,  for  which  and  to  (he  credit  of  which, 
it  was  composed.  But  it  has  perhaps  accomplished  an 
eqnal  amount  of  good  for  the  world,  as  if  it  had  received 
the  legislative  sanction  of  Louisiana ;  perhaps,  indeed,  if  the 
people  of  that  stale  were  not  then  ready  for  its  adoption,  it 
may  have  served  the  cause  of  humanity  even  better,  than 
if  it  had  become  their  law;  but,  at  all  events,  it  has  laid 
the  foundation  of  an  imperishable  fame  for  its  author.  If 
Mr.  Livingston  has  not  been  the  lawgiver  of  the  single 
slate  of  Louisiana,  he  has  embodied,  combined  and  devel- 
oped for  the  whole  civilized  world  those  improvemenls  in 
criminal  law  which  the  age  demanded,  and  for  which  the 
minds  of  many  if  not  of  all  men  were  waiting,  and  to  which 
a  congress  of  humanity,  if  such  a  thing  could  be,  would 
have  given  utterance.  Wherever  the  law  is  studied  as  a 
science;  wherever  tlie  cause  of  humanity  has  a  votary; 
wherever  liberty,  civil  and  political,  is  an  object  of  hope 
and  of  love ;  there  will  the  name  of  Edward  Livingston 
live  in  all  honor;  there  will  the  spirit,  which  pervades  his 
labors,  continue  to  do  its  work,  till  the  rights  of  humanity, 
acknowledged  by  all  men,  shall  be  firmly  established  on  the 
twofold  yet  united  basis  of  law  and  liberty. 

Mr.  Livingston's  codes,  though  not  clothed  with  the 
character  of  law,  are  a  treasury  of  principles  and  provisions, 
from  which  many  systems  and  codes  have  derived  important 
improvemenls.  The  criminal  laws  of  New  York,  Massa- 
chusetts, Georgia,  and  Illinois,  which  have  been  revised 
since  the  publication  of  the  Louisiana  project,  are  indebted 
to  the  labors  of  Mr.  Livingston  for  very  many  useful  and 
humane  suggestions,  which  they  have  adopted  to  a  greater 
or  less  extent. 
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The  codes  prepared  by  Mr.  Livingstoa,  for  the  state  of 
Louisiana,  have  been  adopted  by  the  state  of  Guatemala, 
in  South  America ;  at  least,  we  so  infer,  from  a  paragraph 
in  the  New  Orleans  Bulletin  ;  in  which  it  is  stated,  that  the 
president  of  Guatemala,  on  receiving  intelligence  of  the 
death  of  Mr.  Livingston,  from  the  charge  d'affaires  of  the 
United  States  near  that  government,  communicated  the 
event  to  the  legislature,  in  the  following  message,  dated 
August  1,  1836 : 

"  I  have  to  announce  to  the  representatives  the  melancholy 
intelligence  of  the  death  of  Edward  Livingston.  The  chief 
magistrate  has  received  this  sad  news  in  the  accompanying  letter, 
from  the  charge  d'affaires  of  the  United  Stales." 

"  Mr.  Livingston  was  the  author  of  the  codes  recently  adopted 
by  the  assembly — codes  worthy  a  free  people.  He  honored  us 
with  his  correspondence,  and  hia  death  has  sundered  revered  rela< 
tions  most  beneficial  to  our  country." 

"  We  owe  to  him  testimonials  worthy  an  illustrious  memory, 
and  the  government  doubts  not,  that  the  chamber  will  decree  them 
in  such  a  manner,  as  wilt  fulfil  the  obligations  of  our  duty  and 
our  gratitude." 

It  remains  to  say  a  few  words  of  the  contents  of  the  vol- 
ume before  us ;  which,  however,  it  is  almost  needless  to  do, 
since  they  are  very  fully  indicated  in  the  title.  The  several 
works  reprinted  in  this  volume  may  be  divided  into  two 
classes;  Jirst,  the  preliminary  and  introductory  reports, 
«md,  second,  the  system  of  penal  law.  The  reports  consist 
of  a  preliminary  report  on  the  plan  of  a  penal  code,  and  an 
introductory  report  to  each  of  the  four  codes,  making  in  the 
whole  three  hundred  and  fifty-four  pages.  The  last  report 
is  concluded  in  the  following  language. 

"  The  code  now  submitted  completes  the  system  of  Penal  Ijbw, 
which  is  respectfully  oSered  for  consideration. 

"  The  task  was  undertaken  with  an  unfeigned  distrust  of  my 
own  powers,  which  nothing  could  have  conquered  but  the  convic- 
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tion  that  a  simple  enumeratioo  and  development  of  the  priociples 
on  which  the  system  is  founded,  would  force  a  conviclioQ  of  tbeir 
truth. 

'*  It  has  been  prosecuted  with  laborious  and  unremitted  applica- 
tion for  several  years,  with  a  respectful  attentioo  to  the  opinions 
of  others,  and  a  close  observation  of  practical  results. 

"  Its  conclusion  was  attended  with  the  gratifying  consciousness 
of  having  taken  every  precaution  to  guard  against  the  pride  of 
opinion,  and  neglected  no  means  that  could  be  suggested  by  the 
deepest  sense  of  its  importance,  and  a  religious  desire  that  it  might 
advance  private  happiness,  by  establishing  the  true  principles  of 
public  justice. 

*'  It  is  now  respectfully  oSered  for  consideration,  in  the  hope 
that  after  legislative  wisdom  shall  have  supplied  the  omissions,  and 
corrected  the  errors  of  the  work,  it  may  be  made  the  basis  of  a 
system,  by  which  instruction  may  be  promoted,  idleness  and  vice 
repressed,  crimes  diminished,  and  the  sum  of  human  happineaa 
increased." 

The  system  of  peaal  law,  which  fills  the  residue  of  the 
Tolume,  and  occupies  about  four  hundred  pages,  comprises 
four  distinct  codes  and  a  book  of  definitions,  which  are  thus 
briefly  described  in  the  second  chapter  of  the  introductory 
title : 

"  The  first,  called  the  Code  of  Crimet  and  PimuktaenU,  is 
divided  into  two  books,  containing  : — General  Principles  ;  and  the 
description  of  all  acts  or  omissions  that  are  declared  to  be  offences 
with  the  punishment  assigned  to  each. 

"  The  second  is  called  the  Code  of  Criminal  Procedure.  It  is 
divided  into  two  books.  It  contains  the  means  provided  for  pre- 
venting offences  that  are  apprehended,  and  for  repressing  those 
that  exist;  and  it  directs  the  mode  of  proceeding  for  bringing 
offenders  to  justice. 

"The  third  is  the  whole  law  of  evidence,  applicable  as  well  to 
civil  as  to  penal  cases,  and  is  called  the  Code  of  Evidence. 

*'  The  fourth  contains  a  system  of  prison  discipline,  in  all  the 
stages  in  which  impriBonmeat  is  nsed,  either  as  the  roeaos  of  de- 
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teotion  or  punishment.  It  is  designated  as  the  Code  of  Reform 
and  Prison  IHaeipline. 

"  The  concluding  division  of  the  system  is  a  Book  of  Defnitiotu, 
which  defines  all  ihe  technical  words  or  phrases  that  are  used  in 
the  several  codes." 

It  is  not  our  present  purpose,  even  if  we  had  space,  to 
enter  upon  the  merit  of  Mr.  Livingston's  labors  in  the  de- 
partment of  criminal  justice,  or  to  attempt  a  critical  judg- 
ment of  his  character  as  a  legislator  or  legislative  reformer. 
In  this  respect,  it  is  a  remarkable  fact,  that  his  writings 
have  attracted  more  attention  in  France  and  Germany, 
than  they  seem  to  have  done  in  England  and  America ; 
and  in  the  former  countries  have  been  made  the  subject  of 
elaborate  and  discriminating  criticism,  by  the  most  dis- 
tinguished criminal  jurists.  In  order  to  form  an  impartial 
opinion  of  Mr.  Liringston's  merit  as  a  lawgiver,  we  must 
know  what  judgment  has  been  pronounced  upon  his  works 
by  these  writers ;  and,  with  this  view,  we  hope  to  be  able 
hereafter  to  present  our  readers  wilb  some  criticisms  on  his 
penal  codes,  extracted  from  foreign  journals.  l.  s.  c. 


ART.  SI.— AMERICAN  REPORTS  AND  REPORTERS. 
[Supplement  to  Abticlb  V.  in  oar  lut  number.] 
Since  the  publication  of  the  article  in  our  last  number  on 
American  reports  and  reporters,  several  additional  volumes 
of  reports  have  been  published ;  and  we  have  also  been 
supplied  by  the  kindness  and  attention  of  our  correspond- 
ents, with  the  means  of  making  some  corrections  of  and 
additions  to  the  statements  contained  in  that  article. 

United  States.  The  honorable  Ashnr  Ware,  judge  of  the 
district  court  in  Maine,  has  recently  published  a  volume  of 
his  decisions,  chiefly  in  matters  of  admiralty,  in  that  court, 
from  1822  to  1839.' 

Vermont.  Daniel  Chipmao  published  two  volumes  in- 
stead of  <Hie,  as  mentioned  in  our  last  number.  The  second, 
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however,  is  a  very  small  and  rare  volame.  The  present 
reporter,  Mr.  Shaw,  has  also  published  a  volume  of  reports, 
containing  the  cases  since  February  term,  1837. 

Massachusetts.  Since  our  last,  Mr.  Pickering  has  pub- 
lished his  twenly-first  volume,  including  the  cases  to  March 
term,  1839,  in  Suffolk  and  Nantucket.  The  eighteenth  and 
nineteenth  of  this  series  are  not  yet  published.  We  under- 
stand, that  Mr.  Pickering  will  close  his  labors  as  reporter, 
with  an  additional  volume,  making  the  twenty-second.  We 
are  now  able  to  announce,  and  we  do  it  with  the  greatest 
pieasiue,  that  the  vacancy  occasioned  by  Mr.  Pickering's 
resignation,  has  been  filled  by  the  appointment  of  our 
friend  and  contributor,  Tberon  Metcalf,  Esq.,  whose  ex- 
traordinary qualifications  for  the  office  cannot  fail  to  be 
acknowledged  by  «very  lawyer  in  the  country.  We  ven- 
ture to  predict,  that  Mr.  Metcalfs  first  volume  will  be  the 
commencement  of  a  new  era  in  the  preparation  of  reports 
in  this  country. 

South  Carolina.  In  our  last,  we  omitted  to  mention  that 
Mr.  Hill  published  in  1S37,  two  volumes  of  chancery  re- 
ports, containing  the  cases  in  chancery  from  January,  1833, 
to  May,  1837,  both  inclusive.  Mr.  Hill  was  succeeded  by 
William  Rice,  the  present  state  reporter,  who  has  recently 
published  his  first  volume. 

Tennessee.  We  are  indebted  to  the  kindness  of  a  cor- 
respondent, for  the  statute  provisions  of  this  state,  and  other 
infonnation  respecting  the  reporters  and  reports. 

By  an  act  of  1831,  the  legislature  created  the  office  of 
reporter  of  the  decisions  of  the  supreme  court  of  the  state ; 
and  thereby  noade  it  the  reporter's  duty  to  furnish  the 
manuscript  reports  to  the  public  printer,  who  was  required 
to  print  five  hundred  copies;  out  of  which  the  reporter  was 
to  furnish  each  circuit  and  supreme  judge,  each  chancellor 
and  each  county  court  in  the  state,  one  copy,  and  to  deposite 
twenty-five  copies  in  the  secretary's  office  for  the  use  of  the 
legislature— the  residue  were  to  be  his  own ;  and  ihesei 
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together  with  the  copjrright  of  the  book,  constituted  the 
reporter's  compensation.  Under  this  law,  Mr.  Yerger  was 
appointed  reporter — and  reported  the  eight  volumes  men- 
tioned iii  our  last  number. 

On  the  reorganization  of  the  goTernmeal,  under  the  new 
constitution  in  1835,  an  act  was  passed  providing  for  the 
appointment  of  an  attorney  genera!  for  the  state,  to  hold  his 
office  for  six  years,  and  to  receive  a  salary  of  one  thou- 
sand dollars  a  year.  It  was  made  his  duty  among  other 
things  to  report  the  decisions  of  the  supreme  court,  under 
the  rules,  regulations,  and  restrictions  prescribed  by  the  act 
of  1831.  It  was  provided  that  the  clerks  of  the  supreme 
court  should  furnish  him  copies  of  the  original  opinions  de- 
livered by  the  judges ;  that  he  should  not  report,  at  length, 
any  case  in  which  no  other  points  of  law  should  be  decided, 
than  such  as  had  been  settled  in  some  other  reported  deci- 
sion of  the  court ;  that  he  should,  however,  be  governed  by 
the  direction  of  the  court  in  determining  what  cases  should 
be  reported ;  that  no  more  of  the  arguments  of  counsel 
should  be  reported  than  the  positions  taken,  and  the  au- 
thorities cited  and  relied  on;  that  immediately  after  the 
publication  of  each  volume,  the  reporter  should  send  and 
deliver  to  each  clerk  of  the  supreme  court,  the  number 
thereof  to  which  each  of  the  three  judicial  divisions  of  the 
state  is  entitled,  the  expenses  of  the  transportation  to  be 
paid  by  the  state ;  and  that  the  clerks  of  the  supreme  court 
should  deliver  to  the  clerks  of  the  circuit  courts,  in  their 
respective  divisions,  upon  their  application,  the  number  of 
volumes  published  to  which  each  county  is  entitled. 

Under  this  law,  Mr.  Yerger,  having  been  appointed  the 
first  attorney  general  of  the  stale,  by  the  legislature  of  1835, 
reported  the  ninth  and  tenth  volumes  of  his  reports,  which 
last  volume  brought  the  publicatiou  of  the  decisions  of  the 
court  down  to  December  term,  1837,  at  Nashville,  inclusive. 

Since  Mr.  Yerger's  resignation,  October  15,  1838,  R.  J. 

Meigs  has  held  the  office  of  attorney  general  and  reporter. 
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He  has  published  one  volume  of  reports,  containing  the 
decisions  of  the  court  made  at  ils  terms  in  1838,  the  last  of 
which,  the  December  term  at  Nashville,  ended  on  the  lOth 
of  February  last.  The  decisions  of  the  subsequent  terms 
we  understand  are  now  ready  for  publication. 

Illinois.  Since  the  publication  of  our  last  number,  we 
have  ascertained  that  by  statute  of  January  19,  1829,  ^  9, 
the  supreme  court  is  required  to  "appoint  some  person 
learned  in  the  law  to  minute  down  and  make  report  of  all 
the  principal. matters  drawn  out  at  length,  with  the  opinion 
of  the  court  in  all  such  cases  as  may  be  tried  before  the  said 
court,  and  the  said  reporter  shall  have  a  right  to  use  the 
original  written  opinion  after  it  shall  have  been  recorded  by 
the  clerk." 

By  statute  of  February  14,  1831,  the  governor  of  the 
state  was  authorized  to  subscribe  on  behalf  of  the  state  for 
one  hundred  and  fifty  copies  of  Breese's  reports,  at  three 
dollars  a  copy,  and  said  statute  further  provides  for  the 
distribution  of  the  copies  so  subscribed  for.  We  understand 
that  a  volume  of  reports  has  beea  published  since  that  of 
Mr.  Breese,  and  that  J,  Young  Scammon  has  recently  been 
appointed  reporter. 

Arkansas.  Since  our  last  number,  we  have  learned  that 
two  numbers  of  the  first  volume  of  reports  of  cases  argued 
and  determined  in  the  supreme  court  of  this  state  have  been 
published  by  Albert  Pike,  reporter  appointed  by  the  court 
They  contain  the  cases  decided  at  Little  Kock,  Irom  June 
term,  1837,  to  July  terra,  1838,  inclusive. 

The  foregoing  supplement  completes,  we  believe,  the  sketch 
of  American  reports  and  reporters,  which  we  undertook  to 
give  in  our  last  number.  In  our  next,  we  propose  to  present 
our  readers  with  a  similar  sketch  of  the  digests  of  American 
reports,  and  also  of  the  different  law  periodicals,  which  have 
been  published  and  are  now  publishing  in  this  country. 

e.  a. 
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I._DIGEST  OF  ENGLISH  CASES. 

COMMON    LAW. 

Seleetioni  from  8  C«niDgton  ind  Payne,  Part  3 ;  4  Mwion  and  WeUby,  P«rt 
3;  7  DowIiDg'a  Practice  Cues,  Parti;  5  Bingham'*  Mew  Cases,  Put 
1 ;  1  Perrr  and  DaviuD  (in  oontinnatjon  of  Nevile  and  Perry)  Fart  I. 

AMENDMENT.  (In  criminal  cases.)  A  woman  chared  with 
the  murder  of  her  huBband  was  described  as  "A,  the  wife  of  J. 
O.,  late  of  the  parish  of  3.,  in  the  couoty  of  W.,  laborer."  The 
judge,  at  the  trial,  ordered  this  to  be  amended  by  atrikJDg  out 
the  word  "  wife,"  and  inserting  the  word  "  widow."  Reg.  v. 
Orchard,  8  C.  &  P.  565. 

ARBITRATION.  (Award,  finality  of— Action  for  costs  of  refer- 
ence.) Where  an  action  of  debt,  in  which  the  defendant  had 
pleaded  the  general  issue  and  a  set-olf,  was  by  consent  referred 
to  arbitrotion,  "  the  costs  of  the  reference  and  award  to  abide 
the  event,"  ond  the  arbitrator  found  that  the  plainliff  was  not 
entitled  to  recover  in  the  action,  and  had  nol  any  cause  of  action 
against  the  defendant;  but  said  nothing  as  (o  the  set-oiT:  Held, 
that  the  award  was  final,  and  that  the  defendant  was  entitled  to 
maintain  an  action  for  the  costs  of  the  reference  and  award. 
(2  C.  it  M.  722  ;  10  Bing.  508  ;  2  C.  M.  &  R.  327.)  Duck- 
worth V.  Harrison,  4  M.  &  W.  432  ;  7  D.  P.  C.  71. 

3.  f  Sufficiency  of  award  by  arbitrators  and  umpire.)  A  cause 
was  referred  to  two  arbitrators,  and  such  third  person  as  ihey 
should  nominate  as  an  umpire,  and  the  parties  agreed  to  per- 
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form  the  award  made  "  by  the  two  and  iheir  umpire."  The 
award  havini;  been  made  by  the  two  arbilratore  only,  the  court 
refused  to  grant  an  attachment  for  the  Don-perfonnonce  of  it 
Heatkerington  v.  Robinson,  7  D.  P.  C.  193. 
ASSAULT.  (Indietmeat  for  it^icting  an  injury  dangerous  to 
life,  under  the  1  Vict,  c.  85,  m.  2.)  On  an  indictment  upon  the 
Btat.  1  Vict.  c.  85,  s.  3,  for  the  capital  offence  of  inflicting  an 
injury  dangerous  to  life,  with  intent  to  murder,  the  jury  ought 
not  to  convict  unless  they  are  satisfied  thai  the  prisoner  had  ia 
his  mind  a  positive  intention  to  murder  :  and  it  is  not  sufficient 
that  it  would  have  been  murder  if  death  had  ensued. 

And  if  A.  is  charged  with  this  oflence,  and  B.  is  chai^d 
with  aiding  and  abetting  him,  it  b  essential,  in  order  to  make 
out  the  charge  against  B.,  that  he  should  have  been  aware  of 
A.'s  intention  to  commit  murder. 

An  indictment  on  this  statute  slated  that  the  prisoner  felcHi- 
iously  and  of  his  malice  aforethought  did  assault  C.  H.,  and  did 
cause  unto  C.  H.  "  a  certain  bodily  injury  dangerous  to  the  life 
of  her  (he  said  C.  H.,  by  (hen  and  there  feloniously  with  his 
hands  and  fists  striking  and  beating  the  said  C.  H.  in  and  upon 
the  head  and  back,  tSiC.  &c.  [setting  forth  specifically  the  means 
by  which  the  assault  was  committed,  but  not  specifying  the 
nature  of  the  bodily  injury  occasioned  by  them] :  Held, 
sufiicient.     Reg.  v.  Cruse,  8  C.  &  P.  541. 

2.  The  ofTence  of  carnally  knowing  and  abusing  a  female  child 
under  ten  years  old,  (with  her  consent)  is  not  a  felony  which 
includes  an  assault  within  the  statute,  1  Vict.  c.  85,  s.  11,  even 
though  it  was  stated  in  the  indictment  for  the  felony  that  the 
prisoner  made  au  assault  upon  the  child.  To  support  a  charge 
of  assault,  such  an  assault  must  be  shewn  as  could  not  be  justi- 
fied in  an  action  under  a  plea  of  leave  and  license.  Reg.  v. 
Banks,  8  C.  &  P.  574  ;  Reg.  v.  Meredith,  id.  589. 

3.  A  party  was  indicted  for  robbery  with  violence,  under  the  staL 
1  Vict.  c.  87,  8.  3.  The  jury  found  the  prisoner  "  guilty  of  an 
assault,  but  without  any  intention  to  commit  any  felony  :" 
Held,  that  such  special  finding  did  not  take  the  case  out  of  the 
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operaliOQ  of  the  etftt.  1  Vict.  c.  85,  s.  11,  for  that  the  "crime 
charged"  there  mentioned  means  the  charge  as  stated  in  the 
indictment.    Rtg.  v.  Eltit,  8  C.  •&  P.  654. 

Held,  that  a  person  who  puts  a  deleterious  drug  into  a  li<|uid 
in  order  that  it  may  be  taken  by  another,  if  it  be  taken,  is  guilty 
at  common  law  of  an  assault  on  the  party  who  takes  it.  Reg. 
r.  Button.  6  C.  &  P.  660. 

ATTORNEY.  {Frivileged  eomtmmieation  to.)  A.,  an  attorney, 
was  employed  byB.  to  put  out  money  on  mortgage.  C.  applied 
to  A.  to  procure  him  an  advance  of  money  on  mortgage,  and  to 
act  as  his  attorney  in  procuring  it.  C.  stated  to  A.  that  be  was 
the  owner  of  certain  freehold  lands,  and  produced  a  forged  will 
in  proof  of  his  title,  which  he  placed  in  A.'s  hands.  B.  advanc- 
ed the  money  on  this  supposed  security,  A.  acting  as  his  attorney 
by  preparing  the  mortgage  deeds,  tkc.  On  the  trial  of  C.  for 
uttering  ibe  forged  will :  Held,  that  A.  was  bound  to  produce 
the  will,  and  also  to  give  evidence  of  what  C.  said  to  him  as  to 
the  advance  of  (he  money.  (See  R.  v.  Smith,  1  Phill.  Ev.,  ch. 
6,  contra.)     Reg.  v.  Averi/,  8  C.  &  P.  596. 

BILLS  AND  NOTES.  {AUeralim  of  bill  after  aeceptanee— 
Pleadings — Admission  hy  acceptor,  effect  of.)  In  an  action  by 
indorsee  against  acceptor  of  a  bill  (not  stated  to  be  payable  at 
any  particular  place,)  it  is  a  good  defence,  under  a  plea  that 
the  defendant  did  not  accept  the  bill  declared  on,  that  after  he 
had  accepted  it  generally,  it  was  altered  without  his  knowledge, 
by  the  addition  of  a  memorandum  making  it  payable  at  a  bank> 
cr's.     (3  C.  dc  M.  151  ;  2  C.  M.  &  R.  291.) 

The  acceptor  of  a  bill,  on  application  to  bim  for  payment, 
answered  that  the  bill  had  been  altered  as  to  the  acceptance,  by 
being  made  payable  at  a  particular  place ;  that  he  never  made 
it  payable  there,  nor  elsewhere  than  at  his  own  house,  and  that 
he  should  take  such  steps  as  the  law  would  authorize  on  the 
subject ;  that  be  had  been  prepared  for  payment,  and  the  party 
might  have  the  money  by  calling  at  his  house.  Held,  that  this 
letter  was  no  acknowledgment  of  a  subsisting  debt  so  as  to  sup- 
port a  count  on  an  account  stated.  (5  M.  &  Sel.  65 ;  5  B.  ds 
Cr.  360.)     Calvert  v.  Baker,  4  M.  &  W.  417  j  7  D.  P.  C.  17. 
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3.  (ActUm  for  amtnmt  of  hill  paid  vader  miirepretentatioit— 
When  neeeitary  to  tender  back  bill  before  action  brotigkt.)  The 
defendant  supplied  the  plaintiiT  with  goods  to  the  amount  of  711. ; 
the  plaintiff  authorized  M.  to  pa;  that  sum  to  the  defendaot 
M.  paid  the  defendant  50/.  and  applied  the  remainiogSW.  to  his 
own  use.  M.  al»o  owed  the  defendant  247.,  and  the  defendant 
drew  a  bill  on  him  for  45/.,  the  amount  of  these  two  sums, 
which  he  accepted,  but  which  was  dishonored  when  due,  and 
M.  subsequently  became  bankrupt.  The  defendant  applied  lo 
the  plaintiff  for  payment  of  the  amount  of  the  bill,  representing 
that  it  had  all  been  lef)  unpaid  on  the  plaintiff^s  account  by  M. ; 
and  the  plaintiff,  on  such  representation,  paid  the  defendant  the 
rf45  and  received  back  the  bill.  In  an  action  to  recoTer  back 
the  balance  ot£2i,  as  having  been  paid  on  a  misrepresentation 
of  the  facts ;  Held,  that  the  plaintiff  was  not  bound  to  prove 
that  he  tendered  back  the  bill  lo  the  defendant  before  action 
brought.'    Pope  v.  Wrap,  4  M.  &  W.  4&1. 

CHARTER-PARTY.  (Reckoning  of  running  dai/s— Pleading.) 
Under  a  charter-party  to  load  coals  and  iron  at  Cardiff,  and  to 
proceed  with  thom  to  Alexandria,  the  running  days  to  com- 
mence on  the  16th  December,  1834 ;  the  plaintiff  having  with 
the  defendant's  consent  laden  the  coals  at  Pembroke  in  ten  days 
ensuing  the  16th  of  December,  and  not  having  sailed  for  Cardiff 
till  the  27th;  held,  that  the  running  days  were  still  to  be 
reckoned  from  the  J6th  of  December;  and  that  proof  of  the 
defendant's  consent  salisiied  an  allegation  in  the  declaration, 
that  the  coals  had  been  laden  at  Pembroke  at  his  request. 
Jackson  v.  Gallowaif,  5  Bing.  N.  C.  71. 

S.  (Evidence  of  mage  of  trade.)  On  a  charter-party  engs^og 
to  pay  £G  15*.  per  ton  for  goods  shipped  at  Bombay  for 
liondon,  cotton  lo  be  calculated  at  50  cubic  feet  per  ton :  Held, 
that  evidence  was  admissible  for  the  defendant  of  a  usage  in  ibe 
trade  to  pay  according  to  the  measurement  taken  at  Bombay, 
before  the  goods  are  loaded ;  and  that  the  plaintiff  was  entitled 
to  show  in  reply,  thai  his  captain  objected  lo  receive  the  goods 
at  the  Bombay  measurement,  measured  them  when  on  boardt 
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and  delivered  on  account  of  that  measurement  to  the  shippers. 
(7  Bing.  687  ;  1  M.  &  W.  343 ;  3  B.  &  Ad.  728 ;  2  C.  Ai  P. 
625;  2  Moore,  224)  Bottomlts  v.  Forbes,  5  Bing.  N.  C. 
121. 

DEVISE.  ( To  txtcMors — Powtr  or  tnlerut.)  Devise  of  lands 
to  E.  H.  for  life,  "  and  after  her  death  my  will  is  that  my  said 
freehold  shall  be  sold  b;  my  exoculors  in  tnrat : — Held,  not  to 
pve  the  fee  to  the  ezecutois,  but  only  a  power.  Doe  d.  Samp- 
tm  V.  SkoUtr,  1  P.  &  D.  124. 

EMBEZZLEMENT.  A  person  caooot  be  convicted  of  embezzle- 
ment as  the  clerk  or  servant  of  a  society  which  is  an  unlawful 
combinatioo  and  confederacy,  by  reason  of  administering  ao 
unlawful  oalfa  to  its  members.     Beg.  v.  Hunt,  8  C.  &  P.  642. 

EVIDENCE.  (In  aae  of  pedigree.)  On  a  question  of  pedigree, 
an  entry  in  the  books  of  the  Merchant  Taylors^  Company,  that 
T.  C.  waa  admitted  a  freeman  of  the  Company  by  the  descrip> 
tion  of  "  T.  C.  of  8.  street,  son  of  J.  C.  deceased,"  is  admissible 
in  evidence  to  prova  not  only  tbe  fact  that  T.  C.  was  admitted  a 
freeman,  but  tlmt  the  Company  received  hiro  by  that  description. 
Entries  of  admission  to  the  freedom  of  the  city  of  London  are 
evidence  in  like  manner.     Collins  v.  Mtade,  8  C.  di  P.  602. 

2.  {Entries  against  itUeresl.)  It  is  no  objection  to  the  admissibil- 
ity of  an  entry  ia  an  account  by  a  deceased  steward,  charging 
himself,  that  the  balance  on  the  whole  account  is  in  his  favor. 
Williams  v.  Gemes,  6  C.  &  P.  592. 

EVIDENCE  IN  CRIMINAL  CASES.  (Statement  of  prisoner 
before  magistrate.)  Where,  on  the  examinaticHi  of  persons 
charged  with  felony  before  a  magistrate,  the  magistrate's  clerk, 
in  taking  down  tbe  prisoner's  statement,  had  left  a  blank  where 
either  of  the  prisoners  had  mentioned  the  name  of  anotber  of 
tbem,  the  judge  at  the  trial  would  not  allow  those  blanks  to  be 
supplied  by  porol  Evidence.     Reg.  v.  Morse,  8  C.  &  P.  605. 

2.  (Of  etatement  before  coroner.)  Where  a  witness,  on  an  indict- 
ment for  murder,  was  asked  whether  she  had  not  before  stated 
that  the  deceased  was  intoxicated  when  he  received  tbe  blows, 
nad  answered  that  she  had  tut  "  except  before  tbe  coromr," 
VOL.  ixn. — NO.  XLiv.  87 
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this  is  not  evidence,  and  the  judge  will  not  refer  to  the  deposi- 
tioDs  for  the  purpose  of  making  it  so.  Beg.  v.  Holdtn,  8  C.  & 
P.  606. 

EXECUTOR  AND  ADMINISTRATOR.  {ChargeabiUty  as 
executor  de  son  tort.)  Where  a  party  receives  a  debt  due  to 
the  estate  of  a  person  deceased,  for  the  purpose  of  providing 
the  funeral,  he  will  not  therebjr  become  chargeable  as  executor 
de  ton  tort,  unless  be  receives  a  greater  sum  than  is  reascKiable 
for  that  purpose,  regard  being  had  to  the  estate  and  condition 
of  the  deceased,  which  is  a  question  for  the  jury.  Caii^e»  v. 
FUteher,  4  M.  &  W.  378. 

FORGERY.  (JJllering— Intent  to  defrmtd.J  A  conditimuii 
uttering  of  a  forged  iDstrument  is  as  much  a  crime  as  any  other 
uttering.  Therefore,  where  the  prisoner  gave  a  forged  accep- 
tance, knowing  it  to  be  such,  to  the  manager  of  a  banking 
company,  with  whom  he  had  an  account,  saying  that "  he  lK^>ed 
this  bill  would  satisfy  the  bank  as  a  security  for  the  money  he 
owed  ;"  and  the  manager  replied,  that  that  would  depend  on 
the  result  of  inquiries  respecting  the  acceptors :  Held,  a  sufficient 
uttering. 

If  a  party,  when  he  utters  a  forged  instrument,  knows  that  it 
is  forged,  and  means  it  to  be  received  as  a  genuine  instrument, 
the  intent  to  defraud  'a  necessarily  to  be  inferred.  (8  C.  de  P. 
274.)     Reg.  V.  Cooke,  8  C.  &  P.  583. 

FRAUDULENT  REPRESENTATION.  ( When  aetumahk,  and 
by  whom.)  The  defendant  being  about  to  sell  a  public  house, 
falsely  represented  to  A.,  who  had  agreed  to  purchase  it,  that 
the  receipts  were  ^180  a  month  ;  A.  having,  to  the  defendant's 
knowledge,  communicated  this  representation  to  the  plaintiff*, 
who  became  the  purchaser  instead  of  A. :  Held,  that  an  action 
lay  against  the  defendant  at  the  suit  of  the  plaintiff.  (3  M.  & 
W.  519  i  3  T.  R.  51 ;  I  Stark.  N.  P.  C.  434.)  Fibnore  v. 
Hood,  5  Ring  N.  C.  97 ;  7  D.  P.  C.  136. 

HUSBAND  AND  WIFE.  (Law  m  to  coercion  of  mfe.)  Quare, 
whether,  where  husband  and  wife  jointly  commit  the  offence  of 
inflicting  a  bodily  injury  dangerous  to  life,  with  intent  to  murder, 
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within  the  atat.  I  Vict.  c.  85,  s.  3,  the  wife  is  entitled  to  the 
legal  presumptioa  of  her  having  acted  under  coercion.  But  she 
is  clearly  not  entitled  to  be  acquitted  on  this  ground  at  the  end 
of  the  case  for  the  prosecution,  since,  if  the  jury  find  a  verdict 
for  an  assault  only,  under  the  1  Vict.  c.  85,  s.  11,  she  is  punish* 
able  as  well  as  the  husband.     Reg.  v.  Cruu,  8  C.  &  P.  541. 

3.  {JoitU  indiclntent  agaitut.)  Where,  on  the  trial  of  a  man  and 
woman  for  larceny,  it  appears  by  the  evidence  that  they  address* 
ed  each  other  as  husband  and  wife,  and  passed  and  appeared  aa 
such,  and  were  so  spoken  of  by  the  witnesses  for  the  prosecu- 
tion, it  will  be  for  the  jury  to  say  whether  they  are  satisfied  that 
they  are  in  fact  husband  and  wife,  even  though  the  woman 
pleaded  to  the  indictment  which  described  her  aa  a  Hngle 
■Mman.  In  such  a  case  a  female  prisoner  ought  not  to  be  in* 
dieted  as  a  single  woman.  Reg.  v.  Woodward,  8  C.  &  P. 
561. 

INSURANCE.  {Duty  of  insurance  broker.)  On  an  undertaking 
to  effect  an  insurance  according  to  special  instructions,  a  part 
of  the  duty  implied  is  the  giving  notice  to  the  employer  in  case 
of  failure  ;  and  therefore  an  actual  promise  to  that  effect,  although 
averred  in  the  declaration,  need  not  be  proved.  (S  T.  R.  186.) 
Callmder  v.  Oelrichs,  5  Bing.  N.  C.  58. 

JURY.  {Mit-trial — Challenge  of  juror.)  AAer  a  special  jury 
had  been  sworn  on  the  trial  of  an  indictment  for  a  misdemeanor, 
it  was  discovered  that  one  of  them  had  sat  on  the  grand  jury 
who  found  the  bill.  It  was  proposed  that  he  should  leave  the 
box,  but  the  defendants  objected  to  this  course  ;  the  trial  pro* 
ceeded,  and  the  defendants  were  convicted.  The  court  refused 
to  grant  a  rule  for  a  new  trial,  on  the  ground  of  mis-trial.  Rtg. 
V.  Sidiivan,  1  P.  &  D.  96. 

LARCENY.  {By  tervant.)  A  cattle  drover  was  employed  by 
a  grazier  in  the  country  to  drive  eight  oxen  to  London,  with  in- 
structions, that  if  he  could  sell  them  on  the  road,  he  might;  and 
those  he  did  not  sell  on  the  road  he  was  to  take  to  a  particular 
salesman  in  Smithfield  market,  who  was  to  sell  them  for  the 
.grazier.  The  drover  sold  two  oti  the  road,  but  instead  of  taking 
27* 
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the  other  sU  to  the  salesman,  drove  (hem  himself  to  Sntithfield 
market,  and  there  sold  them,  and  received  the  monejr,  and  ap- 
plied it  to  hia  own  use  ;  Held,  that  he  could  not  be  convicted  of 
either  IarceD}r  or  embezzlement.  Reg.  v.  Goodhody,  8  C.  di 
P.  665. 

LUNATIC.     It  seems  that  the  wife  of  a  lunatic  who  has  no  com- 

.  mittee  has  a  sufficient  implied  authority  to  sue  in  the  name  of 
the  lunatic  for  debts  due  to  him.  Rock  v.  S/ode,  7  D.  P. 
C.  22. 

MANDAMUS.  It  is  no  ground  of  objection  to  a  mandamus  that 
a  requisition  is  made  on  parties  in  the  altemative  to  do  one  of 
three  things,  if  the  duty  enjoined  by  act  of  parliameDl  forms  one 
of  them,  and  there  has  been  a  general  refusal  to  comply  with 
such  requisition.  Reg.  v.  St.  Margaret^t,  Leicealer,  1  P.  &  D. 
116. 

MURDER.  A.,  who  waa  insane,  collected  a  number  of  persons 
together,  who  armed  themselves  with  a  common  purpose  of 
resisting  the  lawfully  constituted  authoriiies,  A.  having  declared 
that  he  would  cut  down  any  constables  who  came  against  him. 
A.  in  the  presence  of  others  of  his  party,  afterwards  shot  a 
constable  who  came  with  a  warrant  to  apprehend  him  :  Held, 
that  the  others  were  guilty  of  murder  as  principals  in  the  first 
degree,  and  that  any  apprehension  they  had  of  personal  danger 
to  themselves  from  A.  was  no  ground  of  defence  for  remaining 
with  him  after  he  had  ao  declared  his  purpose.  Reg.  v.  7^^, 
8  C.  &  P.  616. 

PARTNERSHIP.  (AtUhorits  ly  retired  partner  to  contimd^ 
partner  to  indorte  bUls,  how  proved.)  A  retired  partner  may 
give  authority  by  parol  to  a  continuing  partner  to  indorse  bills 
in  the  partnership  name,  after  the  dissolution  of  the  partnership. 
And  where  the  retired  partner  stated  that  he  left  the  assets 
and  securities  of  the  firm  in  the  hands  of  the  continuing  partner, 
for  the  purpose  of  winding  up  the  concern,  and  that  be  had  no 
objection  to  his  using  the  partnership  name  :  Held,  that  the  jury 
were  justified  in  finding  that  the  continuing  partner  had  author- 
ity to  indorse  promissory  notes,  so  lef\  in  his  hands,  in  the 
partnership  name.     Smith  v.  Winter,  4  M.  &  W.  454. 
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PLEDGE.  W.,  captain  of  a  ship,  pledged  his  chroaometer,  tbea 
in  the  poGsession  of  the  maker,  to  the  defeodants,  the  owners  of 
the  ship,  in  consideration  of  their  advancing  him  ^50  and  allow- 
ing him  the  use  of  the  iostrument,  on  a  voyage  on  which  he 
was  about  to  sail.  After  the  voyage  he  placed  it  at  the  maker's, 
and  then  pledged  it  lo  the  plaintiff,  for  whom  the  maker  being 
ignorant  of  the  pledge  to  the  derendants,  agreed  to  hold  it. 
The  money  advanced  by  the  defendants  not  having  been  repaid  : 
Held,  (in  an  issue  under  the  interpleader  act)  that  the  property 
in  the  iostrument  was  in  the  defendants.  Bteves  v.  Capper,  6 
Bing.  N.  C.  136. 

PRACTICE,  IN  CRIMINAL  CASES.  {Admisnona  in.)  On  the 
(rial  of  an  indictment  for  perjury,  on  the  crown  side  of  the 
assizes,  where  it  appeared  that  the  attorneys  on  both  aides  had 
■greed  that  the  formal  proofs  should  be  dispensed  with,  and 
that  that  part  of  the  prosecutor's  case  should  be  admitted  ;  the 
judge  would  not  allow  this  admission,  holding  that  a  criminal 
case  could  not  be  tried  on  admission  unless  made  at  the  trial  by 
the  defendant  or  his  counsel.  lUg.  v.  Thonkill,  8  C.  &  P. 
576. 

PRINCIPAL  AND  SURETY.  {Surety,  when  dUeharged  by 
Jraud.)  The  plaintiffs  advanced  :C2600  to  C.  on  the  security 
of  a  mortgage  executed  by  C,  and  of  a  promissory  note  for 
jC2600  in  which  the  defendant  joined  as  a  surety.  At  the  time 
of  this  advance  C.  owed  the  plaintifia  :£800,  which  was  deduct- 
ed from  the  :£3600 ;  but  the  recital  of  the  mortgage  deed, 
which  was  read  by  the  plaintitTs  agent  in  the  presence  of  the 
defendant,  stated,  untruly,  that  the  :£800  bad  been  repaid  ; 
Held,  that  this  was  a  fraud  in  law,  which  released  the  defend- 
ant  from  his  liability  on  the  note.  Stone  v.  Compton,  5  Bing. 
N.  C.  142. 

2.  {Diiekarge  ofsurelg  by  time  given  to  principal.)  A.  indorsed 
to  S.  &  Co.,  as  a  security  for  advances  made  by  them  to  him, 
certain  promissory  notes  made  by  B.  While  the  notes  were 
running  A.  stopped  payment,  and  a  deed  was  executed  by  him 
and  several  of  his  creditors,  and  among  them  by  S.  &.  Co., 
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whereby  hU  afiaira  were  placed  in  the  hands  of  inspectors,  and 
the  creditors,  parties  to  the  deed,  agreed  on  certain  terras  not  to 
call  for  or  compel  payment  of  the  debts  due  from  him  for  three 
years.  Kfisr  the  execution  of  this  deed  by  A.  and  S.  &.  Co., 
and  before  the  notes  became  due,  B.  signed  a  written  consent  to 
the  creditors*  signing  the  deed,  and  giving  time  to  A.,  without 
prejudice  to  their  claims  on  her,  B.  :  Held,  that  her  liability  on 
the  notes  to  S.  &  Co.  was  thereby  revived.  (2  SwansL  185.) 
SmUk  V.  Winter,  4  M.  &  W.  454. 

ROBBEBY.  (By  threat  of  acautaion.)  Where  the  prisoner,  in 
order  to  obtain  money,  said  to  the  prosecutor,  "  if  you  do  not 
assist  me,  I  will  say  you  look  indecent  liberliet  with  me  some 
time  ago :"  Held,  not  sufficient  to  sustain  a  count  choiring  that 
he  threatened  to  accuse  the  prosecutor  of  having  attempted  and 
endeavored  to  commit  with  him  the  abominable  crime,  dec. 

Since  the  stat.  1  Vict.  c.  87,  s.  4,  where  money  is  obtained 
by  any  of  the  threats  to  accuse  therein  specified,  the  indictment 
must  be  on  the  statute  and  not  for  robbery  ;  but  when  it  is  ob- 
tained by  threats  to  accuse  other  than  those  specified  in  the 
statute,  the  indictment  may  be  for  robbery,  if  the  party  was  put 
in  fear,  and  parted  with  his  money  in  consequence.  Reg.  v. 
Norton,  8  C.  &  P.  671. 

SETTLEMENT.  (By  apprenticeship— What  it  service  under 
the  indenture.)  A  pauper  having  been  bound  by  indenture  to 
a  carpenter,  met  with  an  accident,  and  became  unable  to  work  ; 
he  was  in  consequence  taken  home  to  his  father's  parish  by  his 
master,  for  the  benefit  of  a  surgeon's  attendatice,  whom  the 
master  promised  to  pay,  but  did  not ;  and  the  pauper  slept  at 
his  father's  for  more  than  forty  days,  at  the  end  of  which  time 
the  indenture  was  cancelled.  During  this  period  the  master 
called  upon  the  pauper,  and  asked  him  to  carry  out  and  sell 
lottery  tickets,  on  which  be  was  to  receive  Is.  a  ticket,  the 
prizes  being  articles  manufactured  by  the  master  in  his  trade : 
Held,  that  such  service  was  connected  with  the  apprenticeship, 
and  that  a  settlement  was  therefore  gained  by  the  forty  days' 
residence  in  the  father's  parish,  although  the  selling  of  the 
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lottery  ticketa  might  be  an  illegiU  employment.  (4  B.  &  Cr. 
64;  11  Eaat,  176;  3  B.  &  Ad.  706.)  Reg.  v.  Sowerbg,  1  P. 
is  D.  ISO. 

SHIPPING.  (lAabUit]/  of  omurtfornegligetue  in  management 
of  thipimder  cltarter.)  A  steam  vessel  waa  under  charter-party 
for  six  months,  the  owners  to  keep  it  in  order  for  the  conveyance 
of  goods,  &c.  from  Newcastle  and  Goole,  or  such  other  coasting 
statioD  as  the  charterer  might  from  time  to  time  employ  it  in. 
The  crew  were  appointed  hy  the  owners,  but  paid  hy  the 
charterer,  who  also  was  to  pay  all  disbursements.  The  charter- 
er did  not  interfere  with  the  navigation  of  the  vessel,  but  while 
be  was  on  hoard,  through  the  negligence  of  the  crew,  it  ran 
i^ainst  and  injured  the  plaintiff's  keel :  Held,  on  action  against 
the  owners,  that  they  were  liable  for  the  iojury.  Fenton  v. 
Du&Im  Steam  Packet  Company,  1  P.  &  D.  103. 

SLANDER.  A  demurrer  to  a  declaration  in  slander  does  not 
admit  the  words  to  have  been  spoken  with  the  intent  attributed 
to  them  by  the  innuendo.     Wheeler  v.  Hat/net,  1  P.  &  D,  55. 

TENDER.  If  a  party,  in  tendering  a  sum  of  money,  say,  "  I 
tender  you  ^1  in  payment  of  the  half  year's  rent  due  at  Lady 
day  last,*'  this  will  make  the  tender  bad,  because,  by  accepting 
the  money,  the  other  part;  would  admit  that  that  sum  was  the 
amount  of  half  a  year's  rent. 

A  good  tender  cannot  be  made  in  terms,  which,  by  taking  the 
money,  would  cause  the  other  party  to  make  an  admission. 
Marquit  of  Hastings  v.  Thorhy,  6  C.  &  P.  573. 

WARRANTY.  (Implied  warranty  by  manufaeturer  and  seller  of 
goods.)  The  defendant  sent  to  the  plaintiff,  the  patentee  of  an 
invention  known  as  "  Chanter's  smoke -consuming  furnace,"  the 
following  written  order : — "  Send  me  your  patent  hopper  and 
apparatus,  to  fit  up  my  brewery  copper  with  your  smoke-con- 
suming furnace.  Paieat  right  £15  15s. ;  iion-work  not  to 
eiceed  £5  5*. ;  engineer's  time  fixing  7«.  6d.  per  day."  The 
plaintiff  accordingly  put  up  on  the  defendant's  premises  one  of 
his  patent  furnaces,  but  it  was  found  not  to  be  of  any  use  for 
the  purposes  of  a  brewery,  and  was  returned  to  the  plaintiff: 
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H«Id  (no  fraud  being  imputed  to  the  plaintiff)  that  there  was 
not  an  implied  warranty  on  his  part  that  the  furnace  supplied 
should  be  iit  for  the  purpose  of  a  brewery ;  but  that  the  de- 
fendant having  defined  by  the  order  the  particular  machine  to 
be  supplied,  the  plaintiff  performed  his  part  of  the  contract  by 
supplying  that  machine,  and  waa  entitled  to  recover  the  whole 
£\5  15>.,  the  price  of  the  patent  right.  (5  Btngh.  583 ;  4  B. 
&  Cr.  108.)  Chanter  v.  Hopkins,  4  M.  Ac  W.  399. 
WITNESS.  {Examinalion  of  tDilneu  on  mterrogatoria.)  The 
court  will  not  grant  a  rule  toexamine  a  witness  on  inierrogatoriea 
on  the  ground  of  infirmity,  age,  or  illness ;  unless  the  affidavit 
of  a  surgeon  be  produced,  stating  the  nature  of  the  incapacity, 
and  alleging  his  belief  that  the  witness  will  not  be  able  to  attend 
the  trial  of  the  cause.     Daoies  v.  Loumdei,  7  D.  P.  C.  101, 

3.  (Objection  to  competency,  how  to  be  taken.)  A  party  cannot 
give  evidence  to  shew  the  incompetency  of  a  witness  called  far 
the  opposite  party,  without  having  taken  the  objection  on  the 
Toir  dire.     DewdTtey  v.  Falmr,  7  D.  P.  C.  177. 

8.  {Competency.)  In  an  action  on  a  charter-party,  a  penon  who 
is  a  partner  with  ibe  plaintifis  in  the  ship,  though  not  one  of  the 
registered  owners,  is  not  a  competent  witness  for  the  plaintiffs, 
unless  cross  releases  are  executed  between  him  and  tbem. 
Jaekaon  v.  GaUoieay,  8  C.  &  P.  480. 

4.  {Same.)  In  an  action  by  assignees  of  a  bankrupt  for  money 
had  and  received,  against  a  sheriff  who  has  sold  the  goods  of 
the  bankrupt  under  an  execution,  and  paid  over  the  proceeds 
afler  notice  of  an  alleged  act  of  bankruptcy,  the  sheriff's  officer 
who  acted  in  the  execution,  if  he  has  given  the  usual  indemnity 
bond  to  the  sheriff,  is  not  a  competent  witness  for  the  defendant, 
under  the  staL  8  &  4  Will.  4,  c.  42,  s.  26.  Groom  v.  Bradky, 
8  C.  &  P.  500. 

5.  (Some.)  A  plaintiff  claimed,  as  occupier  of  a  house,  to  be 
entitled  to  the  use  of  water  from  a  certain  watering  place.  Hei 
sister,  who  was  called  as  a  witness  in  support  of  the  right,  stated 
on  the  voir  dire  that  she  had  been  a  joint  owner  in  fee  with  the 
plaintiff  of  the  house  in  respect  of  which  the  right  waa  claimed, 
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and  had  conveyed  her  share  to  the  plaintiff  with  the  usual 
covenants  for  title.  Held,  that  she  was  not  a  competent  witness, 
and  that  indorsing  her  name  on  the  record,  under  the  alat.  3  & 
4  Will.  4.  c.  43,  B.  27,  would  not  render  her  competent.  Steers 
V.  CarvarditK,  SC.it?.  570. 
WOUNDING.  To  constitute  a  wound,  there  must  be  a  separa- 
tion of  the  whole  skin  ;  a  separation  of  the  cuticle  only  is  not 
sufficient.     Rtg.  v.  WLoughHn,  8  C.  &  P.  635. 


Scleetiona  ftom  8  Sinioiu,  Fsrt  3. 

AUDITOR.  {ApiHtintment  Jy  will)  Testator  by  will  appointed 
the  plaintiff  to  be  auditor  of  the  accounts  of  bis  estate,  during  the 
execution  of  the  trusts  of  the  will,  with  a  proper  salary,  and  in 
case  be  should  become  incapable  or  unwilling  to  act,  testator 
directed  his  trustees  to  appoint  another  auditor  of  a  certain  de- 
•cription  and  with  like  lemuneralion.  Held,  that  the  trustees 
could  not  remove  the  plaintiff  from  his  auditorship,  without  proof 
of  incapacity  or  neglect,  and  that  he  was  entitled  to  receive  an 
adequate  salary,  to  be  fixed  by  the  master.  WHliamt  t.  Corbet, 
8  Sim.  349. 

DEMONSTBATIVE  LEGACY.  A  gin  of  an  annuity  for  the 
life  of  the  donee,  payable  out  of  the  testator's  long  annuities, 
and  which  he  afterwards  directed  to  Iw  secured  on  his  stock  of 
long  annuities :  Held  to  be  a  general  legacy,  with  a  specific 
flind  pointed  out  for  its  payment,  and  a  sufficient  portion  of  long 
SDDuilies  was  directed  to  be  sold  out  to  answer  the  annuity. 
Frjfor  V.  Butter^  S  Sim.  443. 

FOREIGN  CONTRACT.  (Dtmndte—CoTutructiott—SatUfae- 
tion.)  A.,  a  domiciled  Englishman,  married  a  lady  at  the 
Mauritius,  where  the  French  law  was  in  force.  By  their  settle- 
ment, which  was  in  the  French  language  and  form,  they  de- 
clared, that  they  intended  to  marry  according  to  the  lawa  of 
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England,  the  benefit  of  which  the^  reserved  to  tbemselTes  the 
power  of  claiming  :  and  it  was  stipulated  that  the  sum  of  jf4000, 
which  A.  acknowledged  by  the  settlement  that  he  had  received 
fTom  his  wife,  should  be  invested  for  her  benefit,  and  the  income 
paid  to  her  with  a  proviso,  that,  if  at  the  time  of  the  husband's 
decease  such  investment  bad  not  been  made,  the  wife  should  be 
at  liberty  to  take  the  sum  out  of  hia  assets.  A.,  in  fact,  Dever 
received  the  ^4000,  the  acknowledgment  by  him  being  merely 
the  usual  form  of  creating  an  obligation  by  the  French  law. 
Held,  upon  the  death  of  A.  intestate,  ihat  the  widow  was 
entitled  to  have  the  j£4000,  paid  out  of  his  assets,  and  also  to 
receive  her  distributive  share  of  the  residue.  Lang  v.  L<mg,  6 
Sim.  451. 

INFANT.  {MaitUenance.)  An  infant's  share  of  a  residue, 
amounting  to  ^125,  was  on  the  joint  petition  of  the  Infant  and 
his  father  ordered  to  be  paid  to  the  latter,  to  reimburse  him  for 
the  eipensea  of  his  son's  outfit  and  passage  to.  India,  which  be 
had  borrowed  money  to  defray.  Clay  v.  Petmington,  8  Sim. 
359. 

LETTERS-PATENT.  {Omttntction,  extent  of  grant.)  The 
island  of  Cape  Breton,  which  is  separated  by  a  very  narrow 
stait  from  Nova  Scotia,  was  originally,  and  up  to  the  year  1784, 
considered  as  forming  together  with  it  one  colony.  In  that  year 
it  was  for  the  purposes  of  government  made  a  distinct  province, 
and  was  subject  to  a  separate  governor  and  council  of  its  own 
until  1630,  when  it  was  reunited  to  Nova  Scotia  by  the  name  of 
the  country  of  Cape  Breton.  In  1768,  white  the  sepaiation  con- 
tinued, the  duke  of  York  applied  for  a  grant  of  mines  io  Nova 
Scotia ;  and  it  appeared  in  evidence,  that  it  was  the  intention  of 
Geo.  3  to  have  made  such  a  grant,  subject  to  certain  reserva- 
tions (which  were  not  settled  at  the  time),  but  this  intention  was 
never  carried  into  effect.  Afler  the  death  of  Geo,  3,  and  aAer 
that  Cape  Breton  had  been  reunited  to  Nova  Scotia,  the  duke 
of  Yoric  renewed  his  application,  founding  it  upon  the  intention 
of  the  late  king,  and  upon  that  ground  expressly  the  lords  of 
the  treasury,  by  two  several  minutes,  recommended  Geo.  4,  to 
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make  a  grant  to  the  duke  of  Yoric  of  all  mines  in  the  province 
of  Nova  Scotia,  upon  certain  terms,  which  they  requested  the 
chancellor  of  the  exchequer  to  submit  to  the  duke  of  York. 
In  the  first  of  these  treasury  minutes,  Cape  Breton  was  spoken  of 
as  distinct  from  Nova  Scotia,  and  it  was  with  reference  to  Nova 
Scotia  so  described  that  thejr  mentioned  the  intention  of  Geo.  3. 
Letters-patent  were  afterwards  made,  by  which  Geo.  4,  of  his 
especial  grace,  certain  knowledge,  and  mere  motion,  granted  to 
the  duke  of  York,  upon  certain  terms,  all  mines  in  the  province 
of  Nova  Scotia.  Held  that  this  description  included  Cape 
Breton,  and  that  the  clear  meaning  of  the  letters-patent  was  not 
to  be  controlled  by  the  ambiguous  language  of  the  treasury 
minutes,  more  particularly  as  the  terms  recommended  by  the 
lords  of  the  treasury  had  been  altered  in  one  other  important 
particular,  namely,  by  the  substitution  of  60  years  for  36,  as  the 
period  of  the  giant     Taylor  v.  Attormj/'Generai,  8  Sim.  413. 

PARLIAMENTABY  AGENT.  {Privilege  from  arrest.)  A  par- 
liamentary agent  on  his  return  from  the  bouse  of  lords,  where 
be  bad  been  attending  an  appeal,  was  arrested  upon  an  attach- 
ment for  the  costs  of  a  chancery  suit.  Held  that  he  was 
entitled,  although  he  had  not  returned  by  the  shortest  road,  and 
had  stopped  for  refreshment,  to  be  discharged,  and  that  he  might 
apply  for  that  purpose,  either  to  the  court  out  of  which  process 
had  issued,  or  to  that  on  which  he  was  attending  when  arrested. 
Au.-Gm.  V.  SldnnerU  Comp.;  Ex  parte  WalHns,  8  Sim.  876; 
and  Coop.  1. 

PRE-EMPTION.  {Laches.)  A  testator  devised  a  house  to 
trustees  upon  trust  to  permit  his  son,  at  any  time  within  three 
months  after  his  decease,  to  become  the  purchaser  thereof,  at  a 
certain  price,  and  to  convey  the  same  accordingly  ;  but  should 
the  son  not  complete  the  purchase  within  three  months,  then  the 
trustees  were  to  sell  the  same  by  suction  within  twelve  months 
of  the  testator's  death.  The  son,  who  was  himself  a  trustee, 
within  two  months  declared  verbally  to  his  co-trustees  his  inten- 
tion to  purchase,  but  the  trustees  did  not  deliver  the  title-deeds 
to  the  solicitor  who  was  to  prepare  the  conveyance  until  the  last 
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day  of  the  three  months,  and  no  conveTanco  waa  made,  nor 
was  KDy  part  of  the  purchase  money  paid  within  the  three 
months.  Held,  that  the  right  of  pre-emption  was  lost  Dtaoton 
V.  Dawaon,  B  Sim.  346. 

STATUTE  OF  LIMITATIONS.  (Mercantile  a<xwnU.)  Where 
the  bill  stated  that  five  persons  who  were  joint  owners  of  an 
estate  in  Java,  and  were  as  such  indebted  to  the  plainiiSs,  a 
mercaotlle  firm  in  Bombay,  for  moneys  paid  by  the  firm  on 
their  account  and  for  their  use  as  proprietors ;  and  that  sub- 
sequeotly,  in  pursuance  of  an  arrangement  by  which  the  debt 
was  divided  among  the  proprietors,  the  defendant  waa  debited 
with  his  proportion,  and  that  &f\erwarda  divers  sums  bad  been 
received  by  the  firm  on  his  account,  and  that  such  an  account 
was  stiil  open  and  unsettled  :  Held,  that  this  was  not  upon  the  face 
of  it  a  mercantile  account  wilhin  the  exception  of  the  statute  of 
limitations.     Forbes  v.  Sktllon,  S  Sim.  335. 

USURY.  {Furehate  of  rent  ekargta.)  Two  rent  charges  of 
£21  each,  secured  upon  and  issuing  out  of  leasehold  property, 
were,  as  the  deeds  expressed,  granted  for  40  years  in  considera- 
tion of  ^400.  There  was  evidence  to  show,  which  was  taken 
to  be  true  by  the  court,  that  the  original  application  waa  for  a 
loan.  Held,  that  the  transaction  was  usurious,  it  being  clear 
that  the  aggregate  payments  on  the  rent  charge  would  greatly 
exceed  the  ;£400  with  interest  thereon  at  five  per  cent  for  forty 
years.  Ferguson  c.  Sprang,  3  Ner.  &  Man.  665,  commented 
on.     Chillingworlk  v.  Ckillingviorth,  8  Sim.  404. 

WILL.  (Cottttruction,tubstUulion,premmption  of  death.)  Testa- 
tor, by  will  dated  1828,  bequeathed  a  fifth  of  his  residuary 
estate  to  W.  R.,  E.  R.,  and  J.  B.,  and  all  other  the  children  of 
J.  R.  the  elder,  and  the  issue  of  such  of  his  children  as  should 
have  departed  this  life,  such  issue  to  take  the  share  which  their 
parent  would  have  taken  if  living.  One  of  the  children  of  J. 
R.,  not  named  in  the  will,  had  gone  abroad  in  1809,  and  had 
not  been  heard  of  since  1615.  Held  by  the  court  that  he  must 
be  presumed  to  have  died  before  the  date  of  the  will,  and  that 
his  children  were  entitled  to  the  share  which  he  would  have 
taken  if  living.     Ruel  v.  Baker,  8  Sim.  443 ;  Coop.  173. 
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II.— DIGEST  OF  AMERICAN  CASES. 

Selection!  fioni  1  Rice'i  (South  CuoliDa)  Reports;  4  Miiaouri  Repcoti;  uul 
19  Wendell'!  (New  York)  Report!. 

ACTIONS  IN  GENERAL.  {Seeer  at  catuu  of  action  from  tame 
source.)  Where  a  party  hath  several  demands  or  eziBting 
causes  of  aciioD  growing  out  of  the  same  contract  or  resting  in 
matter  of  account  which  may  be  joined  and  sued  for  in  the  same 
action,  they  must  be  joined ;  and  if  the  demaods  or  causes  of 
action  be  split  up  and  a  suit  brought  for  part  only,  and  subse- 
quently a  second  suit  for  the  residue,  the  first  action  may  be 
pleaded  in  abatement  or  in  bar  of  the  second  action.  Ben- 
denagh  v.  Coots,  19  Wend.  207. 

ADMISSIONS.  {Receipt  of  money.)  Where  a  creditor  admitted 
the  receipt  of  money  from  his  debtor,  but  stated  it  to  be  a  loan, 
the  admission  taken  together  does  not  amount  to  proof  of  pay- 
ment.    Oldkam  V.  Henderson,  4  Missouri,  395. 

AGREEMENT.  (Capacity.)  The  old  rule  was,  that  a  party  couia 
not  stultify  himself ;  but  it  is  now  subject  to  many  modifications, 
and  it  ma;  now  generally  be  slated,  that  if  a  party  sought  to  be 
charged  with  a  contract,  can  show  that  he  was  so  devoid  of 
capacity  as  to  be  utterly  incapable  of  understanding  it,  he  is 
not  bound  by  it     XTCreight  v.  Aiken,  1  Rice,  56. 

ARBITRATION.  (Joint  and  individual  demand-t.)  A  sub- 
mission by  two  parties  on  one  side,  and  one  on  the  other,  in- 
cludes not  only  the  joint  demands  of  the  two,  but  their  indivi- 
dual demands  against  the  opposite  party ;  and  if  an  award  be 
made  in  pursuance  of  it,  such  award  may  be  pleaded  in  bar  to 
an  action  by  one  of  the  joint  obligors  against  the  other  party. 
Fidler  v.  Cooper,  19  Wend.  285. 

ASSIGNMENT.  (Yolwtiarif.)  An  assignment  of  the  whole 
estate  and  effects  of  a  debtor  for  the  benefit  of  his  creditors 
generally,  though  upon  trusts,  preferringin  the  order  of  payment 
one  creditor  to  another,  has  been  recognised  in  South  Carolina 
as  valid  and  binding.     (S.  P.  Niolin  v.  Douglass  and  another, 
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2Hill.Ch.R.,  443,446.)     Smith,  Wright  ^  Co.  v.  C.  C.  Ctm^- 
bell  Sr  Co.,  1  Rice,  352. 

2.  (Judgment  againat  maker  of  note  at  garnishee.)  A  haring 
given  his  Dote  to  B,  was  summoaed  as  a  garnishee  in  a  suit 
against B,Bnd  a  recoveiywaa  had.  In  anaciion  by  C,  to  whom 
-  B  had  assigned  the  note  (before  the  attachment]  against  A,  the 
record  of  the  recovery  against  him  as  garnishee,  is  a  good  hat 
to  the  action. 

Nor  will  it  matter  that  C  has  exchanged  the  note  for  four 
other  smaller  notes,  amounting  to  the  same  sum,  and  for  the 
same  consideration.      Wolf  v.  Coiiens,  4  Missouri,  431. 

ASSUMPSIT.  {By  guardian.)  la  an  action  of  assumpsit  by 
plaintiff  as  the  guardian  of  two  iotiints  his  wards,  the  counts  in 
his  declaration  stated  in  substance  that  the  defendant  had  re- 
ceived the  money  of  the  infants,  and  in  consideration  thereof 
had  promised  to  pay  the  plaintiff,  their  guardian.  Held,  that 
the  plaintifi'  could  only  entitle  himself  to  recover  by  showing, 
Ist,  his  guardianship;  Sd,  the  receipt  of  the  money  by  the  de- 
fendant; and  3d,  an  express  promise  to  pay  the  money  to  him, 
as  guardian.     Brookt  ads.  Stdlivan,  1  Rice,  41. 

2.  (Same.)  Where  money  has  been  received  by  another  belong- 
ing to  an  infant,  the  promise  to  pay  which  the  law  implies  on 
the  part  of  the  receiver,  is  implied  to  the  infant,  and  not  to  the 
guardian  of  such  infant.     lb. 

3.  (Not  barred  by  verdict  in  trover.)  In  an  action  of  assumpsit 
for  the  price  of  two  negro  slaves,  alleged  to  have  been  sold  by 
the  plaintiff  to  the  defendant,  it  appeared  that  the  plaintiff  had 
previously  to  the  bringing  of  this  suit  brought  an  action  of  trover 
against  the  defendant  for  the  same  negroes,  in  which  the  jury 
had  found  a  verdict  for  the  defendant.  The  sale  upon  which 
the  plaintiff  relied  in  this  case  appeared  to  have  been  made 
before  the  action  of  trover  was  commenced.  Held,  that  the 
former  recovery  in  trover  by  the  defendant  was  no  bar  lo  this 
action,  and  the  jury  having  found  for  the  plaintiff,  the  court  re- 
fused to  grant  a  new  trial.  (Earle  &  Butler,  J.  dissenting.) 
Robertson  v.  Montgomery,  1  Rice,  87. 
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4.  {Agaitut  father  of  illegitimate  child.)  An  action  of  asaumpsit 
for  the  support  and  maintenance  of  an  illegitimate  child,  does 
not  lie  against  the  reputed  father,  notwithstanding  the  existence 
of  an  order  of  filiation  and  for  maintenance,  except  upon  a  pro- 
mise either  express  or  implied.  Moncrief  v.  Ely,  19  Wend. 
40S. 

5.  (Some  adoption.)  Where  the  ptUative  father  adopts  the  child, 
whilst  such  adoption  continues,  a  promise  may  be  implied  in 
favor  of  the  party  providing  for  the  child  ;  but  such  adoptioa 
may  he  xenounced  and  then  the  implied  assumpsit  terminates.  lb. 

6.  {Principal  and  collateral  tecuritiet.)  Where  a  creditor  re- 
ceives collateral  security  for  a  bond  and  mortgage,  and  agrees 
to  indorse  the  amount  when  paid  on  the  bond  and  mortgage, 
and  then  assigns  the  principal  securities,  the  debtor  on  subse- 
quently paying  the  collateral  security  to  a  third  person  to  whom 
it  has  been  passed,  cannot,  under  the  common  money  counts  in 
an  action  of  assumpsit,  recover  back  the  money  from  the 
original  creditor ;  his  remedy  is  to  require  the  assignee  who 
look  the  assignment  subject  to  its  equities,  to  allow  the  pay- 
ment.    Seymour  v.  Levtit,  Id  Wend.  613. 

AUTHENTICATIONS.  (Of  deed  executed  in  another  staU.) 
To  render  a  certified  copy  of  a  deed,  recorded  in  another  state 
admissible  in  evidence  in  Missouri,  it  should  appear  hy  the  cer- 
tificate of  the  clerk  in  certifying  the  official  character  of  the 
judge,  that  he  is  the  presiding  judge  or  justice  of  the  court  of  which 
he  is  clerk ; — therefore,  a  certificate  of  the  clerk  of  the  court  of 
Hartford  county,  that  A.  B.  is  presiding  judge  of  the  6th  judicial 
district,  composed  of  Baltimore  and  Hartford  counties,  is  in- 
sufficient. Quere:  would  the  words  "duly  commissioned  and 
sworn"  in  this  final  certificate  of  the  clerk,  be  equivalent  to  the 
words  of  the  act  of  congress,  "  duly  commissioned  and  quali- 
fied ?"     Paca  V.  Daitott,  4  Missouri,  371. 

BAILMENT.  (Liability  of  stage  coach  proprietors.)  Stage 
coach  proprietors  are  answerable  as  common  carriers,  for  the 
baggage  of  passengers  ;  they  are  regarded  as  insurers  and  must 
answer  for  any  loss  not  occasioned  by  inevitable  accident,  or 
the  public  enemies.     Hollisler  v.  NotoUn,  19  Wend.  234. 
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3.  {Same.)  The  fact  that  the  owoer  ia  preaent,  or  aenda  bia 
aervant  to  look  after  the  propert^t  does  not  alter  the  caae,  where 
there  U  no  fraud  on  the  part  of  the  owner.    lb. 

3.  (Some.  Effect  of  notice.)  Stagecoach  proprietors,  and  olher 
common  carriers  cannot  restrict  their  common  law  liability,  \>y 
a  general  notice  that  the  "  baggage  of  passengers  ia  at  the  riak 
of  the  Off  nera."     lb. 

4.  (SooM.)  If  a  carrier  can  restrict  his  cororaon  law  liabili^,  it 
can  only  be  by  an  express  contract,  as  a  conlract  cannot  be 
implied  or  inferred  from  a  general  notice,  though  brought  borne 
to  the  knowledge  of  the  owner  of  the  property.    lb. 

6.  (Same.)  A  common  carrier,  like  other  insurers,  may  demand 
a  premium  proportioned  to  the  hazards  of  his  employment ;  he 
may  therefore  require  the  owner  of  goods  to  give  such  informa- 
tion as  will  enable  him  to  decide  on  the  proper  amount  of  com- 
pensation for  his  services  and  risk,  and  ihe  degree  of  care 
necoanary  to  the  discharge  of  the  trust ;  and  if  the  owner  ^ve 
an  answer  false  in  a  material  point,  the  carrbr  will  be  absolved 
from  the  consequences  of  a  loss  not  occasioned  by  negligence 
or  misconduct ;  but  in  such  case  actual  notice  of  the  require- 
'  ments  of  the  carrier  must  be  brought  home  to  the  knowledge  of 
the  owner  of  the  goods.  A  general  notice  posted  up  in  the 
Stage  coach  office  and  other  places  is  not  sufficient  to  sul^ect 
the  owner  to  the  charge  of  fraud.  It  seems  that  the  only  safe 
course  for  the  carrier  is  to  announce  his  terms  to  every  individ- 
ual who  applies  at  his  office,  and  at  the  same  time  place  in  his 
hands  a  printed  paper  specifying  such  terms.    lb. 

6.  (Dutg  of  delivering  trunks  and  baggage.)  Common  carriers 
are  bound  to  deliver  to  each  passenger  at  the  end  of  his  journey, 
hb  trunk  or  baggage.  The  whole  duty  in  this  respect  rests 
upon  the  carrier.  The  exercise  of  ordinary  care  in  marking  the 
haggage,  entering  it  upon  a  way-bill  atwl  delivering  a  check 
ticket  to  the  owner,  renders  easy  its  discharge.  The  passenger 
is  not  required  to  expose  his  person  in  a  crowd,  or  endanger  bis 
aafe^  in  the  attempt  to  designate  or  claim  his  property.  Cole 
V.  Goodmii.  19  Wend.  251. 
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7.  (SoffiC.)  It  was  ace ordlagl]^  held,  in  tb»  case,  that  the  pro- 
prietors of  a  stage  coach  were  responsible  for  the  loss  of  a 
trunk,  although  the  passenger,  after  his  arrival  at  the  end  of  his 
journey,  penniUed  the  coach  to  proceed  without  any  inquiry 
for  his  trunk,  and  was  silent  on  the  subject  for  an  hour  af\er  the 
coach  had  left.  From  this  resolution  the  chief  justice  dissen- 
ted.    Jb. 

8.  [Joint  liabilitiea.)  Where  an  association  was  formed  between 
shippers  on  lalte  Ontario,  and' the  ownera  of  canal  boats  on  the 
Erie  canal  for  the  transportation  of  goods  and  merchandise 
between  the  city  of  New  York  and  the  ports  and  places  on 
lake  Ontario  and  ihe  river  St.  Lawrence,  and  a  contract  was 
entered  into  by  ibe  agent  of  such  association  for  the  tranaporta> 
tion  of  goods  from  the  city  of  New  York  to  Ogdensburgh  on  the 
river  St.  Lawrence,  and  the  goods  were  lost  on  lake  Ontario, 
it  was  held  that  all  the  defendants  were  answejvble  for  the  loss, 
although  some  of  them  had  no  interest  in  the  vessel  navigating 
the  lake,  in  which  the  goods  were  shipped.  Fairckild  v. 
Sloeum,  19  Wend.  329. 

9.  {Loss  by  negligence.')  And  it  was  further  held,  that  notwith* 
standing  an  exception  in  the  contract  of  the  dangers  of  the  lake, 
that  the  association  were  answerable  for  any  loss  occasioned  by 
n^Ugence  or  the  want  of  ordinary  care  in  the  lading  of  the 
goods  or  the  navigating  of  the  vessel.     B>. 

10.  {Dtclaration.)  Where  in  such  contract  the  dangers  of  the  lake 
were  excepted,  and  the  plaiutifi'  in  hia  declaratioa  had  omitted 
to  slate  such  exception,  it  waa  held  that  the  variance  was  fatal. 
lb. 

11.  (Frindpal  and  agtnt.)  Where  a  merchant's  clerk  who  had 
been  oirt  on  a  lonr  of  collection  for  bis  principal,  paid  hia  fare 
as  a  passenger  in  a  roU*road  car,  and  committed  his  trunk, 
wUch  contained  money  beloi^Dg  to  hia  principal,  not  exceed- 
ing a  reasonable  amoiwt  for  travelling  expenses,  to  the  ageM  of 
the  proprietors  of  the  rail-ioad,  and  the  trunk  was  lost,  it  was 
held  that  an  action  would  not  lie  in  the  name  of  the  principal 
upon  the  conti*at  cxniing  between  their  agent  and  the  defend* 

VOL.    IXII. — NO.    XUT.  28 


3,q,z.-3bvGoogle 


426  Jurisprudence.  [Jan. 

antB.  Per  Curiam.  Weed  v.  The  S.  ^  S,  R.  Road  Co.  19 
Wend.  534. 

BILLS  OP  CREDIT.  (  Void  connderalian.)  Notes  of  the  bank 
of  the  commoDwealih  of  Kentucky  an;  bill*  of  credit  wiihiD  the 
meaning  or  the  constitution  of  the  United  States;  and  a  pro- 
missory note,  the  consideration  of  which  wos  said  bills,  is  void. 
Commontotahh  Btmk  of  Kentucky  v.  Clark,  4  Missouri,  59. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  {Con- 
contract  of  indorsement.)  By  a.  law  of  the  state  of  Georgia, 
demand  and  notice  aredispensed  with, and  indorsersand  assign* 
ors  of  notes  are  made  liable  as  securities.  By  the  same  act,  the 
holder  forfeits  his  remedy  ifhc  does  not  sue  in  three  moothsaAer 
notice  to  do  so.  The  defendants  in  this  case,  who  were  citizens 
of  South  Carolina,  bought  a  negro  from  the  plaiutifT,  who  resided 
in  Georgia,  and  tran^erred  by  iodorscment  to  the  plaintiff'  iwo 
notes  of  one  J.  J.  Logan  in  payment.  The  contract  was  made 
in  Georgia,  but  the  plaintiff  knew  the  defendants  resided  in 
South  Carolina.  Held,  that  the  coatract  of  indorsement  in  this 
cose  was  to  be  Interpreted  by  the  law  of  Georgia.  Holt  v. 
Salmon  ^  Stroud,  I  Rice,  91. 

3.  (Same.)  Under  the  second  section  of  the  law  of  Geoi^ia  re- 
ferred  to,  if  the  plaintiff  does  not  sue  within  three  months  after 
notice  to  do  so,  the  indorser  is  discharged.  But  it  is  not  enough, 
it  would  seem,  for  the  indorser  in  such  a  case  to  prove  that  he 
has  given  the  plaintiff  notice  to  sue,  in  order  to  discharge  him- 
self from  the  indorsement ;  the  burden  rests  upon  him  to  show 
also,  that  the  plaintiff  had  neglected  to  sue  for  three  months 
af\er  notice.     lb. 

3.  (Same.)  The  declaration  in  this  case  set  out  the  making  of 
the  tK>le,  the  indorsement  by  defendants,  demand  and  notice, 
and  alleged  that  the  defendants  became  liable  to  pay,  &c. 
Held  sufficient  in  reference  to  the  law  of  Georgia,  which  dis- 
penses with  demand  and  notice,  and  makes  the  liability  of  the 
indorser  an  absolute  and  not  a  conditional  one.  The  allegation 
of  demand  and  imtice,  though  unnecessary,  does  not  vitiate  the 
declaration,  and  may  be  rejected  as  surplusage.     lb. 
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4.  (Payot/e  on  demand.)  Od  a  note  payable  od  demand,  the 
maker  is  bound  to  pay  immedialely,  and  is  not  entitled  to  days 
of  grace.  The  holder  may  sue  on  the  same  day  the  note  is 
made.  Any  other  demand  than  by  suit  is  unnecessary.  Smith 
V.  Bglhewood,  1  Rice,  345. 

6.  {Slaiute  of  HmilatioM.)  Whenever  the  plaintiff  may  sue  the 
defendant,  a  cause  of  action  may  be  said  to  have  accrued  to 
bim,  and  from  that  time  the  statute  of  limitations  begins  to  run  ; 
consequently,  upon  a  note  payable  on  demand, the  statute  com- 
mences from  the  date,  if  it  have  one,  and  if  without  date,  from 
its  delivery.     lb. 

6.  {PreaumptioTt  of  payment.)  Where  a  bill  drawn  by  the 
defendant  on  the  plainlilf's  intestate,  payable  to  a  third  person 
or  order,  and  indorsed  by  the  payee  with  a  receipt  of  payment 
on  the  back  of  the  bill  by  another  person,  was  in  the  possession 
of  the  drawee:  Held  that  the  presumpiionofpaymenl  arising  from 
the  possession  of  the  hill  was  insufficient,  vrilhout  proof  that  the 
receipt  was  in  the  hand  writing  of  a  person  entitled  to  demand 
payment,  or  other  sufficient  evidence  of  payment  aliunde. 
Spann  v.  Ballard,  1  Rice,  440. 

7.  {Demand  at  counting  room.)  Suit  by  payee  ogainst  drawer, 
acceptor  having  failed  to  pay,  and  bill  protested  for  nonpay- 
ment. Held,  that  demand  of  payment  at  the  counting  room  of 
acceptor,  of  his  clerk,  was  sufficient  without  showing  any  special 
authority  given  the  clerk  in  rcgord  to  such  matters  by  his 
principal.     Draper  v.  Cltmeris,  4  Missouri,  52. 

6.  (Sui'.i  against  maker  and  indorser.)  In  separate  suits  against 
the  maker  and  indorser  of  a  note,  the  latter  al\er  plea  pleaded 
cannot  avail  himself  of  a  subsequent  payment  of  the  note  by 
the  maker,  by  interposing  a  plea  puis  darrein  ;  he  can  require 
the  plaintiff  to  proceed  to  trial  upon  tho  plea  originally  put  in, 
but  upon  his  omission  to  do  so,  the  plaintiff  may  discontinue 
without  costs.  Commercial  Bank  of  Buffalo  v.  Love,  19 
Wend.  98. 

9.  {Indorsed  guaranty.)  Where  an  absolute  guaranty  is  indorsed 
upon  a  note  payable  to  A.  B.  or  bearer  at  the  time  of  the  mak- 
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ing  thereof,  and  the  note  &nd  guaranty  are  tranaferred  by  the 
payee,  the  aasigDee  may  mniolaia  an  action  in  his  own  name 
against  the  guaranlor,  without  showing  a  demand  of  payment  of 
the  maker  of  ihe  note,  and  notice  of  nonpayment.  Hovgh  v. 
Gray,  19  Wend.  202. 

10,  {Notary^s  notice.)  The  certificate  of  a  notary  of  the  aerrice 
of  notice  of  presentment  and  protest,  is  defective  unlesa  it  specify 
the  post-oflice  nearest  to  the  reputed  place  of  residence  of  the 
party  to  whom  the  notice  is  given  ;  it  is  not  enough  that  it  be 
stated  that  the  notice  was  put  into  the  poet  office  at  the  place  of 
presentment  of  the  note,  directed  to  the  party  at  a  particular 
place,  the  reputed  place  of  his  residence.  Sogers  r.  Jaei*oit, 
19  Wend.  S83. 

11.  {General  guanaiti/.)  A  general  guaranty  in  the  words  "I 
hereby  guarantee  the  payment  of  a  note  made  by,  &c,"  without 
naming  any  person  as  the  party  guaranteed,  is  a  valid  instni- 
ment,  and  may  be  enforced  by  any  one  who  advances  money 
upon  it,  and  who  may  in  an  action  on  the  guaranty  declare  as 
upon  a  promise  to  himself.  WaUon'$  Ex'rs  v.  McLaren,  19 
Wend.  657. 

13.  {Same.)  But  such  guaranty  is  not  negotiable,  so  that  bd  action 
may  be  brought  upon  it  in  the  name  of  any  peraon  other  than 
him  in  whose  hands  it  first  became  available,  unless  it  be  upoa 
the  note,  the  payment  of  which  it  guarantees ;  if  it  be  upon  the 
note,  it  may  be  treated  as  an  indorsement,  having  the  quality 
of  negotiability  with  the  further  benefit  of  a  waiver  of  demand 
and  notice.    lb. 

CASE,  ACTION  ON  THE.  (Prtiumption  of  right.)  The  doc- 
trine of  presumption  of  right  by  grant  or  otherwise  as  applied 
to  the  windows  of  one  person  overlooking  the  land  of  another, 
so  that  by  an  uninterrupted  enjoyment  for  twenty  years  the 
owner  acquires  a  right  of  action  against  his  neighbor  for  stop- 
ping the  lights  by  the  erection  of  a  building  upon  his  own  land, 
forms  no  part  of  our  law ;  such  a  rule  is  not  adapted  to  the  cir- 
cumstances or  existing  state  of  things  in  this  country.  Parktr 
V.  FooU,  Id  Wend.  309. 
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3.  (Same.)  The  question  of  presumption  of  right  by  gniQt  or 
otherwise,  although  there  baa  been  an  uninterrupted  enjoyment 
of  aa  incorporeal  hereditament  for  more  than  twenty  years, 
must  be  submitted  to  the  jury ;  a  judge  is  not  justified  in  telling 
them  that  they  must,  but  should  instruct  them  that  they  may, 
presume  a  grant,  except  in  a  plain  case  where  there  is  no  evi* 
dence  to  repel  the  presumption  arising  from  twenty  years  unin- 
terrupted adverse  user.     lb. 

8.  (Same.)  To  authorize  the  presumption  of  a  grant,  the  enjoy- 
ment of  the  easement  must  not  only  be  uninterrupted  for  the 
period  of  twenty  years,  but  it  must  be  adverse,  not  by  leave  or 
favor,  but  under  a  claim  or  assertion  of  right ;  and  it  must  be 
with  the  knowledge  and  acquiescence  of  the  owner.     lb. 

4.  {Master  and  lervaiU.)  An  action  on  tbe  case  does  not  lie 
against  a  master  and  servant  jointly  for  a  wilful  injury  done  by 
tbe  servant  whilst  driving  the  carriage  of  the  master,  if  such 
carriage  be  not  employed  in  the  conveyance  of  passengers,  and 
tbe  master  be  not  present  when  the  injury  occurs.  Wright  v. 
Wilcox,  19  Wend.  343. 

5.  (Same.)  If  the  injury  be  occasioned  by  the  negligence  or  want 
of  skill  of  the  servant,  a  joint  action  lies  against  the  master  and 
servant;  the  doctrine  of  judge  Reeve  in  his  treatise  on  domestic 
relations  extending  tbe  rule  to  wilful  injuries,  adverted  to,  com- 
mented upon  and  denied.    lb. 

6.{CoUieioH  of  boats.)  In  collision  of  boats  on  the  canals,  if  both 
parties  are  equally  in  the  wrong,  neither  of  the  owners  can 
maintain  an  action  against  the  other ;  indeed  it  seems  that  a 
party  suing  for  negligence  must  be  wholly  without  fault  Rath- 
hm  V.  Payne,  19  Wend.  399. 

7.  (Some.)  If  a  loss  be  sustained  in  the  night-time,  and  it  is  attri- 
butable partly  to  the  want  of  lights  on  the  boat  injured,  or  to  the 
boat  being  out  of  the  proper  place  on  meeting  another  boat,  a 
defendant  is  answerable  only  for  gross  negligence  or  wanton 
injury,     lb. 

CHARACTER.  {In  slander.)  In  an  action  of  slander,  plwntiffto 
prove  his  character  read  part  of  the  deposition  of  a  witness, 
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who  stated,  that  he  had  never  known  hia  character  impeached, 
except  in  the  present  cose.  To  invalidate  this,  the  defendant 
should  have  been  permitted  to  inquire  whether  he  had  not 
known  it  impeached  in  other  cases.  Martin  v.  Miller,  4 
Missouri,  47. 
COMMON  CARRIERS.  (Liabilits  of.)  There  were  aeveral 
actions  or  assumpsit  against  the  derendants,  owners  of  the 
"steamer  Alaianta,"  Tor  the  value  of  certain  goods  shipped  by 
the  respective  plaintifla,  and  alleged  to  have  been  lost,  on  board 
the  said  steamer,  plying  on  the  Pedee  River,  between  George- 
town and  Cheraw.  The  defence  setup  was,  that  the  "  Atalaaia" 
sunk  by  running  on  a  concealed  and  unknown  snag,  in  tite 
ordinary  boat  channel,  when  the  river  was  Tairiy  navigable  Tor 
steamboats ;  and  that  the  loss  which  followed  was  not  in 
consequence  of  any  want  of  prudence  and  diligence  on  the  psrt 
of  the  master  and  owners.  There  was  a  great  deal  of  testi- 
mony offered  on  both  sides  ;  by  the  defendants  to  sustain,  and 
by  the  plaintiSs  to  repel,  the  grounds  of  excuse  set  up ;  and  in 
some  respects,  the  evidence  was  conflicting  and  contradictory. 
The  plaintiffs  insisted  especially  that  the  defendants  had  been 
guilty  of  negligence  after  the  steamer  struck  and  went  down,  in 
not  rescuing  the  goods  and  forwarding  them  to  their  destination. 
Upon  this  part  of  the  case,  his  honor,  the  presiding  judge, 
charged  the  jury — "  that  the  duties  of  the  master  and  owners 
did  not  cease  with  the  catastrophe  which  arrested  and  detained 
the  boat,  whereby  the  cargo  became  damaged ;  but  that  they 
might  be  held  liable  for  damages,  arising  from  want  of  diligence 
and  proper  exertions  towards  saving  and  delivering  the  goods 
on  board ;  and  that  the  jury  might  regard  as  a  proper  standard 
of  such  diligence,  such  a  line  of  conduct  as  a  prudent  man  of 
intelligence  would  have  observed  in  taking  care  of  his  pwn  pro- 
perty, similarly  situated."  The  jury  found  for  the  defendants, 
and  a  motion  for  new  trial  was  refused.  [Richardson,  J.,  dis- 
senting.] Faulkner  4-  Cam*  v.  Wright,  Coker,  ^  Tttiile; 
WiUiamaon  ^  Dunlap  v.  the  aame ;  A,  4"  ^-  Oftnlap  v.  the 
game ;  J.  A.  4*  W.  Came  v.  the  mum,  1  Rice,  107. 
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2.  {Same.)  The  general  principle  is,  that  ihe  mssler  and  owners 
of  boals,  on  inland  navigable  rivers,  like  those  of  vessels  at  sea, 
are  common  carriers ;  that  they  are  bailees  for  hire,  and  bound 
by  the  obligations  of  the  law,  to  deliver  goods  placed  on  board 
their  vessels  at  the  place  of  their  destination  ;  unless  they  are 
prevented  from  so  doing  by  the  act  of  God,  or  public  enemi^. 
lb. 

3.  (Same.)  The  bill  of  lading  is  the  usual  evidence  of  the  con- 
tract between  the  owners  of  the  vessel  and  the  freighters.  It  is 
a  contract,  signed  by  the  master  for  the  owners,  and  subjects 
them  to  all  the  liabilities  incident  lo  it.  As  soon  aa  the  goods 
are  taken  on  board,  the  owners  become  insurers  to  a  certain 
extent ;  and  the  only  causes  which  will  excuse  them  for  the 
non-delivery  of  the  goods  must  be  events  falling  within  the 
meaning  of  one  of  ihe  expressions,  "the  act  of  God,"  and 
"public  enemies,"  unless  the  contract  be  specifically  qualified 
and  limited.  The  perils  usually  excepted,  and  for  losses  arising 
from  which  they  are  not  liable,  are  those  which  do  not  happen 
by  the  intervention  of  man,  nor  are  to  be  prevented  by  human 
prudence  ;  and  losses  arising  from  them  are  such  as  happen  in 
spite  of  hunuin  exertion.     lb. 

4.  {PeriU.)  It  has  been  decided  in  South  Carolina  that  a  boat 
running  on  an  unknown  and  concealed  snag,  in  ihe  regular  boat 
channel  of  a  navigable  nver,  may  fall  within  the  excepted 
perils.     [Smyrl  e.  Niolon,  2  Bail.  Rep.  421.]     Jb. 

&.  (Same.)  The  most  usual  contest  in  cases  of  wreck  ts,  whether 
the  losses  from  it  are  lo  be  attributable  to  the  negligence  of  Ihe 
master,  or  are  to  be  regarded  as  resulting  from  inevitable 
accident  When  the  wreck  is  inevitable,  and  a  total  loss  is  the 
immediate  consequence,  there  is  little  difficulty  in  applying  the 
general  principle  of  law.  In  such  a  case,  the  master  would  be 
absolved  from  all  responsibility.  When,  however,  the  injury, 
in  the  first  instance,  happens  from  the  act  of  God,  as  by  the 
stranding  of  a  vessel,  and  after  some  interval  of  lime,  a  loss 
either  partial  or  total,  is  the  ultimate  cobsequence,  there  is  much 
greater  difficulty  in  deciding  oit  the  rights  and  liabilities  of  ihs 
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patties  concerned.  The  conduct  of  the  master  or  owner  tben 
becomes  a.  subject  of  important  conside ration.  If  tbejr  be  guilty 
of  negligence,  they  will  be  held  answerable  for  all  the  damages 
which  proceed  from  it  Their  duty  is,  to  use  all  the  means 
within  their  power  and  control  to  arrest  and  obviate  the  conse- 
quences of  ihe  disaster ;  aod  there  ia  perhaps  no  better  nile 
than  that  Ihey  should  be  bound  to  use  such  care  and  attention 
as  a  prudent  man  would  have  done  in  a  similar  situation,  with 
regard  to  his  own  property.     lb. 

6.  (Same.)  Their  duty  is  to  deliver  the  goods  as  tbey  were  left 
by  the  wreck ;  if  not  in  a  sound,  in  their  damaged  state.  What 
will  excuse  them  must  necessarily  depend  upon  the  circumstan- 
ees  peculiar  to  each  case ;  and  in  a  great  measure  must  be  a 
matter  of  fact  to  be  submitted  to  the  jury.  When  all  reasonable 
efforts  fail  to  sare  the  cai^,  the  ultimate  loss  may  be  fairly  re- 
garded as  resulting  from  Ihe  first  cause,  as  the  vU  major ;  upon 
ibe  ground  that  when  human  exertions  have  failed  to  obviate  its 
consequences,  the  "  act  of  God"  may  stilt  be  regarded  as  con* 
tinning  its  operation.     Ih. 

1.  {Liabiliti/  of  matter  and  owner.)  The  master  of  a  vessel,  as 
well  as  the  owner,  is  liable  to  the  merchant  or  shipper  of  goods, 
for  damages,  in  cose  of  injury  to  the  goods  or  their  toss.  But 
their  liability  la  several  and  distinct.  The  mssler  is  liable  pre- 
cisely to  the  same  extent,  and  in  the  same  form  of  action,  as 
the  owner;  but  he  is  liable  in  a  different  character  and  on  a 
different  ground.  Where  be  has  no  property  in  the  vessel,  and 
has  only  the  conduct  and  management,  he  is  the  confidential 
servant  or  agent  of  the  owners.  They  are  bound  by  his  con- 
tracts, by  reason  of  their  employment  of  the  ship  and  of  the 
profit  which  they  derive  from  it,  by  the  receipt  of  the  freight 
money.  The  master  is  also  liable  on  his  own  contract  for  the 
transportation  of  the  goods,  and  by  virtue  of  his  taking  charge 
of  them  for  that  purpose.  The  liability  of  the  ownere  is  implied 
by  law,  from  the  nature  of  the  employment,  on  the  ground  of 
public  policy.  The  liability  of  the  master  seems  rather  to  be 
by  express  undertaking,  and  although  he  ia  not  owner  and  re- 
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ceives  no  part  of  the  freight,  yet,  oa  the  same  ground  of  public 
policy  and  in  favor  of  commerce,  he  is  made  personally  re- 
sponsible on  his  undertaking,  even  where  the  owners  are  known, 
which  is  thus  far  a  departure  from  the  general  law  of  principal 
and  agent.  PalUtn'a  Adtn'x.  and  Adm^r.  v.  Magrath  ^  Brookt, 
1  Rice,  162. 

8.  (Same.)  Although  the  maeter  and  owner  of  a  vessel  are  both 
liable  to  the  merchant,  as  carriers,  for  the  loss  of  goods,  yet 
they  are  liable  severally,  and  a  joint  action  cannot  be  maintain- 
ed against  them.     Ih. 

CONSIDEBATION,  (In  biH  of  side.)  In  an  action  on  a  bill  of 
sale,  not  under  seal,  it  is  not  necessary  to  set  forth  a  considera- 
tion, or  to  prove  it.     Sloan  v.  Gibson,  4  Missouri,  33. 

2.  (Faihire  of.)  D.  had  a  negro  which  J.  wished  to  purchase. 
D.  owed  R.  a  sum  of  money,  and  it  was  agreed  between  D.  and 
J.  that  J.  should  have  the  negro,  if  he  would  pay  R.  the  sum 
D.  owed  him,  and  procure  R.'s  receipt  and  discharge  to  D.  J. 
thereupon  gave  his  bond  to  R.  and  R.  gave  the  receipt  to  D. 
The  negro  obtained  his  freedom.  Held,  that  the  consideration 
of  the  bond  to  R.,  was  the  discharge  of  the  debt  due  him  by 
D.,  and  that  R.  was  not  affected  by  the  slave  obtaining  his  free> 
dom.     Rtlfe  T.  Joiux,  4  Missouri,  89. 

CONSTITUTION.  {Amendment  of ,  in  Missouri.)  Where  one 
general  assembly  proposes  ameodments  to  the  constitution  of 
the  state,  which  are  ratified  and  adopted  by  the  next  geoerai 
assembly,  the  supreme  court  may  yet  look  into  their  proceed- 
ings, to  see  that  all  prerequisites  have  been  complied  with,  and 
that  they  have  been  adopted  by  proper  majorities.  7%e  State 
r.  MeBride,  4  Missouri,  303. 

S.  (rSmu.)  An  amendment  which  is  ratified  by  two  thirds  of  a 
quorum — that  is,  two  thirds  of  a  majority  of  all  elected,  is  rati- 
fied by  two  thirds  of  the  house,  within  the  meaning  of  the  con- 
stitution,   lb, 

S.  (Divoree.)  Theactof  the  general  assembly  granting  a  divorce 
of  Gentry  and  wife — unconstitutional.  State  t.  JFVy  and  others, 
4  Missouri,  120. 
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CONSTITUTION  OF  THE  STATE  OF  SOUTH  CAROLINA 
AND  OF  THE  UNITED  STATES.  {Taimg of  pricaie pro. 
perig  for  public  use.)  The  35th  section  of  ihe  net  of  1835, 
(acts  of  1635,  p  54,)  incorporating  the  Louisville,  Cincinnati  and 
Charleston  Rail  Road  Company,  provides,  "  Ihat  where  any  lands 
or  right  of  way  may  be  required  by  the  said  company,  for  the 
purpose  of  constructing  iheir  road,  and  for  want  of  agreementos 
to  the  value  thereof,  or  from  any  other  cause,  the  same  cannot 
be  purchased  from  the  owner  or  owners,  the  same  may  be  taken 
at  a  valuation  to  be  made  by  commissioners,"  &c.  Held,  to 
be  constitutional.  Tke  Louisville,  Cincinnati  if  CkarUiton 
Rail  Road  Company  v.  ChapptU ;  Same  v.  Reese,  1  Rice,  363. 

2.  (Same.)  All  the  wrilers  upon  ihe  fundamental  principles  of 
national  socielies  ogree,  and  it  has  now  become  a  principle  of 
universal  law,  that  private  property,  whether  rcol  or  personal, 
may  be  taken  for  public  use,  upon  Just  compeosatioa  to  the 
owner.  This  doctrine  has  been  uniformly  recognised  in  thii 
state.  See  the  cases  of  Lindsay  v.  Com'rs,  2  Bay,  38  ;  Ford  p. 
Whitaker,  1  N.  &  M'Cord,  5 ;  M'Gowen  v.  Starke,  I  N.  & 
M'Cord,  367;  Com'rs  v.  Singleton,  2  N.  &  M'Cord,  528; 
Eaves  v.  Terry,  4  M'Cord,  125 ;  and  Slate  v.  Dawson,  Riley's 
Coll.,  103.     lb. 

3.  (Same.)  The  csercise  of  such  a  power  belongs  to  the  emineiit 
domain  of  the  state,  and  it  devolves  upon  the  legislature  to  de- 
cide in  regard  lo  great  works  of  improvement,  whether  the 
public  benefit  is  of  sufficient  importance  to  justify  the  exercise 
of  Ihe  eminent  domain  in  such  cases.     lb. 

4.  (Same.)  And  the  only  restriction  is,  that  private  property 
cannot  be  taken  without  Just  compensation  to  the  owner.     R. 

5.  (Same.)  The  exercise  of  tlib  power  in  relation  to  the  Louis- 
ville, Cincinnati  and  Charleston  Rail  Road,  is  to  be  found  in  the 
authority  conferred  in  the  charter  upon  the  company  lo  lay  out 
and  construct  a  road  between  the  given  termini ;  and  in  the 
actual  construction  of  the  road  the  company  are  lo  be  consider- 
ed so  far  the  mere  authorized  agents  of  the  state,  to  execute  the 
power  conferred.     Jh. 
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6.  (Same.)  The  Louiiiville,Cincinnaii  and  Charleston  Kail  Road 
is  to  be  considered  as  a  great  public  improvement,  and  when 
made,  apublie  highway,  and  the  legislature  may  appropriate 
private  propeny  for  such  improvement,  or  authorize  a  corpora- 
tion ihua  to  appropriate  it,  upon  full  compensation  to  the  owner. 
lb. 

7.  (Same.)  The  37th  clause  of  the  act  of  incorporation,  provides 
a  full  and  ample  mode  of  compensation  to  the  land  owner,  for 
any  loss  or  damage  he  may  sustain  by  the  company,  in  taking 
his  property,  in  which  the  trial  by  jury  is  preserved,  and  which 
constitutes  the  proper  tribunal  for  the  decision  of  such  questions. 
lb. 

8.  (Criminal  law  of  the  United  Slates.)  A  stale  court  has  no 
jurisdiction  over  the  offence  of  stealing  a  letter  from  the  mail  in 
violation  of  the  act  of  congress  of  1B25,  regulating  the  post- 
office  department.  (The  case  of  the  State  v.  Wells,  2  Hill, 
687,  contra,  overruled.)     The  State  t.  M'Bride,  I  Rice,  400. 

9.  (Same.)  By  the  constitution  of  the  United  States  as  welt  as 
upon  general  principles  of  law,  a  criminal  offence  arising  under 
and  created  by  an  act  of  congress  is  punishable  only  in  the 
courts  of  the  United  States.     lb. 

10.  (Same.)  An  act  of  congre^  conferring  jurisdiction  in  such  a 
case  npon  the  state  courts,  is  unconstitutional  and  void.     lb. 

CONTRACT.  (Performance  of.)  If  work  be  done  under  a 
special  agreement,  the  agreement  must  be  complied  with  before 
the  party  can  recover  any  thing;  and  this  is  equally  the  case, 
whether  all  the  work  be  done,  or  only  a  part.  Helm  v.  Wilson, 
4  Missouri,  41. 

8.  (Same.)  It  seems  that  the  work  must  be  done,  and  the  con- 
tract complied  with,  both  as  to  time  and  manner,  before  the 
party  can  recover  at  all.     lb. 

S.  (Same.)  This  is  not  the  case  if  the  other  party  prevents  the 
doing  of  the  work— or  the  times  of  the  contract  are  varied  by 
agreement — or  performance  is  prevented  by  the  act  of  God.  76. 

4.  (Same.)  If  a  mechanic  undertake  to  build  a  "  good  rough 
Mone  wall,"  and  be  builds  one  in  a  very  unworkmanlike  man- 
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oer,  ha  cuinot  recover  any  thing  for  his  labor.  Peagan  r. 
Meredith^  4  Misaouri,  514. 
6,  (Same.)  Nor  will  payment  of  part  of  the  stipulated  price 
and  a  promise  to  pay  the  balance,  before  the  defect  in  the  work 
ii  discovered,  constitute  such  an  acceptance  of  the  work  as  (o 
impose  any  obligation  oq  (be  employer  to  pay  the  balance,    lb, 

6.  (Same.)  A  agrees  to  pay  B.  for  a  certain  stone  wall,  when  be 
(A)  should  build  on  the  same,  eell  the  same,  or  dispose  of  the 
lot,  on  which  it  was  constructed.  Held,  that  A  is  entitled  to  a 
reasonable  time  to  build  or  sell,  and  until  that  event  takes  place 
B  cannot  recover.  What  would  be  a  reasonable  time  must  de- 
pend on  the  circumstances  of  each  case.  Bryant  v.  Sating,  4 
Missouri,  GQSl. 

7.  (Same.)  A  purchaser  of  land  agrees  to  pay  the  purchase 
money,  on  the  delivery  of  the  patents.  Held,  that  vendor  can- 
not recover  in  a  court  of  law,  without  a  compliance  with  the 
condition  precedent,  notwithstanding  an  act  of  congress  paned 
subsequently  to  the  making  of  the  agreement  may  have  render- 
ed the  delivery  impracticable  or  unnecessary.  Chmleau  v. 
Russell,  4  Missouri,  553. 

8.  {Promise  to  a  sheriff.)  A  promise  to  a  sheriff  to  indemoiiy 
him  against  all  damages  to  which  he  may  be  subjected  in  con- 
sequence of  discbargiog  from  custody  a  third  person,  whom  he 
has  arrested  on  legal  process  U  void,  as  taken  coJort  o^i,  al- 
though the  sheriff  was  induced  to  grant  the  discharge  upon  a 
false  representati<At  of  the  promissor  that  the  debt,  to  enforce 
the  payment  of  which  the  process  had  issued,  had  been  satis- 
fied.    Webber's  mV«  v.  Blunt,  vide  note,  19  Wend.  188. 

9.  {Comlraet  to  indemnify  and  sme  harmless.)  An  action  wiD 
not  lie  on  a  promise  by  one  to  indemnify  and  save  another 
harmless  from  all  loss  which  he  may  sustain  in  consequence  of 

,  making  advances  to  a  third  person  at  the  request  of  the  promis> 
SOT,  without  showing  an  ineffectual  attempt  to  coerce  payment 
from  the  party  to  whom  the  advances  were  made,  or  that  en- 
deavors to  collect  the  money  from  him  would  have  been  uaft- 
leas  by  reason  of  his  insolvency  or  otherwise.  Ward  r.  Frj/tr't 
£«'z.  19  Wend.  494. 
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10.  { OMigaiioHS  of  party  contriuting.)  If  a  partjr  covennBt  to  do 
an  act,  he  is  bound  to  perform  what  he  undertook  to  do,  or  pay 
damagea  ;  the  difficulty  or  improbability  of  accomplishing  the 
undertaking  will  not  excuse  him.  Nothing  short  of  showing 
that  the  thing  to  be  done  cannot  by  any  means  be  accomplished 
will  relieve  him  from  his  obligation.  It  was  accordingly  held 
in  this  case,  where  the  defendant  had  covenanted  that  he  would 
perfect  in  England  a  patent  right  gmnted  in  this  country  so  as 
to  ensure  to  the  plaiDtifi*  the  exclusive  right  of  vending  the  article 
patented  in  the  provinces  of  Upper  and  Lower  Canada,  that  he 
was  not  excused  from  performance,  although  it  oppeared  that 
the  power  of  granting  enclusive  privileges  of  this  kind  apper< 
tained  not  to  the  mother  country,  but  to  the  provinces,  and  were 
never  granted  except  to  subjects  of  Great  Britain  and  residents 
of  the  provinces,  and  could  not  be  granted  to  either  the  plaintiff 
or  Ibe  defendant,  as  both  were  citizens  of  this  country.  Beebe 
V.  Johnson,  19  Wend.  500. 

11.  {Foreign  dovticil.)  An  American  citizen,  It  seems,  may  obtain 
a  foreign  domiciJ,  which  will  impress  upon  him  a  national  char* 
acter  for  commercial  purposes.     lb. 

CONVEYANCES.  (By  luuband  cmd  wife  in  msuuri.)  A 
conveyance  by  husband  and  wife  of  land  held  in  right  of  the 
wife,  made  ai\er  the  introduction  of  the  common  law  in  1816, 
and  befon  the  act  of  '21,  expressly  authorizing  such  convey- 
ances, is  vud^both  by  the  Spanish  law,  which  the  adoptimi  of 
the  common  law  did  not  repeal,  and  by  tho  common  law  itself. 
Umkll  V.  McNmr,  4  Missouri,  880. 

COEPCAIATION.  (Forfeitwe  of  shares.)  An  incorporated 
company  has  not  the  power  to  create  a  by-law,  subjecting  to 
forfeitura  shares  owned  by  individuals  in  the  stock  of  the  com- 
pany, for  the  noQ.payment  of  instalments  due  upon  such  shares, 
unless  the  power  to  pass  such  by>law  is  expressly  granted  by 
the  charter  of  the  company.  In  the  matter  of  the  Long  Island 
Railroad  Co.,  19  Wend.  37. 

COVENANT.  {To  indemnify  and  tate  harwJest.)  To  sustain 
aa  action  on  a  covenant  to  indentnify  and  save  harmless  a  party 
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from  his  liability  on  a  bond  and  mortgage  executed  by  him,  it 
is  not  necessary  to  show  that  the  covenantee  has  been  compelled 
by  a  course  of  legal  proceedings  to  pay  the  debt ;  it  is  enough 
that  it  appear  that  money  had  become  due  on  the  bond  and 
mortgage,  and  that  he  had  paid  the  same.  Webb  t.  Pond,  19 
Wend.  423. 

CRIMINAL  LA.W.  (Ecidence  in  trial  for  rape.)  On  the  trial 
of  a  person  charged  with  ihe  crime  of  rape,  or  an  assault  with 
an  intent,  &x.,  the  inquiry  may  be  made  of  the  prosecutrix 
whether  she  had  previous  connection  with  oilier  men  ;  and  it 
Bccma  that  she,  in  such  case,  is  not  privileged  from  answering. 
The  People  v.  Abbot,  19  Wend.  192. 

S.  {Same.)  The  prosecutrix  moy  be  shown  to  be  in  fact  a  common 
prostitute  ;  so  also  a  previous  voluntary  connection  between  her 
and  iho  prisoner  may  be  proved ;  and  evidence  may  be  given 
of  particular  acts  and  associations,  indicating  on  her  part  a  want 
of  chastity.     lb. 

8.  {Same.)   It  seems  also,  that  the  general  character  of  the  proae-  . 
culrix  as  a  common  prostitute  may  be  shown ;  and  that  the 
prisoner  is  not  restricted  to  proof  of  her  general  character  for 
truth  and  veracity,  but  may  give  evidence  of  her  general  moral 
character.     lb. 

4.  {Malicious  misikirf.)  Malicious  mischief  done  to  any  kind 
of  properly  is  a  misdemeanor,  and  the  parly  doing  the  injury 
may  be  prosecuted  criminally.  Loomis  v.  Edgerlon,  19  Wend. 
419. 

5.  {Trial  for  murder.)  On  the  trial  of  an  indictment  for  murder, 
where  there  is  no  pretence  that  the  prisoner  kilted  the  deceased, 
while  engaged  in  a  riot  or  other  misdemeanor,  not  amounting  lo 
a  felony,  by  misadventure,  but  the  death  ensued  in  consequence 
of  an  intentional  violence  upon  the  peison  of  the  deceased, 
whether  the  prisoner  designed  to  kill  or  not,  he  is  not  entitled  to 
have  the  jury  instructed,  that  they  cannot  convict  of  murder,  if 
they  should  come  to  the  conclusion  that  the  mortal  wound  was 
inflicted  in  cotnmitting,  or  attempting  to  commit  an  offence, 
which  of  itself  is  less  than  a  felony.  Tke  Peopte  v.  Reeler,  19 
Wend.  669. 
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6.  (Opintofu.)  The  DpiDiona  of  witnesses  as  lo  the  improbability 
of  a  blow  havin);  been  given  from  which  death  ensued,  judging 
from  the  relative  positions  of  the  parties  as  stated  by  witnesses, 
are  not  admissible  in  evidence.     lb. 

DECEIT.  (In  sale  of  property.')  If  the  owner  of  property 
stands  by  and  sees  another  sell  his  properly,  and  says  nothing 
when  he  might  with  propriety  speak,  he  shall  not  afterwards 
have  the  property  ;  much  less  can  he  have  it,  when  he  encour- 
ages another  lo  buy.     Sktnntr  v.  Slouse,  4  Missouri,  93. 

DEED.  (To  husband  and  wife.)  By  a  deed  to  husband  and 
wife,  the  grantees  hold  the  fee,  not  in  moieties  but  in  severalty, 
(per  tout  el  non  per  my,)  wilh  the  right  of  survivorship ;  neither 
the  husband  or  wife  can  in  their  own  right  alien  any  part  with- 
out the  concurrence  of  the  other,  nor  can  the  husband's  creditors 
lake  his  interest  in  execution.  It  seems,  however,  [hat  the  hus- 
band may  alone  execute  a  mortgage  of  his  interest,  and  may 
also  give  a  lease  in  his  own  name  for  the  purpose  of  bringing 
cjectmeot.     Jackson  v.  MeConnell,  19  Wend.  175. 

2.  (Same.)  If  in  the  purchase  of  land,  the  consideration  money 
be  advanced  by  the  husband  and  a  deed  taken  in  the  name  of 
the  wife,  the  transaction  will  in  the  first  instance  be  deemed  an 
advancement  to  the  wife  ;  but  it  is  open  to  explanation,  and  if 
it  be  shown  that  the  object  of  the  husband  was  lo  defraud  cred- 
itors, he  will  be  deemed  to  have  a  resulling  interest  in  the  prem- 
ises, which  may  be  sold  by  execution.  Gulkrie  v.  Gardner,  19 
Wend.  414. 

DEVISE.  {Power  lo  sell.)  The  plaintiff's  testator  devised 
among  other  things,  as  follows :  "  It  is  my  will  and  desire  that 
all  the  rest  and  residue  of  landed  and  real  estate,  end  of  such 
real  estate  as  may  hereafter  come  to  the  possession  of  my  ex- 
ecutors, now  in  dispute,  and  to  which  I  have  a  claim,  be  sold 
by  my  executors,"  &c.  By  another  clause,  he  directs  the  pro- 
ceeds of  the  sales,  with  other  funds,  to  be  applied  to  the  pay- 
ment of  his  debts.  Held,  that  by  Ihe  will,  the  executora  had  a 
mere  power  to  sell  the  lands,  and  could  not  maintain  an  action 
of  trespass  to  try  title,  the  fee  itself  being  in  the  heir.  Ex'ort 
of  Ware  v.  Murph,  1  Rice,  54. 
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2.  Same.)  "  The  diMiactioo  is  between  a  devise  to  executois  u 
sell,"  as  if  the  testator  sajr, "  1  devise  my  land  to  ray  executon 
to  be  sold,"  and  a  devise  that  the  executors  shall  sell,  as  wbeie 
the  testator  says,  "  1  devise  or  direct  that  my  lands  be  sold  by 
my  executors."  In  the  first  case,  the  fee  passes  to  the  execn- . 
tors;  in  the  last,  the  fee  posses  to  the  heir,  to  be  divested  when- 
ever the  power  is  executed  by  the  executors.    lb. 

3.  {8amt.)  A  directioo  to  the  executors  to  pay  the  debts  from 
the  proceeds  of  the  sales  will  not  vary  the  rule.    J%. 

4.  ( Dacriptiori  of  premites.)  Where  a  testator  is  the  owner  of 
the  moiety  of  a  lot  containing  one  hundred  and  twenty  acres, 
and  by  his  will  devises  *'  the  one  half  of  lot  No.  137  containiog 
sixty  acres  of  land,"  the  tncnety  of  the  whole  lot,  and  not 
merely  a  moiety  of  the  sixty  acres  passes  to  the  devisee. 
Brovmell  v.  Broumelly  19  Wend.  365. 

DOWER.  {Equity  of  redemption.)  Generslly,  a  widow  is  en- 
titled to  dower  in  the  equity  <^  redemption  of  an  estate  mort- 
gaged by  her  husband  before  coverture ;  bat  she  cannat  enforce 
her  claims,  at  law,  against  the  mortgagee  or  those  claiming 
under  him.  If  there  has  been  an  entry  under  the  mortgage 
after  forfeiture,  or  the  equity  of  redemption  hss  been  released 
by  the  husbend  to  the  mortgagee  or  those  claiming  under  bim, 
the  widow  is  not  entitled  to  recover  at  law.  Van  Djrne  v. 
Tkayre,  19  Wend.  162. 

EJECTMENT.  (Load  comeged  to  huiand  and  tnfe.)  It  is 
not  necessary  that  the  wife  should  join  with  the  tiuaband  in  an 
action  of  ejeclmenl,  for  the  recovery  of  land  conveyed  to  hus- 
band and  wife.    Jackton  v.  Leek,  19  Wend.  839. 

ERROR.  ( Variance.)  Where  a  guaranty  is  given  for  tbe  pay- 
ment  of  a  promissory  note,  which  note  is  particnlarly  described 
in  the  instrument,  and  tbe  note  produced  on  the  trial  correspoods 
in  amount,  date  and  time  of  payment,  but  varies  in  other  par- 
ticulars, the  objection  of  variance  will  not  be  heard  on  a  writ  of 
error,  if  it  was  not  urged  on  the  trial.  WalMn^$  Exeaitort  y. 
MeLm-en,  19  Wend.  557. 

EVIDENCE.    (Decbiratums  of  diciattd  party.)    The  doclan- 
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tiras  of  a  deceased  party  to  a  note,  who,  if  nlire,  could  be  ex- 
amtaed  as  a  witoess  in  the  case  to  the  same  point,  are  incom- 
patent  and  inadmissible.  Duncan  v.  Seaborn  if  CalA,  1  Rice, 
27. 

2.  (InUresl.)  Where  the  interest  of  a  witness  is  of  a  doubtful 
nature,  it  goes  (o  the  credit,  and  not  to  the  competency.  A 
party  has  such  a  direct  and  immediate  interest  as  will  disqualify 
him,  when  the  necessary  legal  coosequonco  of  the  verdict  will 
be  to  better  his  situation,  either  by  securing  an  advantage  or 
repelling  a  loss :  he  must  be  a  gainer  or  loser  by  the  erent. 
Giit  and  antthtr  v.  Rogtrs,  1  Rice,  79. 

3.  (Proceedings  in  equity.)  Proceedings  in  a  court  of  equity 
establishing  the  lunacy  of  the  plaintifl',  are  admissilile  as  evi- 
dence of  the  fact  in  an  action  at  law  by  him  against  a  third 
person  not  a  party  to  the  proceedings.  ifCraight  v.  Aiken, 
1  Rice.  56. 

4.  (Ancient  deed.)  Where  possession  of  lands  has  been  held 
under  a  deed  more  than  thirty  years  old,  the  deed  is  admissible 
in  evidence  as  an  ancient  deed  without  proof  of  its  execution. 
Warner  and  another  v.  Aiton,  1  Rice,  100. 

5.  (Confession.)  Where  a  man  is  chai^d  with  a  crime,  and 
does  not  deny  it,  a  jury  is  well  warranted  {especially  in  con- 
nection with  strong  circumstances)  in  finding  a  verdict  of  guilty. 
attUe  V.  Stone,  1  Rice,  147. 

6.  (Lost  of  original  doeuments.)  Where  the  original  proceedings 
in  partition  were  proved  to  have  been  lost  and  on  diligent 
search  could  not  be  found,  aeeondary  evidence,  consisting  of 
entries  in  the  sheriff's  books  and  in  the  minutes  of  the  court, 
were  held  admissible  in  proof  of  the  plaintifT's  title  under  the 
partition.     Smilh  v.  Smilk,  1  Rice,  332. 

7.  (Admission  hy  administrator.)  The  admission  of  an  adminis* 
trator  as  to  a  fact  within  his  own  personal  knowledge,  and  which 
he  could  be  compelled  to  prove,  if  he  were  not  a  party  to  the 
suit,  is  admissible  in  evidence  in  an  action  against  him  as  ad- 
ministrator, to  charge  the  estate  of  the  intestate.  Steady. 
Brannan,  adaUr,  1  Rice,  SSS. 

VOL.    IJCIl. — NO.  XLIT.  29 
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6.  (Interest  qftotlness.)  The  general  rule  established  b]r  all  the 
cases  is,  that  to  render  a  wilaess  iDcompetent  on  the  grouod  of 
interest,  his  interest  in  the  event  of  the  suit  should  be  9  present, 
certain  and  vested  interest,  and  not  uncertain  and  contingenL 
Sp<am  V.  Ballard,  1  Rice,  440. 

9.  (Sarat.)  Where  in  an  aclion  by  an  Bdministratrix  for  the  re- 
covery of  a  debt  due  to  the  intestate,  one  of  the  heirs  at  law, 
and  a  distributee  of  the  estate  who  had  received  his  share  and 
settled  with  the  adminislratriji,  was  offered  as  a  witness  and 
objected  10  on  the  ground  of  interest,  the  witness  executed  and 
tendered  an  assignment  or  release  of  all  interest  in  the  recovery ; 
it  was  still  contended  that  he  was  incompetent  by  reason  of  bis 
liability  to  refund,  in  case  of  further  claims  against  the  estate 
not  yet  exhibited.  Held,  in  the  absence  of  any  proof  of  out> 
standing  demands  or  deficiency  of  assets  in  the  hands  of  ihe 
administratrix,  that  the  supposed  interest  of  the  witness  in  increas- 
ing a  fund  out  of  which  he  could  receive  no  dividend,  was  too 
remote  and  contingent  to  sustain  the  objection.    Ih. 

10.  {Surveyor's  certificate.)  When  the  surveyor  of  the  land  of 
the  United  States  in  the  stale  of  Missouri  certifies  copies  of 
papers  required  by  law  to  be  deposited  in  his  office,  his  hand- 
writing need  not  be  proved  to  authorize  such  copies  to  be  given 
in  evidence.     Bryan  v.  Wear  and  another,  4  Missouri,  106. 

11.  (New  Madrid  eertijicate.')  A  New  Madrid  certificate  upon 
which  a  location  and  survey  have  been  made,  is  properly  de- 
posited in  the  surveyor's  office,  and  a  copy  may  therefore  be 
certified  by  him  and  given  in  evidence.     lb. 

12.  (Character  of  witness.)  Where  the  present  character  of  a 
witness  for  truth  and  veracity  is  slightly  impeached,  evidence  of 
bad  character  in  that  respect  in  years  past  is  admissible.  The 
People  V.  Abbolt,  19  Wend.  192. 

13.  (Seller  of  property  in  liligalion.)  A  vendor  of  personal 
property  is  not  a.  competent  witness  to  prove  the  sale  fraudulent, 
in  a  contest  respecting  the  same  between  his  creditors  and  the 
vendee.     Rea  v.  Smithy  19  Wend.  393. 

14.  (Same.)    The  release  of  the  vendor,  by  the  officer  sued  for 
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the  taking  of  the  property,  does  not  render  the  vendor  a  com- 
petent (vitness.     R. 

15.  (Release  by  husband. )  Where  an  action  of  ejectment  is 
brought  against  a  husband  for  the  recovery  of  real  estate  be- 
longing to  his  wife,  a  release,  executed  by  the  husband  to  a 
witness  objected  to  as  incompetent  on  the  ground  of  his  liability 
to  the  wife  under  a  covenant  for  quiet  enjoyment,  is  good  and 
valid,  and  removes  the  objection  to  the  competency  of  the  wit- 
ness.    Ford  V.  WaUtBortk,  19  Wend.  334. 

16.  (Grantor  in  deed.)  A  person  alleged  to  be  the  grantor  in  a 
deed  of  real  estate,  is  a  competent  witness  to  prove  the  deed  a 
forgery,  in  a  question  of  title  between  third  persons  ;  although 
be  is  noi  competent  to  prove  a  want  of  consideration.  Jackson 
V.  Ledc,  19  Wend.  339. 

IT.  (Frieilege  of  counsel.)  Counsel  professionally  consulted  may 
be  required  to  testify,  if  the  privilege  be  waived  by  the  party 
who  consulted  him,  although  the  interest  in  the  subject  matter 
respecting  which  the  confidential  communication  was  made  has 
passed  to  a  third  person,  and  he  objects  to  the  disclosure.  Ben- 
jamin  v.  Coventry,  19  Wend.  353. 

18.  (Dffecl  in  exeevlion  of  commission.)  Where  a  commission 
to  lake  testimony  is  sued  out  by  the  plaintiff,  in  which  the  de- 
fendant joins  and  furnishes  cross- interrogatories,  and  the  com- 
mission with  the  depositions  of  witnesses  be  returned,  and  it 
does  not  appear  that  the  last  general  cross-interrogatory  has  been 
put  to  and  answered  by  the  witnesses,  and  the  defendant  on  that 
ground  objects  to  the  reading  of  the  depositions  in  evidence,  the 
ot^iion  in  general  is  fatal.    SimbaU  \.  Davis,  19  Wend.  437. 

19.  (Same.)  The  plaintiff,  however,  is  at  liberty  in  such  cose  to 
show  that  the  commission  was  executed  and  the  depositions 
signed  by  the  witnesses  in  the  presence  of  the  counsel  of  both 
parlies,  and  that  no  objection  was  made  at  the  time  by  the 
counsel  for  the  defendant,  that  all  Ihe  interrogatories  were  not 
answered  ;  and  on  such  facts  appeanng,  the  depositions  will  be 
received,  notwithstanding  the  objection.     lb. 

20.  (Declarations  of  witnesses.)    The  declaratioiu  of  witnesses, 
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whose  tesliinony  has  been  taken  under  a  coinmission,  made 
subsequent  to  the  taking  of  their  testimony,  contiadlctiDg  or 
invalidating  their  testimony  as  contained  in  the  depositions,  is 
inadmissible  in  evidence,  if  objected  to.  The  only  way  for  a 
party  to  avail  himself  of  such  declarations  is  to  sue  out  a  second 

31.  (Character  of  aitness.)  Where  the  general  moral  character 
of  a  witness  is  impeached,  whether  by  witnesses  called  for  that 
purpose,  or  on  his  own  cross-exa  mi  nation,  it  is  competent  for 
the  party  calling  him  to  adduce  testimony,  in  support  of  his 
chorocter  for  truth  and  veracity,  so  that  the  jury  may  pass  upon 
his  credibility.     The  People  v.  Rector,  19  Wend.  569. 

EXECUTORS  AND  ADMINISTRATORS.  (Trover  by.)  An 
administrator  who  has  never  had  possession  of  the  goods  of  his 
intestate  may  notwithstanding  maintain  trover  in  his  own  oamet 
for  a  conversion  of  such  goods  aRer  the  death  of  the  intestate. 
(S.  P.  Hill  c.  Brannon,  285.)     Kirbg  v.  Qutntt,  1  Rice,  264. 

3.  (Santf.)  The  general  rule  is,  that  the  owner  of  a  chntiel 
entitled  to  immediate  possession,  may  mainlaia  trover  against  a 
wrong  doer;  the  legal  effect  of  granting  administration,  is  to 
vest  in  the  administrator  the  legal  estate,  in  all  the  intestate's 
personal  property,  and  this  has  relation  back  to  the  death  of  ibe 
intestate.  He  is  the  legal  owner,  the  letters  of  administration 
are  the  evidence  of  his  title,  and  hence  for  a  conversion  in  his 
own  time,  he  must  always  produce  and  give  in  evidence  the 
letters  of  administration.  (S.  P.  Browning  v.  Huff,  3  Boil. 
174.)    16. 

8.  (Same.)  In  such  a  case  it  is  not  necessary  or  proper  that  be 
should  sue  in  his  representative  character,  or  style  bimsetf 
administrator.     lb. 

EXECUTOR  DE  SON  TORT.  (Where  there  is  a  rigMful  ad- 
ministrator.) A  person  may  be  chai^d  as  executor  da  son 
tort,  although  there  be  a  rightful  administrator.  Foster  cmd 
OHother  V.  Notelin,  4  Missouri,  18. 

3.  (Local  law.)  S.  lived  in  Tennessee,  and  there  died,  posaesaed 
of  personal  property  in  that  state.    AAer  the  death  of  S.,  de- 
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fendanls  look  the  propertjr  and  brought  it  to  Missouri.  Held, 
that  defendants  may  be  charged  as  executors  de  son  tort  in 
Missouri.    lb. 

3.  (Sane.)  And  defendants  are  liable  according  to  the  laws  of 
MisTOuri,  and  the  laws  of  Tennessee  need  not  be  proved,     76. 

FOREIGN  LAWS,  JUDGMENT,  AND  JUDICIAL  PROCEED- 
INGS. {Judgment  of  justice  of  the  peace.)  A  judgnient  re- 
covered before  n  justice  of  the  peace  in  another  state,  though 
wanting  some  of  the  characteristics  of  a  judgment,  technically 
speaking,  and  not  considered  as  a  mailer  of  record,  is  to  be  re- 
garded in  thf)  courts  of  South  Carolina  as  prima  facie  evidence 
of  debt,  and  is  placed  precisely  on  the  seme  footing  as  foreign 
judgments,  by  the  common  law.  Such  judgment  is,  therefore, 
a  good  foundation  for  an  action  here,  independently  of  the 
original  cause  upon  vhich  it  was  rendered.  Clark  if  Smith 
V.  Parsons,  1  Rice,  16. 

2.  (Same.)  General  reputation  is  not  competent  evidence  of  the 
authority  of  a  justice  of  the  peace  of  another  state ;  a  transcript 
of  the  act  appointing  the  justice  and  conferring  on  him  his 
authority,  would  be  higher  evidence  in  the  power  of  a  plaintiff 
to  produce — and,  it  seems,  the  printed  laws  of  another  state, 
published  under  the  authority  of  the  legislature  of  the  state, 
would  also  be  competent  eridence.  [See  Allen  e.  Watson,  and 
ODolher,  2  Hill.  R.  319.]     lb. 

See  Bills  of  Exchange. 
FRAUD.  (In  sale  on  exeeation.)  Where  an  attorney  directs  an 
execution  to  issue,  contrary  to  the  instructions  of  his  client,  and 
the  sheriff  sells  properly  under  the  execution,  it  is  yet  neces- 
sary, in  order  to  affect  the  purchaser  at  the  sheriff's  sale,  to 
prove  him  informed  of  the  fraud  of  the  attorney.  Russell  v. 
Cteyer  and  others,  4  Missouri,  384. 

3.  {Same.)  The  attorney  for  plaintiffs  in  execution,  purchases 
the  property  at  sheriff's  sale,  professing  at  the  same  time  to  act 
as  agent  for  his  clients,  and  with  a  view  to  the  payment  of  their 
executions — he  holds  the  property  for  six  or  eight  months,  to 
give  the  defendant  in  execution  time  to  pay  off  the  executions. 
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aod  with  a  promise  in  that  event,  to  reconvey  to  defendant — 
finally,  the  defendant  falling  to  make  any  lender,  he  Bells  the 
property  at  public  auction,  to  satisfy  the  demands  of  bis  client 
Held,  that  there  being  no  evidence  of  fraud,  on  the  part  of  tbe 
attoraey,  arising  from  gross  inadequacy  of  price  or  otberwiae, 
either  at  the  sheriff's  sale,  or  the  sale  at  auction,  he  is  not  to  be 
considered  as  a  trustee  for  tbe  benefit  of  defendant's  credllon, 
and  ibe  purchaser  takes  a  good,  legal  and  equitable  title.     76. 

3.  (Untmmdnest.)  It  is  not  fraud  for  a  person  to  sell  unsound 
property,  knowing  it  to  be  unsound.  But  it  seems  that  if  tbe 
purchaser  did  not  know  of  the  unsoundness,  and  the  seller  con- 
cealed it,  it  would  amount  to  fraud.  If  the  purchaser  ask  relief, 
because  of  a  slave  being  diseased  when  sold,  and  his  subse- 
quent death, — it  should  appear  in  evidence,,  that  the  disease 
of  which  he  died  was  that  he  had  at  the  time  of  sale,  and  that 
the  purchaser  did  not  know  at  the  time  of  purchase  of  his  im- 
soundneas.     Sltwart  and  anotker  v.  Dagin,  4  Missouri,  245. 

FRAUDS,  STATUTE  OF.  (AuciioMer.)  Where  an  auctioneer 
in  making  an  entry  of  a  sale  in  his  sale-book  omitted  to  comply 
wilh  the  requirements  of  the  statute  regulating  sales  at  public 
auction,  in  consequence  of  which  the  sale  could  not  be  enforced 
and  the  owner  of  the  property  suffered  a  toes  on  a  re-sale  ;  it 
was  held,  that  the  auctioneer  being  answerable  only  for  groas 
negligence  or  Ignorance,  was  not  liable  in  damages  -,  the  act 
having  been  recently  passed,  being  of  doubtful  construction,  and 
not  having  received  a  judicial  interpretation.  Hicks  v.  Mtn- 
turn,  19  Wend.  550. 

FREEDOM.  {Ordinance  of  1787.)  An  officer  of  the  United 
Slates  army,  who  takes  a  slave  to  a  military  post  within  the  terri- 
tory wherein  slavery  is  prohibited,  and  retains  her  several  yean 
inaltendanceonhimself  and  family,  forfeits  his  property  in  such 
slave  by  virtue  of  the  ordinance  of  1787.  Rackael  v.  Walker, 
4  Missouri,  350. 

2.  {Suit/or  tinder  the  law  of  Missouri.)  In  a  suit  for  freedom, 
under  the  statute  of  Missouri,  where  the  plaintiff  claims  on  the 
ground  that  the  master  has  violated  the  constitution  of  Illinois,  t^ 
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inlTDducing  slavery  therein,  the  teat  queaiioa  to  ascerlain  whether 
such  violation  has  been  committed,  and  a  consequent  forfeiture 
taken  place,  is,  whether  the  master  made  any  unnecessary  de- 
loy  in  Illinois  with  his  slaves.     Wilson  v.  Mtloin,  4  Missouri,  592. 

3.  {Same.)    It  is  not  whether  the  slave  acquired  a  residence.    lb. 

4.  (Sonie.)  Nor  is  it,  whether  the  master  became  a  domiciliated 
resident  of  Illinois  ;  nor  is  it  of  any  consequence  that  the  slave 
remains  voluntarily  in  Illinois.     76. 

5.  (Some.)  Where  the  testimony  clearly  proved  that  defendant 
left  Tennessee  with  an  intention  of  residing  in  Illinois,  and 
that  after  a  month's  stay  in  Illinois,  he  proceeded  to  St.  I^uis 
to  hire  out  his  negroes,  and  after  so  doing,  returned  to  Illinois 
and  spent  the  summer — raised  a  crop,  &c.,  it  is  error  for  the 
court  to  give  an  instruction  founded  on  the  assumption  that  de- 
fendant was  a  mere  transient  sojourner  in  Illinois — such  instruc- 
tion being  well  calculated  to  mislead  the  jury.    lb. 

GIFT.  {Mortis  causa.)  The  delivery  of  a  note  by  a  parly  in 
his  last  illness,  by  which  the  maker  "  at  his  death  promises  to 
pay,  or  cause  his  executors  or  administrators  lo  pay,  a  certain 
sum  of  money  to  the  payee  or  his  heirs,"  creates  no  obligation 
on  the  part  of  the  maker,  or  bis  representatives,  after  his  death, 
and  cannot  be  supported  or  inforced  as  a  donatio  causa  mortis 
of  the  money  mentioned  in  the  note.  Hall  v.  Adm'rs  of 
Hoviard,  1  Rice,  310. 

2.  (Samt.)  To  constitute  a  valid  gift  either  inter  vivos,  or  causa 
mortis,  the  donee  must  have  an  immediate  right  to  the  dominion 
of  the  chattel  given ;  in  the  latter  case  defeasible  on  the  re- 
covery of  the  donor.     lb. 

S.  (Same.)  Quere. — Under  the  spirit  of  the  law  of  South  Carolina 
which  requires  three  witnesses  to  a  will  of  personal  as  well  as 
of  real  property,  how  far  are  donations  causa  mortis  to  be 
countenanced  by  the  courts  of  that  state  ?     lb. 

GUARANTY.  {Interest.)  A  letter  of  guaranty  was  given  by 
the  defendant  to  the  plaintiff,  by  which  the  defendant  consented 
to  be  liable  for  the  amount  which  a  third  person,  whom  he  re- 
commended aa  a  customer  to  the  plaintiff,  might,  at  the  time  of 
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the  delivery,  receive.  The  party  received  goods  to  the  smount 
or  9225  03^.  Defendant  repeatedly  acknowledged  hia  liability 
to  pay  ibis  amouoi,  and  afterwards  promised  to  pay  the  same. 
Meld,  that  inasrauch  as  interest  wan  not  recoverable  by  the  taw 
of  South  Carolina,  against  the  principal  debtor  upoo  the  open 
account,  in  this  case,  the  obligation  imposed  by  the  guanuity 
making  defendant  liable  only  to  the  same  extent,  interest  could 
not  be  recovered  from  him.     Biikop  v.  Rost,  1  Rice,  21. 

HIGHWAYS.  (Banks  of  navig<aU  rioers  in  Missouri.)  The 
banks  of  navigable  rivers,  in  Missouri,  are  public  highways, 
and  though  owned  by  private  individuals,  tiahermen  and  navi- 
gators are  entitled  to  a  temporary  use  of  them,  in  landing,  fas- 
tening and  repairing  their  vessels,  and  exposing  iheir  sails  or 
merchandize ;  yet  this  right  has  its  reasonable  qualifications 
and  restrictions,  and  will  not  allow  a  navigator  to  land  for  sev- 
eral weeks,  and  under  pretence  of  repairing,  build  bouses,  em- 
ploy teams,  &c.,  thereby  unreasonably  obstructing  the  ownet^B 
enjoyment  of  his  property.  O'Failon,  ex'r  qf  MuUampkif  v, 
Daggett  and  anotlur,  4  Mlseouri,  343. 

INDICTMENT.  (laealui—Efett  of.)  There  can  be  no  legal 
trial  in  a  capital  case,  without  a  sufEcient  and  valid  indictment. 
An  indictment  alleging  the  offence  to  have  been  committed  in 
another  district  than  the  one  in  which  the  bill  was  found,  would 
be  insuRicient  and  Invalid ;  and  equally  so,  if  it  assigned  an 
impossible  dale  to  the  commission  of  the  ofTence,  as  a  day  pos- 
terior to  the  finding  of  tiw  indictment  Tk*  Slate  v.  Raji,  1 
Rice,  1. 

2.  {Sam.)  An  acquittal  upon  an  invalid  and  insufficient  indict- 
ment, is  no  bar  to  a  second  indictment  for  the  same  ofieoce.    R. 

3.  {Same.)  Whore  an  indictment  in  a  capital  cose  is  so  utterly 
defective  that  no  judgment  can  be  pronounced  upon  it,  either  of 
conviction  or  acquittal,  the  judge  on  circuit,  in  the  exercise  of 
his  discretion,  may  properly  withdraw  the  record  from  the  jury 
and  discharge  them  from  the  further  consideration  of  the  case, 
without  the  consent  of  the  prisoner,  mad  reaaaod  him  for  trial  at 
a  Bocceeding  court     li. 
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INFANCY.  (Infimt  defendant.)  An  infant  defendant  cannot 
appear  by  attorney  and  move  to  set  aside  the  plaintiff's  proceed- 
ings, on  the  ground  of  the  want  of  the  appoinlment  of  a  guar- 
dian.    Shepherd  v.  Hibbard,  19  Wend.  96. 

S.  (CntrtotM  contract.)  An  infant  may  avoid  a  usurioua  contract 
entered  into  by  him,  and  recover  the  money  lent  upon  such 
conirect  under  the  count  for  money  had  and  received.  Millard 
V.  Hewlett,  19  Wend.  301. 

3.  (Same.  Affirmance.)  Evidence  of  affirmance  of  such  con- 
trad  after  the  party  arrived  of  age,  to  be  effective,  must  ba 
express  and  not  rest  in  inference  or  construction.     lb. 

INSOLVENTS.  (Neie  promite.)  Where  a  defendant,  after 
having  obtained  an  insolvent's  discharge,  on  receiving  a  letter 
from  the  plaintifTs,  said,  *'  It  is  an  honest  debt,  I  will  pay  it — I 
will  pay  part  if  not  the  whole  before  you  leave,"  and  there 
was  no  other  evidence  of  any  other  debt  due  to  the  plnintifl% 
than  that  declared  upon,  which  consisted  of  two  notes  given  by 
tb«  defendant  to  the  plaintiffi  before  his  discharge,  and  the  de- 
fendant  did  not  produce  the  letter,  it  was  held  that  the  evidence 
was  prima  facie  sufficient  to  support  the  replication  of  a  new 
promiae.     Fttzgerald  v.  Alexander,  19  Wend.  402. 

INSOLVENT  DEBTOE.  {Preference  by  in  Missouri.)  It  seems, 
that  a  debtof  may  give  a  preference  to  some  of  his  creditors, 
in  contemplation  of  taking  the  benefil  of  the  insolvent  act ;  and 
Buch  preference  is  not  therefore  an  undue  preference— nor  is  it 
therefore  fraudulent     Jones  v.  TaUiot,  4  Missouri,  279. 

INSURANCE.  {En^loyment  of  pilot.)  Where  the  master  fails 
to  employ  a  pilot  to  navigate  a  vessel  in  coming  into  or  leaving 
a  port,  where  it  is  customary  to  do  so,  {as  the  port  of  Charles- 
ton,)  and  a  loss  happens  in  consequence  of  a  pilot  not  having 
been  employed,  the  underwriters  upon  a  policy  on  the  cargo 
would  be  discharged.  But  if  the  vessel  pass  uninjured  through 
the  dangers,  to  avoid  which  a  pilot  is  usually  employed,  and  the 
loss  happens  at  a  point  beyond  which  the  pilot's  service  ceases 
to  be  necesaary,  the  assured  would  be  entitled  to  recover. 
ATM'/Ibr  4-  Euart  t.  7^  IJmon  Jnaurmee  Company^  1  Rice, 
348. 
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2.  {Same.)  It  is  an  error  to  consider  the  employmenl  of  a  pilot, 
in  coming  into  or  leaving  a  port,  as  a  part  of  the  Beaworthiness 
of  the  vessel ;  nothing  can  enter  into  that  which  is  not  for  the 
whole  voyage.  The  business  of  a  pilot  is  merely  temporary. 
He  is  a  part  of  the  crew  of  a  vessel  for  only  a  few  miles,  or  a 
few  hours.  He  navigates  her  only  occasionally.  Under  such 
circumstances,  it  would  tie  an  abuse  of  terms  to  say,  that  a 
competent  pilot  was  necessary  to  make  a  vessel  seaworthy. 
The  true  principle  seems  to  be,  that  if  a  vessel,  without  a  pilot, 
sustain  injury  in  entering  or  leaving  a  harbor  where  it  is  cus- 
tomary to  have  a  pilot,  such  injury  does  not  come  within  the 
perils  insured  against.  It  is  not  a  peril  of  the  sea.  It  is  a  loss 
from  the  bad  navigation  of  the  vessel,  and  is  to  be  set  down  to 
the  fault  of  the  master,  and  consequently  the  owners  would  be 
liable  and  not  the  underwriters.     [Per  O'Neall,  J.]     lb. 

INTEREST.     See  Goabantt. 

JOINT  STOCK  ASSOCIATION.  (MiUual  promise.)  Where 
an  incorporated  joint  stock  association  is  formed,  and  the  mem- 
bers of  it  by  the  articles  of  association  promise  to  pay  the 
amount  of  stock  by  them  severally  subscribed,  in  calls  to  be 
made  by  Inistees  named  in  the  articles,  an  action  at  law  lies  to 
enforce  such  promise,  notwithstanding  that  both  the  plaintifis 
and  the  defendants  are  members  of  the  association  and  conse- 
quently co-partners.     Townsend  v.  Goaoey,  19  Wend.  424. 

LANDLORD  AND  TENANT.  (Waher  of  notice  to  qmt.) 
The  unqualified  acceptance  of  rent  afler  the  expiration  of  the 
notice  to  quit,  is  a  waiver  of  the  notice  ;  where  there  are  cir- 
cumstances creating  a  doubt  as  to  the  quo  aitimo  it  is  received, 
or  as  to  the  bona  Jides  of  the  tenant,  the  question  should  be 
submitted  to  a  jury ;  and  it  seems  that  though  it  is  not  the  abso- 
lute duty  of  a  judge  to  leave  the  question  to  a  jury  where  there 
are  no  qualifying  circumstances,  yet  that  it  would  not  be  amiss 
to  do  so.     Prindle  v.  Anderson,  19  Wend.  391. 

LARCENY.  (Intmtion  to  steal.)  Since  thd  act  of  the  geoeral 
assembly,  (Revised  Code,  page  179,  section  42)  if  A  hires  a. 
horse,  and  either  at  the  time  he  gets  possession  of  him,  or  afler- 
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warda,  conceives  the  design  of  stealing  him,  and  carries  him 
away  with  that  design,  lie  is  guilty  of  larceny.  Norton  v.  The 
SKoff,  4  Missouri,  461. 

LIBEL.  (Smuggling.)  A  charge  of  smuggling  goods  into  the 
country  is  libellous.     StiHteeG  v.  Barter,  19  Wend.  487. 

2.  (Justificatim.)  It  is  no  answer  to  a  libe]  charging  a  party 
with  having  been  actively  and  profitably  engaged  in  smuggling 
during  the  peiiod  of  the  late  war,  that  he  had  violated  the  reve- 
nue laws  in  a  single  instance  previous  to  the  war  and  in  a  lime 
of  peace  ;  the  justification,  to  be  efficient,  must  be  as  broad  as 
the  libel.     lb. 

LIEN.  ( On  land  sold.)  A  vendor  who  conveys  in  fee  simple  to 
the  purchaser  from  his  vendee,  retains  a  lien  on  the  lands  for 
the  purchase  money  in  the  hands  of  such  purchaser.  Wash, 
Judge,  dissenting.  Marsh  v.  Turner  and  Lisle,  4  Missouri, 
253. 

LIMITATIONS,  STATUTE  OF.  (Absent  defendants.)  Action 
of  assumpsit.  Plea  statute  of  limitations.  Replication  that  de- 
fendant was  out  of  the  state  at  the  lime  the  cause  of  action 
accrued  against  him,  and  that  the  suit  was  brought  within  two 
years  afler  the  defendant's  return  to  the  state.  The  judge 
below  nonsuited  the  plaintiff  on  the  ground,  that  his  cause  of 
action  was  barred  by  the  statute,  there  being  no  saving  in  the 
statute  as  to  the  absent  defendants.  Nonsuit  set  aside  and  new 
trial  granted.  (The  judges  all  concurring  in  granting  a  new 
trial,  but  delivering  separate  opinions.)  Smilh  v.  Mitchell,  I 
Rice,  316. 

2.  (Same.)  Although  the  act  of  limitations  of  1712,  (P.  L.  102,) 
requires  all  actions  of  account,  upon  the  case,  &c.,  to  be  brought 
*'  within  four  years  next  after  the  cause  of  such  actions,  or  suits, 
and  not  after ;"  and  contains  in  itself  no  express  saving,  or  ex- 
ception, as  to  causes  against  persons  out  of  the  stale,  at  the  time 
■uch  causes  of  action  may  accrue  against  them  ;  yet  upon  the 
construction  of  the  whole  act :  Held,  that  when  such  a  cause  of 
action  accrues  to  a  plaintiff,  resident  in  South  Carolina,  against 
a  par^  residbg  out  of  that  slate  at  the  time,  the  statute  does  not 
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begin  to  ran  until  his  return  within  the  Jurisdiction  or  the  courts 
of  South  Carolina.  (Per  Richardson,  J.,  in  delivering  the 
opinion  of  the  court.    Butler,  J,,  concurring.)    lb. 

8.  {Alleralion  of  limt.)  Assumpsit  on  a  promissory  note,  pleas, 
Don  assumpsit  within  six  years,  and  non  assumpsit  within  ten 
years.  At  the  lime  the  note  was  made,  the  hmitation  was  five 
years  ;  at  the  time  it  became  due,  it  was  ten  years.  Held,  that 
the  plea  of  non  assumpsit  within  ten  years  is  good.  Daru  v. 
Hascall.  4  Missouri,  58. 

4.  {Acknowledgment.)  An  acknowledgment  by  B,  that  he  had 
given  the  note  sued  on — had  not  paid  it,  and  did  not  intend  pay- 
ing it,  because  it  was  given  for  land  to  which  the  payee  had  no 
title  ;  is  not  sufhcient  to  talie  the  cose  out  of  the  statute  of  limila* 
tions.     Btiekner  v.  Johnson,  adm'r,  4  Missouri,  100. 

6.  {Same.)  To  take  a  case  out  of  Ihc  statute,  there  must  either 
be  an  express  promise  to  pay,  or  an  acknowledgment  of  a  real 
subsisting  debt,  on  which  the  law  would  raise  a  promise  to  pay 
n  particular  sum,     R. 

6.  {Same.)  It  ia  not  sufficient  to  take  the  case  out  of  the  statute, 
for  a  plaintiffto  prove  by  a  witness  that  in  a  conversation  between 
defendant  and  witness,  relating  lo  the  subject  matter  in  con- 
troversy, within  five  years  before  the  commencement  of  the 
suit,  defendant  informed  the  witness  "  that  he  must  have  some 
money  or  plaintiff  would  sue  him."  McLean,  aduCr  of  Broek- 
tnott  V.    Thorp,  4  Missouri,  256. 

7.  {Same.)  Nor  would  an  acknowledgment  by  defendant,  that 
plaintifThad  not  received  the  amount  of  his  demand,  be  such  an 
acknowledgment  as  would  imply  a  new  promise  to  pay  on  the 
part  of  defendant,  which  is  necessary  to  take  the  case  out  of  the 
statute.     lb. 

6.  (Commencement  of)  Where  a  promissory  note  is  made  pay- 
able on  a  day  specified  afVer  the  date  thereof,  the  statute  of 
limitations  commences  running  from  the  time  it  becomes  due, 
and  not  from  the  date  of  its  execution.  A  plea  of  the  Blalute  in 
actions  on  such  notes  must  be  framed  accordingly.  Johum 
adit^r  T.  Btielener,  4  Missouri,  624. 
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LUNATICS.  {Stultifying  one'*  ttJf.)  The  old  rule  was,  that  a 
parly  could  not  sluilify  himself;  but  it  is  now  subject  to  many 
TDodiiications,  and  it  may  now  generally  be  Alaled,  that  if  a 
parly  sought  to  be  charged  with  a  contract,  can  show  that  he 
was  so  devoid  of  understanding  as  to  be  ulterly  incapable  of 
understanding  il,  he  is  not  bound  by  it.  STCreiglU  v.  Aiken, 
I  Bice,  56. 

3.  (Evidence  of  lunacy.)  Proceedings  in  a  court  of  equity, 
establishing  ihe  lunacy  of  the  plaintiff,  are  admissible  lo  prove 
the  lunacy  of  ihe  plaintiff,  in  an  action  at  law  by  him  against  a 
third  person  not  a  party  to  the  proceedings.     li. 

3.  (Suits,  4^c.  by.)  In  chancery,  the  rule  of  practice  is  uniform, 
that  where  the  committee  of  a  lunatic  sue  for  any  thing  in  the 
right  of  the  lunatic,  the  committee,  as  well  as  the  lunatic,  must 
be  made  parlies.  In  suits  al  law,  ihe  rule  is  olherwise.  There, 
the  action  must  be  brought  in  the  name  of  Ihe  lunaiic  alone,  if 
of  full  age ;  and  if  under  age,  by  guardian.  So,  in  the  case  of 
a  lunaiic  defendant,  if  he  be  within  age,  he  must  appear  by 
guardian  ;  and  if  not  of  full  age,  by  attorney.     lb. 

MORTGAGE.  (Effect  of  foreclosure  of,  in  Missouri.)  Where 
a  mortgagee,  after  taking  the  neccssory  steps  pointed  out  by  the 
statute,  forecloses  a  mortgage,  a  purchnser  under  ihe  foreclosure 
takes  the  title,  divested  of  all  rights  and  interests  derived  from 
the  mortgagor  subsequent  to  the  mortgage.  Russet  v.  Heirs  of 
Mullanphy,  4  Missouri,  319. 

MORTGAGE  OF  PERSONAL  CHATTEI^.  (Notice.)  A 
purchaser  of  personal  property,  with  notice  of  the  existence  of  b 
mortgage  covering  it,  cannot  avail  himself  of  the  facts  that  the 
mortgage  was  unaccompanied  by  a  delivery  of  the  posseBsion* 
and  that  it  had  not  been  filed  in  the  town  clerk's  office.  iSon- 
ger  V.  Eastwood,  19  Wend.  514. 

2.  (Delivery.)  In  a  mortgage  of  goods  and  chattels,  where  the 
things  mortgaged  are  in  the  actual  possession  of  a  third  person, 
it  ia  not  necessary  to  the  vaUdity  of  the  instrument,  that  it  should 
be  accompanied  by  an  immediate  delivery  of  the  things  as- 
HgMd.    JVotil  V.  Elif,  19  Wend.  5QS. 
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MORTGAGE  OF  REAL  ESTATE.  (Agreement  to  reamvey.) 
The  mere  fact  of  a  coDveyance  of  land,  and  an  agreement  for 
a  reconveyance  at  a  future  day  at  an  advaoced  piicei  at  the 
election  of  the  grantor,  afTord  no  evidence  of  ao  intention  that 
the  deed  should  be  considered  as  a  mortgage.  Glover  v.  Pagn, 
19  Wend.  518. 

2.  (Payable  at  or  before  a  day  certain.)  A  mortgage  payable  at 
or  before  a  day  certain  may  be  paid  immediately  ;  the  mortga- 
gor cannot  be  required  to  keep  the  money  and  pay  interest  until 
the  day  specified  in  the  mortgage,  /n  the  matter  of  Jo)m 
and  Cherry  Street,  N.  Y.,  19  Wend.  659. 

HEW  TRIAL.  {Interest  of  uitnea».)  Where  a  witness  swears 
without  any  knowledge  or  consciousness  of  interest  in  the  cause, 
and  without  any  objeoiion  on  that  account  at  the  trial,  the  dis- 
covery of  a  document,  or  other  evidence,  afterwards,  which 
goes  to  show  that  the  witness  was  in  fact  interested,  does  not 
furnish  in  itself  any  ground  for  a  new  trial.  Tollman  oxd 
another  ?.  Hatcher,  1  Rice,  271. 

2.  (Ezceptions  to  judge's  charge.)  A  new  trial  will  not  be 
granted,  because  the  judge  in  his  charge  to  the  jury  remarlfs 
that  in  his  opinion  there  is  not  sufficient  evidence  to  establish 
a  certain  fact,  when  at  the  same  time  he  instructs  (he  jury  to 
consider  the  evidence  and  to  decide  as  they  shaU  find  the  truth 
to  be.     Gardner  v.  Picket,  19  Wend.  186. 

3.  (Matter  not  perlineut.)  Nor  will  a  new  trial  be  granted  for 
matters  suggested  in  a  charge  not  pertinent  to  the  case,  unless 
the  attention  of  the  judge  is  at  the  time  called  to  such  su^es* 
tions  and  he  refuses  to  explain.     lb. 

4.  (Irrelevant  matter.)  A  new  trial  will  be  granted  where  irrele- 
vant testimony,  which  may  have  influenced  the  verdict  of  the 
jury,  has  been  received  on  the  trial,  Clark  v.  Voree,  19  Wend. 
233. 

5.  (Same.)  A  judge  cannot  be  asked  to  instruct  a  jury  upon  a 
point  not  directly  involved  in  the  matter  in  controversy.     lb. 

ONUS  PROBANDI.  {Marrying  mlhout  content.)  In  n  qui  tarn 
action  to  recover  the  penalty  provided  ia  the  statute  agaiitst 
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marrying  minora  without  the  presence  or  consent  of  parent  or 
guardian,  the  burden  of  (he  proof  of  consent  falls  on  defendant 
Medlock  v.  Brown,  4  Missouri,  379. 

PARENT  AND  CHILD.  iFalher  guardian  of  infant  childrm.) 
The  father  is  the  natural  guardian  of  hia  infant  children,  and  in 
the  atisence  of  ill-usage,  grossly  immoral  principles  or  habits, 
or  want  of  ability  to  provide  for  his  children,  is  entitled  to  their 
custody,  care  and  education  ;  and  cannot  at  common  law  be 
controlled  by  the  courts  in  the  exerciiie  of  his  paternal  rights, 
except  as  above,  or  for  an  abuse  of  the  trust  confided  to  him  by 
Uw.      The  PeopU  v. ,  19  Wend.  16. 

PARTNERSHIP.  (Paymenl  to.)  Though  a  debt  due  by  one 
partner  cannot  be  set  off  against  a  demand  due  to  the  partnership, 
yet  when  one  is  indebted  to  a  partnership,  and  during  the  ex- 
istence of  it  delivers  flour,  bacon,  or  other  articles,  lo  one  of 
the  partners,  which  it  is  understood  between  them  shall  be  re- 
ceived in  payment  of  the  partnership  demand,  the  debtor  is  dis- 
charged on  the  ground  of  payment ;  and  the  circumstance  that 
the  articles  were  applied  to  the  individual  use  of  the  partner  re- 
ceiving them,  does  not  vary  the  case.  SFKee  and  another  v. 
Stroup,  I  Rice,  291. 

3.  {Declarations.}  The  declarations  and  admissions  of  parties, 
are  sufficient  evidence  of  a  partnership,  where  the  only  testi- 
mony to  rebut  it  is  of  a  negative  kind.  King  v.  Ham,  4 
Missouri,  375. 

PATENT  RIGHTS.  (DefeirtiBe  specification.)  A  specification 
of  an  improvemeni,  attached  to  letters  patent  for  using  and 
vending  machines  as  inventions  or  improvements,  merely  de- 
scribing certain  parts  of  a  machine  without  particularly  showing 
in  what  the  improvement  consists,  is  defective,  and  renders  ihe 
letters  patent  void  pro  tanto ;  and  being  void  in  part,  they  are 
void  in  toto.     Head  v.  Stevens,  19  Wend.  411. 

PAYMENT.  (How  pleaded.)  In  an  action  of  covenant  for  non- 
payment of  rent  by  an  assignee  against  the  lessee,  a  plea  of 
payment  to  the  lessor,  to  the  assignees  and  owners,  is  not  a  good 
answer  to  the  declaration.     WiUard  v.  "nUmm,  19  Wend.  3&S. 
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PLEAS  AND  PLEADINGS.  (Pkas  in  abaUntnt.)  To  a  plea 
in  abatement  it  is  not  necessary  to  demur  specially  ;  formal 
defects  may  be  urged  under  the  general  demurrer.  Sktm  v. 
DuUher,  19  Wend.  316. 

3.  {Stmt.)  If  a  plea  in  abatement  be  adjudged  bad,  the  defendant 
is  not  allowed  to  attack  the  declaration.     lb. 

3.  {Declarati«n.)  Where  a  parly  covenants  to  find  the  materials, 
and  to  do  all  the  carpenter's  and  joioer's  work,  painting  and 
glazing  of  a  house  according  to  a  specified  plan  and  specifica* 
lions,  and  to  complete  the  work  by  a  given  day,  in  an  action 
against  a  third  person  who  has  become  surely  for  the  perform- 
ance of  the  contract,  the  plaintiS*  must  set  forth  in  the  declars* 
lion  so  much  of  the  plan  and  specifications  as  is  necessary  to 
■how  in  what  particulars  the  builder  has  departed  from  or  omit- 
ted lo  perform  his  contract,  and  allege  such  particulars  as  a 
breach  of  the  contract.     Cooneif  v.  WiaanU,  19  Wend.  504. 

4.  {Order  acetpied.  Accord  and  sattiJactioK.)  A  plea  that  the 
plainliff  accepted  an  order  of  the  defendant  on  a  third  pereon 
for  a  given  sum  In  satisfaction  of  the  promises,  is  ao  bar  to  an 
action  for  the  original  cause  of  indebtedness ;  nor  Is  a  plea  good 
as  an  accord  and  satisfaction,  that  the  plaintiff  agreed  to  accept 
the  note  of  a  third  person,  which  on  being  tendered  lo  bim  he 
refused  to  accept.     Hawley  v.  Foote,  19  Wend.  516. 

5.  {Nan-joinder  of  secrtt  partner.)  The  non-joinder  oC  a  secret 
partner  pleaded  in  abatement,  verified  by  proof,  is  no  bsr  to  a 
recovery  in  an  action  by  indorsees  of  a  promissory  note,  unless 
knowledge  of  the  partnership  at  Ihe  lime  of  the  transfer  of  the 
note  be  brought  home  to  the  plaintiffs.  iVina  York  Dry  Dock 
Co.  v.  Treadwta,  19  Wend.  525. 

PERJURY.  {What.)  To  constitute  perjury,  the  party  must 
knowingly,  and  wilfully,  swear  falsely  as  to  some  matter  matorial 
to  Ihe  issue.     Martin  v.  Miller,  4  Missouri,  47. 

3.  (/ft  denying.)  If  perjury  was  committed  by  the  party  in  deny- 
ing any  matter,  it  is  not  perjury,  the  less  because  on  cross-ei- 
amioation,  or  further  ezaminalion,  he  confessed,  or  stated,  Iba 
mattar  which  be  had  before  denied.     R. 
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PRINCIPAL  AND  AGENT.  ( Warranty  hy  latter.)  The  ven- 
dor of  a  negro  slave,  though  he  sell  as  the  ageot  merely  of  the 
owner,  and  without  any  exprew  warranty,  is  liable  to  the  pur- 
chaser upon  the  implied  warranty  of  souDdoess,  where  he  haa 
received  notice  of  the  unsoundness  and  the  negro  has  been 
tendered  back  to  him  before  he  has  paid  over  the  purchase 
money  to  his  principal ;  and  in  such  a  case,  a  count  for  money 
had  and  received  will  be  suflicient.  Parkerson  v.  Dinkitu,  I 
Rice,  185. 

PEINCIPAL  AND  SURETY.  {Co-mretiet.)  In  the  case  of 
co-sureties,  who  pay  the  debt  of  their  principal,  the  general  rule 
is,  that  each  must  sue  for  the  amount  paid  by  himself;  and  if 
they  were  to  join,  their  interest  generally  being  several,  they 
would  fail.  But,  where  the  debt  of  the  principal  has  been  paid 
out  of  a  joint  fund,  or  by  the  joint  credit  of  the  sureties,  then, 
the  payment  being  a  joint  act  and  creating  a  joint  interest,  they 
maysuatainan  action  against  the  principal,  in  their  joint  names. 
^ewart  4*  Cooper  v.  Vaughan,  1  Rice,  3S. 

2.  (Same.)  Where  co-sureties  pay  the  debt  of  their  principal,  by 
their  joint  and  several  note,  such  payment  is  equivalent  lo  a 
payment  by  a  common  fund  or  money  belonging  to  both,  and 
gives  a  joint  right  of  action  to  both,  against  the  principal,  to  re- 
cover over  from  him  tlie  amount  so  paid.     lb. 

EEMAINDER.  (Zn  Soulh  Carolina.)  In  South  Carolina,  as 
well  as  in  England,  a  feoffment,  wilb  livery  of  seisin  by  the 
tenant  for  life  of -the  legal  estate,  will  bar  all  contingent  remain- 
ders ;  and  the  rule  is  not  modified  by  the  circumstance,  that  the 
remainder  man  is  an  infant.  Redfern  v.  Ex*ora  of  Middleton  ; 
Same  v.  Hamilton ;  Kinloek  v.  Ex'ors  of  Middlelon ;  Same  v. 
Hamilton ;  Dehon  v.  Redfern,  1  Rice,  459. 

3.  (Saine.)  A  feoffment  so  made,  together  with  a  release  of  the 
right  of  entry  and  action  by  the  person  next  entitled  in  remain- 
der or  revcraion :  Held,  to  be  such  a  title  as  a  purchaser  is 
bound  at  law  to  accept.     lb. 

REPLEVIN.  (In  Missouri.)  Replevin  will  lie,' although  no 
trespass  has  been  committed  by  the  defendant  in  taking  the 
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property.  Replevin  will  lie,  though  there  was  no  actual  taking 
by  any  one,  rrom  the  plaintilf.    Skimter  v.  Stouse,  4  Missouri,  93. 

2.  (Fkading.)  In  jusiifyiog  tlie  taking  of  property  by  a  sberifl 
under  a  writ  of  replevin,  it  must  be  averred  that  a  bond  for  the 
return  of  the  property  waa  delivered  with  the  writ  to  the  officer. 
.  Morris  v.  Van  Voast,  19  Wend.  283. 

SALE  OF  LANDS  AND  CHATTELS.  (Deceit  in.)  Deceit 
committed  by  the  vendor  in  the  sale  of  property,  like  any  other 
fraud,  may  have  the  effect  to  discharge  the  vendee  entirely  or 
partially,  from  the  payment  of  the  consideration  money.  (S. 
P.  Adams  e.  Wyiie,  1  N.  &  M'Cord,  78.)  Johnion  v.  Widt- 
man,  1  Rice,  325. 

2.  (JTanie.)  But  damages  arising  from  a  deceit  in  the  sale  of  pro- 
perty (e.  g.  a  negro)  cannot  be  set  up  by  way  of  discount, 
in  an  action  for  the  purchase  money,  so  as  to  entitle  tbe  defend- 
ant to  recover  damages  from  the  plaintiff.     lb. 

3.  {Conditional.)  A  verbal  condition  made  on  the  transfer  by 
delivery,  of  a  personal  chattel,  under  a  contract  of  sale,  that  the 
right  of  property  shall  remain  in  the  vendor  or  person  transfer- 
ring possession  until  the  price  agreed  on  be  paid  and  not  pass 
absolutely  to  the  purchaser  until  then,  is  conuslent  with  tbe  rules 
of  law,  and  will  enable  the  vendor  to  maintain  trover  against  an 
officer  who  sells  the  chattel,  under  process,  as  the  property  of 
the  vendee  in  possession ,  at  the  suit  of  one  who  was  a  subsisting 
creditor  of  the  vendee  at  the  time  of  the  transfer.  (O^Neall 
and  Butler,  J.,  dissenting.)     Bennett  v.  Sims,  1  Bice,  431. 

4.  [Implied  warranty.)  In  the  sale  of  hemp  put  up  in  bales,  there 
is  no  implied  warranty  that  the  interior  shall  correspond  in 
quality  with  the  exterior  of  tbe  bales ;  and  if  there  be  fraud, 
the  vendor  is  not  responsible  in  damages,  unless  it  be  shown 
that  he  was  privy  to  it.     Salisbury  v.  Slainer,  19  Wend.  159. 

5.  {Same.)  Where  the  purchaser  opens  and  examines  one  of 
several  bales,  and  is  at  liberty  to  open  others,  but  omits  to  do 
so,  and  the  quality  of  the  hemp  in  the  bales  not  examined  does 
not  correspond  with  that  opened,  ha  is  not  permitted  to  allege 
that  the  sale  was  a  sale  by  sample,  or  to  contend  that  be  is 
entitled  to  recover  damages  as  on  an  implied  warranty.    A. 
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SET-OFF.  (Between  distributees  and  administrators.)  Action 
by  plaintifTs  on  joint  note  of  defendants,  given  to  them  as  ad- 
mioislrators  of  A.  Defendants  pleaded  in  olf-set  their  portions 
of  the  estate  of  A,  which  piaintifis  as  such  admiuistrators  had 
been  ordered  by  the  county  court  to  pay  each  of  them,  as  dis- 
tributees of  said  estate.  Held,  (Judge  Tompkins  dissenting)  to 
be  a  good  ptea.  Whaley  ^  Blackwell  v.  M.  ^  W.  Cape,  4 
Missouri,  233. 

2.  (Notes  payaih  mthotU  defalcation.)  The  provision  in  the 
statute  of  Missouri  concerning  off-sets,  does  not  apply  to  a 
note  which  expresses  to  be  "  payable  without  defalcation." 
Collins  V.  Waddle,  4  Missouri,  452. 

3.  (Assignment.)  Where  an  action  is  brought  in  the  name  of  an 
assignor  for  the  benefit  of  the  assignee  of  a  contract,  (other 
than  a  negotiable  promissory  note  or  bill  of  exchange,)  the  de- 
fendant can  set  off  only  such  demands  as  existed  against  the 
assignor,  and  in  good  faith  belonged  to  the  defendant,  at  the 
time  of  the  assignment ;  demands  subsequently  acquired  cannot 
be  set  off,  although  the  defendant  become  the  holder  of  them 
without  notice  of  the  assignment.  Mead  v.  GiUett,  19  Weitd. 
397. 

SHEBIFFS.  (Sureties.)  The  sureties  of  a  sheriff  are  not  re- 
sponsible for  money  collected  by  him  on  an  execution  which 
came  into  bis  hands  as  a  deputy  of  a  former  sheriff,  although 
the  money  was  in  fact  received  subsequent  to  the  time  of  their 
becoming  sureties.     The  People  v.  McHenry,  19  Wend.  482, 

SHEEIFF'S  SALES.  (Excuse  for  not  selling.)  A  sheriff  ad. 
veriiseB  real  and  personal  property  to  be  sold  under  execution, 
during  the  session  of  the  next  circuit  court  for  his  county.  The 
court,  in  consequence  of  excitement  in  the  county,  adjourned  at 
an  unusually  early  hour  of  the  first  day  of  its  session.  Held, 
a  sufficient  and  legal  excuse  for  the  sheriff  in  not  selling  at 
that  term.     Mitchell  t.  Gregg,  4  Missouri,  37. 

SLANDER.  To  say  of  a  woman,  she  has  gone  down  the  river 
with  two  whores  to  a  goosehorn,  and  is  now  there  with  them,  is 
not  actionable  without  a  colloquium  as  to  the  kind  of  hoiue  or 
30* 
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place  alluded  to,  and  to  which  they  had  gone.  Quere  :  are  tbey 
actionable  with  the  colloquium  ?  Dyer  y.  Morri*,  4  Missouri, 
214. 
2.  {Charging  an  impossible  qfenct.)  Where  a  slanderous  charge 
is  made  which  the  unlearned  would  undenland  as  imputing  a 
crime,  the  action  of  slander  lies,  although  in  Ibe  nature  of 
things  such  crime  could  not  have  been  committed ;  unless  it 
be  shown  that  the  charge  was  made  only  in  the  hearing  of 
those  who  knew  that  the  crime  could  not  be  committed.  Ken- 
nedy V.  Gijord,  19  Wend.  296. 

2.  {Difmdant's  eonecrsalioit  after  suit.)  The  quo  ajtimo,  the 
words  charged  were  spoken,  may  be  shown  by  evidence  of  con- 
versations of  the  defendant  relating  to  the  original  defamation, 
had  subsequent  to  the  commencement  of  the  suit.    Jb. 

3.  {Reports.)  Reports  or  public  reputation  of  the  truth  of  the 
slander,  or  of  kindred  charges,  are  inadmissible  in  evidence.    lb. 

STATUTE  OF  FRAUDS.  {Improvmenti  on  public  lands.) 
An  improvement  on  the  lands  of  the  United  States  may  be  sold 
without  writing,  and  is  not  afiected  by  the  statute  of  frauds. 
Clark  V.  ShttUer,  4  Miasoun,  235. 

STAY  LAW.  The  act  of  the  legislature  of  Missouri  dircctiog  a 
stay  of  execution  on  judgments  obtained  before  justices  of  the 
peace  is  u neons) itutional,  both  as  it  regards  the  constitution  of 
Missouri  and  the  United  States.  Bumgardner  v.  Circuit  Court 
of  Hotoard  county,  4  Missouri,  50. 

STREETS.  {Opinions.)  The  opinions  of  witnesses  as  to  the 
value  of  property,  taken  for  public  improvement,  are  admissible 
in  evidence ;  but  such  testimony  is  of  the  lightest  kind  and  is 
received  and  acted  upon  with  great  cauti<ni.  Jn  the  matter  of 
Pearl  Street  in  the  city  of  New  York,  19  Wend.  651. 

3.  {Magna  Charta.)  The  true  reading  of  the  clause  in  magna 
charta  that  "  no  freeman  shall  be  disseized  of  his  freehold,  &c-, 
but  by  the  law  of  the  land,"  is,  that  no  freeman  shall  be  dis- 
seized,  &c.,  except  by  due  process  of  law.  In  the  matter  of 
John  and  Cherry  Streets,  19  Wend.  659. 

TRESPASS  QUARE  CLAUSUM  FREGIT.  {Potaeatory 
title.)     If  a  person  having  a  possessory  title  to  land  enters  by 
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force,  and  turns  5ul  a  person  who  has  a  naked  possession  only, 
the  latter  cannot  maintain  trespass  against  the  person  so  entering 
under  color  of  title  ;  and  if  a  person  having  a  legal  right  of 
entry  on  land  enters  by  force,  though  he  may  be  indicted  for  a 
breach  of  the  peace,  yet  he  is  not  liable  to  a  private  action  of 
trespass  for  damages,  at  the  suit  of  the  person  who  has  no  right 
and  is  turned  out  of  possession.  Mvldrow  and  anotJter  ads. 
Jones,  1  Kice,  64. 

2.  (Srant.)  The  action  of  trespass  quare  clausum  fregit  is  the 
appropriate  action  for  a  violation  of  the  plaintiff's  possession  of 
lands.  If  he  be  in  the  actual  occupancy,  he  can  maintain  the 
action  without  title.  If  his  possession  be  constructive  only,  and 
not  actual,  he  cannot  maintain  it  without  proof  of  title.  John- 
son V.  JWEviain,  1  Sice,  368. 

3.  {Entry  and  otister.)  Trespass  lies  for  an  entry  upon  land  and 
an  ouster  of  the  plaintiff,  but  damages  can  be  recovered  only 
for  the  simple  entry  and  ouster,  and  not  for  the  continuance  of 
the  trespass.  Damages  for  the  continuance  are  not  recoverable 
until  after  the  plaintiff  has  regained  possession  by  re-entry. 
Holmes  v.  Setly,  19  Wend.  507. 

4.  {Owner  not  in  possession.)  Trespass  quare  clausum  fregtt 
cannot  be  maintained  by  the  owner  of  land  against  a  third 
person,  for  passing  and  re*passing  over  the  land  whilst  (hn 
premises  are  in  the  actual  occupation  of  a  tenant.     lb. 

TRL\L  AND  ITS  INCIDENTS.  {Dffault  of  one  of  sntral 
defendants.)  Where  there  are  three  defendants,  one  of  whom 
suffers  a  default,  and  the  others  plead  to  issue,  and  on  the  trial 
prove  payment  of  the  plaintiff's  demand,  the  jury  have  no  right 
to  assess  the  damages  against  the  other  defendant.  MeClwrt  v. 
HaU,  19  Wend.  25. 

TROVER.  (Change  of  property  by.)  Independently  of  the  act 
of  1827,  in  relation  to  the  action  of  trover,  the  doctrine  in  South 
Carolina  Is  well  settled, "  that  a  verdict  for  the  plaintiff,  in  trover, 
changes  the  property  and  transfers  the  right  to  the  defendant, 
and  mokes  it  liable  to  be  taken  in  execution  for  his  debts." 
Rogers  Sf  Tkompton  v.  Moore,  1  Rice,  60. 

2.  (Some.)     The  leoding  case  on  this  subject  in  South  Carolina 
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ia  that  of  Norrel  v.  Corley,  decided  by  the  late  court  of  appeals 
in  December,  1838,  (not  reported,)  in  which  the  opinion  of  the 
court  wag  delivered  by  iho  late  Mr.  Justice  Nott.  That  was  a 
case  in  chanceiy,  where  a  bill  was  filed  by  tlie  plaintiff  in 
trover,  who  had  recovered  at  law,  to  make  the  property  which 
was  the  subject  of  the  action  liable  to  the  plaintiff's  recovery, 
in  preference  to  other  creditors.  The  court  said,  "  by  bringing 
an  action  of  trover,  the  plaintiff  trusts  to  the  personal  credit  of 
the  defendant,  in  the  same  manner  as  by  taking  a  note  or  bond 
in  payment  of  property  sold  :  the  property  is  changed,  even 
though  the  money  should  never  be  recovered."     lb. 

3.  (Lien.)  A  party  having  a  lien  upon  goods  may  transfer  the 
possession  subject  to  the  lien  to  a  third  person,  who  may  law- 
fully hold  the  property  until  the  lien  be  paid  ;  but  if  the  trans- 
feree sell  the  goods,  the  owner  is  remitted  to  his  original  rights, 
freed  from  the  lien,  and  may  bring  trover  against  him.  The 
owner  cannot,  however,  bring  trespass,  as  the  transferee  came 
lawfully  into  possession  by  the  delivery  of  the  bailee.  Nask  t. 
Mosher,  19  Wend.  431. 

WARRANTY.  ( Tilh—Soundatts.)  6.  sold  to  S.  a  negro,  and 
executed  a  bill  of  sale,  in  substance  as  follows  :  "  For  and  in 
consideration  of,  &c.,  paid,  &c.,  1  have  sold  to  S.  a  negro  slave, 
sound  in  body  and  mind,  and  slave  for  life.  1  bind  myself  to 
warrant  the  title  of  said  negro  from  all  and  every  person.  Held, 
to  be  a  warranty  as  to  title  only,  and  a  mere  representation  as 
to  soundness.  M'Girk,  Judge,  dissenting.  Soper  v.  Bredcetf 
ridge,  4  Missouri,  14. 

2.  (Negligence.)  If  a  slave  warranted  sound  be  only  slightly 
diseased,  and  come  to  its  death  by  negligence  or  cruel  treatment 
of  the  purchaser,  the  seller  ia  not  liable  far  the  full  value  or 
price — but  only  to  the  extent  of  injury  occasioned  by  the  dis- 
ease.    R. 

3.  (Contlruction  of.)  In  a  bill  of  sale  of  a  slave,  the  seller  war- 
ranted the  slave  "  from  all  vices  and  diseases  prescribed  by 
law."  Held,  that  the  words  "  prescribed  by  law"  ought  to  be 
rejected,  and  that  it  is  a  contract  against  all  vices  aod  d 
jSIoan  V.  Gibton,  4  Missouri,  32. 
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4.  [Same.)  The  warranty  is  against  diseases  existing  at  the  time 
of  making  it.     li. 

WAY.  {Right  of  way.)  Where  the  owner  of  land  sells  and 
conveys  a  portion  thereof  which  cannot  be  approached  from  a 
public  highway,  but  over  the  remaining  lands  of  the  grantor,  the 
grantee  is  entitled  to  a  right  of  way  over  such  remaining  lands. 
The  grantor,  it  seems,  in  such  case,  has  the  right  to  designate 
the  track  of  the  way,  having  a  due  regard  to  the  rights  of  hoth 
parties  ;  if  he  decline  to  exercise  such  right,  the  grantee  may 
select  for  himself  and  will  be  supported  in  hia  selection  unless 
chat^eable  with  palpable  abuse.  The  grantee  is  bound  to  keep 
the  way  in  repair,  and  is  not  permitted  to  go  txfra  viam  as  a 
traveller  upon  a  public  highway  is  allowed  to  do  when  the  way  is 
impassable,  except,  it  seems,  when  the  private  way  is  temporarily 
or  accidentally  obstructed.     Holmes  v.'  Seely,  19  Wend.  507. 

WlLTiS.  (Witntss  to,  comptttncy  of.)  A  legatee  or  devisee, 
who  is  also  heir  at  law,  is  a  competent  witness  to  prove  a  fact 
to  establish  the  will,  under  which  he  takes  the  legacy,  when  the 
establishment  of  the  will  is  clearly  against  the  interest  he  would 
have  as  heir.     Grdhaut  v.  O'Fallon,  executor,  4  Missouri,  336. 

2.  (iSanic.)  Whether  a  witness,  who  is  both  devieee  and  heir  at 
law,  is  competent  to  establish  a  will,  depends  on  the  question, 
whether  he  will  take  more  or  less  by  the  will  than  by  the  in- 
testacy. Graham  and  others  v.  (TFatlon,  tt'r  of  MuUanphy, 
4  Missouri,  338. 

3.  {Same.)  Hence,  where  the  real  estate  is  proved  to  be  worth 
about  92,350,000,  and  the  share  of  witness,  in  case  of  intes- 
tacy, about  S2S5,000,  whilst  under  the  will  he  gels  only  $50,000, 
and  a  remote  contingent  interest  in  an  undivided  share  of  the 
balance,  which  in  no  event  would  equal  bis  shara  in  case  of  in* 
testacy,  the  interest  of  the  witness  is  clearly  against  the  estab- 
lishment of  the  will,  and  he  is  a  competent  witness.     16. 

4.  {Attorney,  confidential  eommunication.)  An  attorney  who  draws 
up  a  will,  is  present  at  the  time  of  its  execution — sees  the  will, 
after  the  death  of  the  testator,  in  the  possession  of  testator's 
family — reads  it  and  recollects  its  principal  provisions — is  a 
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competent  witness  to  prove  those  lacts,  snd  bU  eTidenc«  is  not 
subject  to  the  objection,  that  it  discloses  confideotial  communi- 
cations of  a  client.    lb. 


III.— MISCELLANEOUS  CASES. 
In  the  High  Court  of  Admiralty  :—July  2,  1839. 

THE   SB  COCK. 
Colliikiii :— whera  both  veMcli  are  io  fruit. 

The  Parmelia,  a  British  vessel,  was  proceeding  up  the  channel, 
east  and  by  north,  and  the  De  Cock,  a  foreign  vessel,  was  coming 
down  channel,  her  course  being  north-west  The  wind  was 
nearly  south-west;  therefore,  the  Parmelia,  which  was  sailing  on 
the  starboard  tack,  had  the  wind  free.  The  night  was  dark  and 
hazy,  and  although  a  good  look-out  was  kept  on  board  both  vesseb, 
a  collision  took  place.  The  question  was,  which  parly,  if  either, 
WQB  to  blame.  It  appeared  tliat,  as  soon  as  the  Parmelia  descried 
the  De  Cock,  she  hailed  her,  and  desired  her  to  put  her  helm  to 
starboard,  but  did  nothing  herself;  the  De  Cock  (according  to  the 
statement  of  her  master),  when  hailed,  instead  of  putting  her  helm 
to  starboard,  as  asked  to  do,  put  it  to  port. 

Dr.  LusHLHGTOM  put  the  following  questions  to  the  two  elder 
brethren  of  the  Trinity  House,  by  whom  the  court  was  assisted : — 

First :  "  Whether,  under  the  circumstances  of  the  case,  the 
Parmelia,  sailing  up  channel,  with  the  wind  free,  ought  not,  imme- 
diately on  perceiving  the  De  Cock,  to  have  given  way  ? "  An- 
swer :  "  She  ought  to  have  altered  her  course." 

Secondly  :  "  Then,  suppose  it  was  so,  ought  the  De  Cock,  see- 
ing this  state  of  things,  to  have  attempted  to  luff  up,  or  have  kept 
her  course,  or  have  put  her  helm  to  port  as  she  did  ? "  Answer : 
"  It  was  wrong  to  put  her  helm  to  port." 

The  court  held,  upon  these  answers,  that  both  vessels  were  to 
blame,  and  directed  the  amount  of  the  damage  done  by  the  De 
Cock  to  be  brought  in  and  divided,  and  each  party  to  pay  their 
own  expenses. 
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LEGISLATION. 


Vbrhomt.  Tb«  legielatare  of  Vermont,  at  the  October  searion 
thereof  for  the  year  1838,  passed  thirty-five  general  Btatulea,  of 
vhicli  the  icdtowing  are  some  of  the  principal  provisions. 

ThuUe  Process.  Peisans,  summoned  as  trustees  in  suits  be- 
fore justices  of  the  peace,  may  have  a  trial  of  the  question  of  their 
liability,  before  the  return  day  of  the  process,  upon  shewing  good 
cause  therefor,  and  giving  reasonable  (being  at  least  twenty-four 
hours)  notice  to  the  plaintiff.    Chap.  5. 

Imprisonment  for  debt  is  abolished  in  all  cases  of  mesne  process 
or  execution  issued  on  a  judgment  founded  on  any  contract,  express 
or  implied,  made  or  entered  into,  after  the  first  day  of  January, 
18S9.    Chap.  12. 

Wearing  apfartl,  belonging  to  the  estate  of  a  deceased  intes- 
tate, shall  descend  to  bis  widow,  to  be  disposed  of  at  her  pleasure, 
and  shall  not  be  taken  into  the  appraisal  of  the  estate,  or  consider- 
ed as  assets.    Chap.  18. 

Machinery,  sale  of.  1.  When  any  machinery,  used  in  any 
Victory,  shop,  or  mill,  shall  be  sold  or  mortgaged,  the  purchaser 
or  mortgagee  may  cause  the  bill  of  sale  or  mortgage  deed  con- 
veying such  machinery,  to  be  recorded  In  the  town  clerk's  ofGce 
of  the  town  in  which  such  factory,  shop,  or  mill,  shall  be  situated. 

2.  Such  record  shall  have  the  same  effect,  as  if  the  purchaser 
or  mortgagee  had  taken  poases^n  of  such  machinery,  at  the 
time  of  niakmg  the  record. 

3.  The  bill  of  sale  shall  be  sealed  and  witnessed  by  two 
witnesses,  and  acknowledged  before  a  justice  of  the  peace,  like 
conveyances  of  real  estate.    Chap.  27. 
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Nbw-Hampsbise.  Among  tbe  statulea  of  a  public  cbftracter, 
passed  by  the  legislature  of  this  state,  at  the  last  June  session 
thereof,  we  find  the  following: 

Views  in  the  trial  of  actions.  In  all  actions  iuvolviag  questions 
of  right,  as  to  real  estate,  (he  court  of  common  pleas  is  authorized, 
on  the  motion  of  either  party,  to  grant  and  order  a  view  of  tbe 
premises  by  the  jury,  upon  such  terms  aa  the  court  may  think 
equitable.    Chap.  434. 

Stttdenls  at  literary  irutituliont.  Chap.  447  provides,  that, 
in  all  cases  where  individuals  shall  leave  their  home  or  place 
where  they  reside  to  attend  an  academy,  college  or  other  literaiy 
institution  in  any  town  or  place  in  this  state  for  tbe  purpose  of 
obtaining  an  educatioD,  that  absence  for  such  purpose  shall  not 
constitute  a  change  of  the  place  of  residence  of  such  individuals 
so  as  to  cause  them  to  be  liable  to  be  taxed,  or  do  military  duly, 
or  to  be  entitled  to  vote  in  the  town  or  place  where  such  academy, 
college  or  literary  institution  is  situated,  but  all  such  persons  shall 
be  subject  to  such  liabilities,  and  entitled  to  such  privileges  in  the 
town  or  place  where  they  resided  previous  to  such  temponiiy 
absence  for  tbe  purpose  of  obtaining  an  education,  or  In  such 
other  town  or  place  (o  which  they  may  have  changed  their  resi- 
dence during  said  time ;  provided,  that  this  act  shsil  not  extend 
to  or  effect  those  individuals  who  shall  have  previously  had  their 
residence  in  the  town  or  place  where  such  academy,  college  or 
literary  institution  is  situated,  or  who  shall  have  during  the  time  of 
obtaining  such  education  removed  to  said  town  or  place  to  take  up 
their  permanent  residence  therein. 

Divorces,  Chap.  457,  entitled  "  an  act  in  addition  to  an  act  to 
prevent  incestuous  marriages  and  to  regulate  divorces,  "  provides 
that  divorces  from  the  bonds  of  roatrimony  shall  be  decreed  in  case 
the  parties  are  within  the  degrees  of  consanguinity  specified  by 
the  first  section  of  the  act  to  which  this  is  in  addition ;  or  either 
of  them  bad  a  former  husband  or  wife  alive  at  the  time  of  solem- 
nizing such  second  marriage,  knowing  them  to  be  alive ;  or  for 
impotency,  for  adultery  in  either  of  the  parties,  or  where  either  of 
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the  parties  shall  be  abs«nt  for  the  space  of  three  yean  together, 
and  shall  uot  be  heard  of,  or  for  the  cause  of  extreme  cruelty  ia 
either  of  the  parties,  or  when  the  husband  shall  willingly  absent 
himself  from  the  wife  for  the  space  of  three  years  together,  with- 
out making  suitable  provision  for  hei  support  and  maintenance ; 
or  where  either  of  the  parties  shall  unnecessarily,  without  sufficient 
cause,  and  against  the  consent  of  the  other,  leave  the  other,  or  has 
heretofore  left  the  other,  and  shall,  unnecessarily  and  without 
sufficient  cause  refuse,  or  has  heretofore  refused  to  cohabit  with 
the  other  for  the  space  of  three  years  together,  it  shall  be  deemed 
and  taken  to  be  a  sufficient  cause  of  divorce,  provided  such  cause 
shall  continue  to  exist  at  the  time,  when  the  petition  for  a  divorce 
shall  be  filed. 

Mississippi.  The  legislature  of  this  state,  at  an  adjourned  session 
held  in  January  and  Febuary  last,  passed  one  hundred  and  eighty- 
two  acts  and  resolutions. 

Tippling  houses  and  dnmkenness.  "  To  suppress  tippling  houses, 
and  to  discourage  and  prevent  the  odious  vice  of  drunkenness,"  it 
is  enacted,  among  other  things,  that  it  shall  not  be  lawful  for  any 
person  to  sell  or  retail  any  vinous  or  spirituous  liquors  in  less 
quantities  than  one  gallon,  nor  sufler  the  same  or  any  part  thereof, 
to  be  drank  or  used  in  or  about  his  or  her  house.     Chap.  20. 

fleporiw  of  decisions.  The  reporter  of  the  decisions  of  the 
high  court  of  errors  and  appeals  is  required  to  depoaite  in  the 
office  of  the  secretary  of  state,  for  the  use  of  the  state,  four  hun- 
dred copies  of  each  volume  of  bis  reports,  for  which  he  is  to  be 
paid  at  the  rate  of  eight  dollars  a  page  for  as  many  pages  as  are 
contained  in  each  volume  of  one  copy.    Chap.  31. 

Imprisonment  for  debt  is  abolished  in  all  cases,  except  in  pro- 
ceedings for  contempts,  actions  on  judgments  on  fines  or  penalties 
for  crimes,  misdemeanors,  or  offences,  prosecuted  in  the  name  of 
the  state,  or  on  promises  to  marry,  actions  of  slander,  for  money 
collected  by  any  public  officer  or  attorney  at  law,  or  for  any  mis* 
demeanor  or  neglect  in  office  or  professional  employment.  Chap. 
45,  §  1. 
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The  other  sectiooa  of  this  act  provide  for  the  arrest  of  the  body 
of  the  debtor,  where  the  debt  is  one  hundred  dollars  or  upwards, 
Bod  where  the  debtor  is  about  to  remove  his  properly  out  of  the 
jurisdiction,  with  intent  to  defraud  his  creditors,  or  to  convert  it 
into  money  to  place  it  beyond  their  reach,  or  conceals  property  or 
rights  of  action,  or  has  assigned  his  property  to  defraud  creditois, 
or,  lastly,  fraudulently  contracted  the  debt  for  which  the  suit  is 
brought. 

Pvilie  defmJttri.  The  intentional,  wilful,  and  fraudulent  mak- 
ing of  any  false  entry  required  to  be  made  by  law,— or  conversion 
in  any  way  whatever, — or  use  by  way  of  investment  in  any  kind 
of  property  or  merchandize,— or  the  loaning  with  or  wilhoul  in- 
terest,— by  the  slate  treasurer,  auditor  of  public  accounts,  asses- 
sors, collectors  of  taxes,  or  any  other  state  or  county  officer,  whose 
duty  it  is  to  receive,  transfer  or  disburse  any  public  moneys,  secu- 
rities, stocks  or  other  public  property, — of  any  portion  of  such 
money,  securities,  slocks,  or  other  property  so  entrusted  to  such 
officer, — is  declared  to  be  an  embezzlement  of  the  same,  and  pun- 
ishable by  imprisonment  in  the  penitentiary  for  not  less  than  one 
year  or  more  than  five  years,  and  a  fine  equal  to  the  amount  era* 
bezzled.    Chap.  52. 

Chancery.  An  amendment  to  the  constitution,  authorizing  the 
establishment  of  a  court  of  chancery,  with  full  jurisdiction  in  al\ 
matters  of  equity,  the  chancellor  to  be  not  less  than  thirty  years 
old,  and  elected  by  the  qualified  electors  of  the  whole  state,  is 
proposed  by  chap.  60.  This  amendment  is  to  be  submitted  to 
the  people,  and  If  sanctioned  by  a  majority  of  the  electors,  voting 
thereon,  will  become  a  pari  of  the  constitution. 

Crimes  and  ptmishmenls.  The  whole  penal  code,  including 
proceedings  in  criminal  cases,  and  prison  discipline,  is  consolidated 
and  arranged  in  one  statute.    Chap.  66. 

Missouri.  The  tenth  general  assembly  of  this  state,  at  its  first 
session,  held  in  November,  1836,  passed  a  great  number  of  public 
and  private  acts  and  resolutions,  which  are  arranged  alphabetically 
in  separate  divisions. 
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Boatt  and  vessel*.  A  lien  on  boata  and  vesseb  lued  in  navi- 
gating the  walers  of  the  state  of  Missouri,  is  eatabLiabed  in  the 
following  cases : 

1.  For  all  wages  due  to  the  hands  or  persons  employed  on  board 
of  the  same,  on  account  of  work  done,  or  services  rendered  on 
board  of  such  boat  or  vessel. 

2.  For  all  debts  contracted  by  the  master,  owner,  agent,  or 
consignee  of  such  boat  or  vessel,  on  account  of  stores  and  supplies 
furnished  for  the  use  thereof. 

3.  For  all  materials  furnished,  and  labor  done  by  mechanics, 
tradesmen  and  others,  in  the  building,  repairing,  fitting  out,  fur- 
nishJDg  and  equipping  such  boat  or  vessel. 

4.  For  all  sums  due  for  the  wharfage  or  anchorage  of  such 
boat  or  vessel ;  for  all  demands  or  damage,  accruing  from  the 
noD-performance  or  maU performance  of  any  contract  of  affreight- 
ment, or  of  any  contract  concerning  the  transportation  of  persons 
or  property,  entered  into  by  the  master,  owner,  agent,  or  con- 
signee of  such  boat  or  vessel,  and  for  all  injuries  done  to  person 
or  property  by  such  boat  or  vessel. 

Jury  trials.  Hereafter  it  shall  not  be  lawful  for  any  court  or 
judge,  in  any  case  of  jury  trial,  to  sura  up  or  comment  on  the  evi- 
dence, or  give  to  the  jury  any  charge  or  instruction  on  any  ques- 
tion of  law  or  fact,  except  it  be  in  writing  and  filed  in  the  cause ; 
unless  both  parties  consent  that  it  be  done  orally ;  provided,  that 
in  no  criminal  case,  shall  the  instructions  be  oral. 

General  laaa.  The  secretary  of  slate  is  authorized  and  re- 
quired to  publish  five  hundred  copies  of  the  following  described 
laws ! 

1.  All  the  laws  enacted  by  the  governor  and  judges  of  the  ter- 
ritory of  Indiana,  relative  to  the  district  of  Louisiana ; 

5.  All  the  laws  enacted  by  the  governor  and  judges  of  the  ter- 
ritory of  Louisiana ; 

3.  All  the  laws  enacted  by  the  general  assembly  of  the  territory 
of  Missouri,  and  by  the  general  assembly  of  the  state  of  Missouri, 
up  to  the  year  eighteen  hundred  and  twenty-five;  and 

4.  All  the  laws  enacted  by  the  general  assembly  of  tbe  state  of 


3,q,z.-3bvGoogle 


470  Legislation.  [Jan. 

MisBouri  passed  between  1825  and  1835,  and  not  published  in  the 
digests  of  those  years. 

Schools.  The  organization,  support,  and  govemment  of  the 
common  schools,  is  provided  for  by  an  act,  containing  six  articles, 
the  titles  of  which  are  as  follow ;  1.  Of  common  shool  funds 
and  the  care  and  management  thereof :  2.  Of  county  and  towD* 
ship  school  funds,  and  the  powers  and  duties  of  county  officers : 
3.  Of  the  oi^aizatioD  of  school  townships,  and  of  the  choice, 
powers,  and  duties  of  their  officers  :  4.  Of  the  organization  and 
government  of  school  districts:  5.  Of  school  corporations  in 
towns  and  villages  :  and  6.  Miscellaneous  provisions. 

We  shall  not  have  a  better  opportunity  than  the  present,  to  ex- 
press our  decided  approbation  of  the  style  of  the  statutory  legisla- 
tion of  Missouri.  It  is  superior,  in  the  points  of  precision,  neatness, 
and  perspicuity,  to  the  legislation  of  most  of  the  other  states  in  the 
union.  The  manner,  in  which  the  laws  are  published,  is  equally 
commendable. 

Ohio.  The  thirty-seventh  general  assembly  of  Ohio,  at  its  first 
session  commencing  Dec.  3,  1838,  passed  a  great  number  of 
general  and  private  laws  and  resolutions. 

Fugitives  from  labor  or  aeniee  from  other  ttates.  llie 
mode  of  proceeding  in  the  cases  provided  for  by  the  federal  con- 
stitution is  regulated  by  an  act  passed  Feb.  36,  1639. 

Among  other  provisiotis,  the  statute  declares  it  to  be  the  duty  of 
all  officers  proceeding  under  the  same  to  recognise,  without  proof, 
the  existence  of  slavery  or  involuntary  servitude  in  the  several 
states  of  the  union,  in  which  the  same  may  exist  or  be  recognised 
bylaw. 

leasehold  tatata.  Permanent  leasehold  estates,  renewable 
for  ever,  are  made  subject  to  the  same  law  of  descent  and  distri- 
bulion  as  estates  in  fee  are  or  may  be  subject  to. 

Divorce.  Imprisonment  in  the  penetentiary  of  the  state,  or  of 
any  other  state,  or  of  the  United  States,  for  any  crime,  punishable 
by  the  laws  of  Ohio,  is  made  good  cause  of  divorce. 

£n|>rwoRmen(  for  debt.    The  following  causes,  in  addition  to 
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those  provided  by  the  existing  law,  authorize  the  imprieoDineiit  of 
a  debtor,  namely  :  1.  Where  he  is  about  lo  remove  hia  body  out 
of  the  jurisdictioD  of  the  court;  2,  where  he  has  convened  his 
property  into  money  for  the  purpose  of  placing  it  beyond  the 
reach  of  his  creditors:  and  3,  where  he  is  not  a  citizen  or  resi- 
dent of  the  state. 

Embezzlement.  This  offence,  committed  by  the  clerk  or  ser- 
vant of  any  private  person  or  co-partnership,  or  by  any  officer, 
agent,  clerk  or  servant  of  any  incorporated  company,  is  made 
punishable,  in  the  same  manner,  as  a  larceny  of  property  of  the 
same  value. 
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1.— J  Law  Dietionary  adapted  to  the  Cmutitution  and  Lava  of 
the  United  Slates  of  America,  ajtd  of  the  several  state*  of  the 
American  Ihion ;  with  references  to  the  Civil  and  other  Sgslems 
of  Foreign  Law.  By  John  Boittibr.  In  two  volumes.  Phila- 
delphia :  T.  &  J.  W.  Johnson,  1839. 

We  cannot  make  this  work  known  to  our  readers  in  any  better 
manner  than  by  republishing  the  author's  preface. 

"  To  the  difiiculties  which  the  author  experienced  od  his  admis- 
sion to  the  bar,  the  present  publication  is  to  be  attributed.  His 
endeavors  to  get  forward  in  his  profession  were  constantly  ob- 
structed, and  his  efforts  for  a  long  time  frustrated,  for  want  of  that 
knowledge  which  his  elder  brethren  of  the  bar  seemed  to  possess. 
To  find  among  the  reports  and  the  various  treatises  on  the  law  the 
object  of  his  inquiry,  was  a  difficult  task ;  he  was  in  a  labyrinth 
without  a  guide,  and  much  of  the  time  which  was  spent  in  finding 
his  way  out,  might,  with  the  friendly  assistance  of  one  who  was 
acquainted  with  the  construction  of  the  edifice,  have  been  saved, 
and  more  profitably  employed.  He  applied  to  law  dictionaries 
and  digests  within  his  reach,  in  the  hope  of  being  directed  to  the 
source  whence  they  derived  their  learning,  but  he  was  too  often 
disappointed  ;  they  seldom  pointed  out  the  authorities  where  the 
object  of  hia  inquiry  might  be  found.  It  is  true,  such  works  con- 
tain a  great  mass  of  infonnation,  but  from  the  manner  in  which 
they  have  been  compiled,  they  sometimes  embarrassed  him  more 
than  if  he  had  not  consulted  them.  They  were  written  for  another 
country  posaessing  laws  different  from  our  own,  and  it  became  a 
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qucslion  how  far  the;  were  orwere  not  applicable  here.  Besides, 
most  of  the  matter  in  the  English  law  dictionaries  will  be  found 
to  have  been  written  while  the  feudal  law  was  in  its  full  vigor,  and 
not  fitted  to  the  present  times,  or  calculated  for  present  use,  even 
in  England.  And  there  U  a  great  portion,  which,  though  useful  to 
an  English  lawyer,  is  almost  useless  to  the  American  student. 
What,  for  example,  have  we  to  do  with  those  laws  of  Great  Britain 
which  relate  to  the  person  of  their  king,  their  nobility,  their  clergy, 
their  navy,  their  army  ;  with  their  game  taws ;  their  local  statutes, 
such  as  regulate  their  banks,  their  canals,  their  exchequer,  their 
marriages,  their  births,  their  burials,  their  beer  and  ale  houses, 
and  a  variety  of  similar  subjects .' 

"  The  moat  modern  law  dictionaries  are  compilations  from  the 
more  ancient,  with  some  modificatioDa  and  alterations  ^  and,  in 
many  instances,  ihey  are  servile  copies,  without  the  slightest  alter- 
ation. In  the  mean  time  the  law  has  undergone  a  great  change. 
Formerly  the  principal  object  of  the  law  seemed  to  be  to  regulate 
real  property,  in  all  its  various  artiiicial  modifications,  while  little 
or  no  attention  was  bestowed  upon  the  rules  which  govern  personal 
property  and  rights.  The  mercantile  law  has  since  arisen,  like  a 
bright  pyramid,  amid  the  gloom  of  the  feudal  law,  and  is  now  far 
more  important  in  practice,  than  that  which  refers  to  real  estate. 
The  law  of  real  property,  too,  has  changed,  particularly  in  this 
country. 

"  The  English  law  dictionaries  would  be  very  unsatisfactory 
guides,  even  in  pointing  out  where  the  laws  relating  to  the  acqui- 
sition and  transfer  of  real  estate,  or  the  laws  of  descent  in  the 
United  States,  are  to  be  found.  And  the  student  who  seeks  to  find 
in  the  dictionaries  of  Cowell,  Manley,  Jacobs,  Tomlins,  Cunning- 
ham, Burn,  Montefiore,  Pott,  Whishaw,  Willams,  the  Termcs  do 
]a  Ley,  or  any  similar  compilation,  any  satisfactory  account  in 
relation  to  international  law,  to  trade  and  commerce,  to  maritime 
law,  to  medical  jurisprudence,  or  to  natural  law,  will  probably  not 
be  fully  gratiiied.  He  cannot,  of  course,  expect  to  find  in  them 
any  thing  in  relation  to  our  government,  our  constitutions,  or  our 
political  or  civil  institutions. 
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"  It  occurred  to  the  author  that  a  law  dictionary,  written  entirely 
anew,  and  calculated  to  remedy  these  defects,  would  be  useful  to 
the  profession.  Probably  overrating  his  strength,  he  resolved  to 
undertake  the  task,  and  if  he  should  not  fully  succeed,  he  will 
have  the  consolation  to  know,  that  his  effort  may  induce  some 
more  gilded  individual,  and  better  qualified  by  his  learning,  to 
undertake  such  a  task,  and  to  render  the  American  bar  an  im- 
portanl  service.  Upon  an  examination  of  the  constitution  and 
laws  of  the  United  States,  and  of  the  several  states  of  the  Amer- 
ican unipn,  he  perceived  many  technical  expressions  and  much 
valuable  information  which  he  would  be  able  to  incorporate  in  his 
work.  Many  of  these  laws,  although  local  in  their  nature,  will 
be  found  useful  to  every  lawyer,  particularly  those  engaged  in 
mercantile  practice.  As  instances  of  such  laws,  the  reader  is  re- 
ferred to  the  articles.  Acknowledgment,  Descent,  Divorce,  Letters 
of  Administration,  and  Limilation.  It  is  within  the  plan  of  this 
work,  to  explain  such  technical  expressions  as  relate  to  the  legis. 
lative,  executive,  or  judicial  departments  of  the  government ;  the 
political  and  the  civil  rights  and  duties  of  the  citizens  ;  the  rights 
end  duUes  of  persons,  particularly  such  as  are  peculiar  to  our 
institutions,  as,  the  rights  of  descent  and  administration  ;  of  the 
mode  of  acquiring  and  transferring  property ;  to  the  criminal 
law,  and  its  administration.  It  has  also  been  .an  object  with  the 
author,  to  embody  in  his  work  such  decisions  of  the  courts  as 
appeared  to  him  to  be  important,  either  because  they  differed 
from  former  judgments,  or  because  they  related  to  some  point 
which  was  before  either  obscure  or  unsettled.  He  does  not 
profess  to  have  examined  or  even  referred  to  ell  the  Amer- 
ican cases ;  it  is  a  part  of  the  plan,  however,  to  refer  to  au- 
thorities generally,  which  will  lead  the  student  to  nearly  all  the 
cases. 

"  The  author  was  induced  to  believe,  that  an  occasional  com- 
parison of  the  civil,  canon,  and  other  systems  of  foreign  law,  would 
be  useful  to  the  profession,  and  illustrate  many  articles,  which, 
without  such  aid,  would  not  appear  very  clear  ;  and  also  to  intro- 
duce many  terms  from  foreign  laws,  which  may  supply  a  defi- 
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ciency  id  our  own.  The  articles  Condonation,  Extradiction  and 
Novation,  are  of  thia  sort.  He  waa  induced  to  adopt  this  course, 
because  the  civil  law  has  been  considered,  perhaps  not  without 
justice,  the  beat  system  of  written  reason,  and  as  all  laws  are  or 
ought  to  be  founded  in  leason,  it  seemed  peculiarly  proper  to  have 
recourse  to  this  fountain  of  wisdom  :  but  anolher  motive  influenced 
this  decision  ;  one  of  the  states  of  the  union  derives  most  of  its 
civil  regulations  from  the  civil  law  ;  and  there  seemed  a  peculiar 
propriety,  therefore,  in  introducing  it  into  an  American  law  dic- 
tionary. He  also  had  the  example  of  a  Story,  a  Kent,  Mr.  Angell, 
and  others,  who  have  ornamented  their  works  from  the  same 
source.  And  he  here  takes  the  opportunity  to  acknowledge  the 
beaefils  which  he  has  derived  from  the  learned  labors  of  these 
gentlemen,  and  of  those  of  judge  Sergeant,  judge  Swifl,  judge 
Gould,  Mr.  Bawie,  and  other  writers  on  American  law  and  juris- 
prudence. 

"  In  the  execution  of  his  plan,  the  author  has,  in  the  first  place, 
defined  and  explained  the  various  words  and  phrases,  by  giving 
their  most  enlarged  meaning,  and  then  all  the  shades  of  significa- 
tion of  which  they  are  susceptible  ;  secondly,  he  has  divided  the 
subject  in  the  manner  which  to  him  appeared  the  most  natural, 
and  laid  down  such  principles  and  rules  as  belong  to  it ;  in  these 
cases  he  has  generally  been  careful  to  give  an  illustration,  by  citing 
a  case  whenever  the  subject  seemed  to  require  it,  and  referring  to 
others  supporting  the  same  point ;  thirdly,  whenever  the  article 
admitted  of  it,  he  has  compared  it  with  the  laws  of  other  coun* 
tries  within  bis  reach,  and  pointed  out  their  concord  or  disagree- 
ment; and,  fourthly,  he  has  referred  to  the  authorities,  the  abridg- 
ments, digests,  and  the  ancient  and  modem  treatises,  where  the 
subject  is  to  be  found,  in  order  to  facilitate  the  researches  of  the 
student.  He  desires  not  to  be  understood  as  professing  to  cite 
cases  always  exactly  in  point ;  on  the  contrary,  in  many  instances 
the  authorities  will  probably  be  found  to  be  but  distantly  connected 
with  the  subject  under  examination,  but  still  connected  with  it,  and 
they  have  been  added  in  order  to  lead  the  student  to  matter  of 
which  he  may  possibly  be  in  pursuit. 
31* 
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"  At  the  suggestion  of  a  judicious  friend,  in  order  to  make  thU 
work  as  complete  as  possible,  and  usnful  to  the  inquiring  practi- 
tioner, as  well  as  to  the  student,  an  appendix  has  been  added,  con- 
taining Kelhain''s  Norman  Law  Dictionary. 

"  To  those  who  are  aware  of  the  difficulties  of  the  task,  the  au- 
thor  deems  it  unnecessary  lo  make  any  apology  for  the  imperfec* 
tions  which  may  be  found  in  the  work.  His  object  has  been  to  be 
useful ;  if  that  has  been  accomplished  in  any  degree,  he  will  be 
amply  rewarded  for  his  labor ;  and  he  relies  upon  the  generous 
liberality  of  the  membera  of  the  profession  to  overlook  the  errors 
which  may  have  been  committed  in  his  endeavors  to  serve  them." 

Our  readers  will  perceive,  from  the  foregoing  remarks  of  the 
author,  that  he  entertains  a  just  notion  of  (he  importance  of  on 
American  Law  Dictionary,  and  of  the  difficulty  of  compiling  such 
a  work.  We  think,  too,  that  his  plan  is  a  good  one  ;  but,  with 
what  fidelity  and  success  he  has  executed  it,  we  have  not  exam- 
ined the  work  with  sufficient  accuracy  and  attention  to  determine. 
Several  of  the  titles,  which  we  have  looked  at,  are  well  done ; 
some,  we  should  think,  but  imperfectly  ;  others,  again,  which  are 
new  in  works  of  this  kind,  are  properly  selected  and  cannot  fail 
to  be  useful.  To  the  latter  class  belong  the  articles  on  Abbrevi- 
ations, in  which  the  abbreviated  titles  of  a  great  number  of  law 
books  are  explained,  and  on  Construction,  in  which  references 
are  given  lo  reported  cases  and  other  sources  of  information,  for 
the  explanation  of  many  phrases  and  expressions  occurring  in 
deeds,  witb,  and  other  instruments.  Our  author  has  done  so 
much,  in  this  novel  undertaking,  and  has  done  his  work  so  well, 
that  we  feel  little  inclination  to  criticise  his  labors,  and  none  at  all 
to  treat  them  with  severity :  still,  we  will  venture  two  suggestions 
for  his  consideration,  when  he  comes  to  publish  a  second  edition, 
which  wo  have  no  doubt  will  soon  be  called  for.  In  the  first 
place,  the  mechanical  part,  so  to  speak,  of  his  style,  might  be  im- 
proved in  point  of  neatness.    Take,  for  example,  tbo  following 


"  Blood,  bttdrtd,  a  red  fluid  in  man  and  many  other  animals,  distriba- 
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dng  the  nutritive  principlea  (o  erery  lextnre,  and  the  source  of  erety 
secretion.    It  is  taken  in  law  fignratively  for  slock  or  family." 

"  Body  Politic,  goverwnent,  corforationa,  when  applied  to  the  gorem- 
roent,  this  phrase  signi6es  the  stale,  when  it  is  passive;  sovereign,  when 
it  is  active ;  poaer,  when  compared  to  its  equal." 

We  have  not  given  the  whole  of  these  titles ;  but  we  have 
extracted  enough  to  show  our  meaning.  It  strikes  us  that  the 
language  might  be  much  improved.  In  the  second  place,  our 
author  has  not  in  all  instances  had  recourse  to  the  best  and  latest 
works;  thus,  under  the  head  of  insanity,  instead  of  giving  the 
definitions  of  Dr.  Ray,  in  his  late  eicellent  work  on  the  Medical 
Jurisprudence  of  Insanity  (which,  by  the  way,  he  does  not  refer 
to  at  all),  he  tells  us,  that  "  insanity  is  a  continued  impetuosity  of 
thought,  which  iotaUy  unfits  a  man  for  judging  and  acting  with 
the  composure  requisite  for  the  maintenance  of  the  social  relations 
of  life  ; "  adding,  that  "  the  subject  is  not  perhaps  susceptible  of 
any  satisfactory  definition,  which  shall,  with  precision,  include  all 
cases  of  insanity,  and  exclude  all  others."  We  noticed  other 
examples  of  the  same  kind,  in  the  author's  explanation  of  terms  of 
the  Koman  law. 

S. — Commeniariei  on  the  Late  of  Agency,  aa  a  Branch  of  Commercial 
and  Maritime  Jurisprudence,  with  occasional  illustrations  from 
the  Civil  and  Foreign  Law.  Bv  Joseph  Storv,  LL.  D.,  Dane 
Professor  of  Law  in  Harvard  University.  Boston  :  Charles  C. 
Little  ond  James  Brown,  1839. 

The  subject  of  agency  is  one  of  the  most  important  branches  of 
mercantile  law,  and  is  growing  more  and  more  so,  as  the  various 
parts  of  the  commercial  world  are  brought  into  a  more  and  more 
close  union  by  the  help  of  rail-car  and  steam-ship.  As  it  is  one  of 
tiie  most  important  branches  of  mercantile  law,  so  it  is  one  of  the 
most  artificial  and  elaborate,  abounding  in  nice  distinctions  and  in 
verbal  refinements,  and  swarming  with  cases  which  no  amount  of 
ingenuity  can  reconcile.  In  no  branch  of  the  law,  has  a  stronger 
effort  been  made  to  bend  inflexible  principles  to  the  exigencies  of 
the  particular  case  in  hand.    A  rule  has  been  one  day  tightened 
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to  punish  a  dishonest  a^nt,  and  another  day  related,  to  save 
harmless  one  who  has  been  unlucky  and  well  meaning.  In  one 
caset  the  court  struggles  in  favor  of  a  creditor  who  has  given  credit 
to  some  committee  or  board  of  management,  and  in  another  extends 
its  protecting  shield  over  the  representative  functionary  himself. 
The  whole  subject  of  the  liabilities  of  agents,  with  its  shadowy 
distinctions  between  misfeasance  and  non-feasance,  the  "  eausa 
eausana"  and  (he  "  cauta  sine  qua  rton"  is  "  perplexed  in  the  ex- 
treme," and  before  we  can  shape  a  fair  course,  we  must  make 
jettison  of  some  adjudged  cases. 

The  profession  has  been  in  want  of  a  treatise  upon  this  subject, 
commensurate  with  its  claims  and  embracing  the  recent  decisions. 
Paley*s  work  was  a  meagre  and  superficial  performance,  and  ia 
the  recent  editions,  so  overloaded  with  annotations  to  supply  de- 
ficiencies in  the  text  and  to  bring  down  the  law  to  a  later  period, 
as  to  be  an  uncomfortable  book  to  consult  or  study.  Mr.  Liver- 
more's  treatise  is  a  work  of  more  vigor  and  learning,  but  has  been 
too  long  published  to  serve  as  a  book  of  reference  at  the  present 
time.  Mr.  Chancellor  Kent's  chapter  on  agency  is  an  admirable 
summary,  but,  of  course,  is  not  and  does  not  profess  to  be  any 
thing  more  than  a  summary.  Mr.  Justice  Story,  in  his  valuable 
treatise  has  supplied  every  deficiency  and  left  nolbiog  to  be  desired 
by  the  practitioner  or  student.  We  know  not  by  what  process  it 
is,  that  in  the  midst  of  his  various  judicial  and  professional  labors, 
be  finds  time  to  write  so  many  elaborate  and  learned  works,  the 
composition  of  which  alone  would  seem  to  be  enough  for  one 
person.  Ijockhart,  in  his  life  of  Scott,  says  that  at  one  period  of 
his  life,  a  stranger  in  Edinburgh  would  have  supposed  that  there 
were  two  persons  in  that  city  named  Walter  Scott,  one  the  inde- 
fatigable author,  and  the  other,  some  worthy  and  popular  citizen, 
who  had  a  great  turn  for  presiding  at  public  dinners,  being  chair- 
man of  public  meetings  and  president  of  societies,  &c.  In  like 
manner,  we  are  sometimes  inclined  to  think  that  there  must  be 
two  persons  with  the  name  of  Story,  one,  the  judge  of  the  first 
circuit,  and  the  other,  the  Dane  professor  of  law  in  Harvard  Uni- 
versity ;  one  delivenng  opinions  and  the  other  writing  books,  so 
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difficult  do  we  find  U  to  realize  that  it  is  one  and  the  same  in- 
dividual who  performs  all  these  various  and  manifold  labors. 

The  first  four  chapters  are  devoied  to  a  consideration  of  the 
definition  of  agency,  of  the  persons  who  are  capable  of  sustaining 
the  relation  of  principals  and  agents,  the  distinction  between 
general  and  special  agents,  the  different  kinds  of  agents  including 
auctioneers,  brokers,  factors,  ships'  husbands  and  masters  of  ships, 
and  a  consideration  of  the  cases  where  there  are  two  or  more 
principals  and  two  or  more  agents.  The  fifth  chapter  treats  of 
the  appointment  of  agents  ;  the  sixthi  of  the  extent  of  their  au- 
thority, and  the  seventh,  of  their  duties  and  obligations.  These 
two  last  are  highly  valuable  chapters,  overflowing  with  learning 
and  marked  throughout  by  the  application  of  a  searching  and 
accurate  legal  discrimination  to  the  nice  distinctions  of  ihis  branch 
of  the  subject.  In  the  eighth  and  ninth  chapters  are  discussed  the 
liabilities  of  agents  to  their  principals  and  their  defences  against 
them.  The  tenth,  eleventh  and  twelfth  chapters  are  occupied 
-  with  a  full  and  thorough  examination  of  the  liabilities  of  agents, 
public  and  private,  to  third  persons,  on  contracts  and  for  torts. 
The  thirteenth  and  fourteenth  chapters  investigate  the  rights  of 
agents  in  regard  to  their  principals  and  their  right  of  lien,  Tvhich 
is  very  fully  discussed.  The  subject  of  the  fifteenth  chapter  is 
the  rights  of  agents  in  regard  to  third  "person.  The  aixieenth  and 
seventeeth  chapters  are  given  to  a  discussion  of  the  reciprocal 
rights  of  principals  and  third  persons,  and  the  eighteenth,  the  con- 
eluding  chapter,  to  the  dissolution  of  agency.  The  whole  work 
is  marked  with  that  ample  and  redundant  learning  and  vigorous 
good  sense,  which  have  given  his  previous  legal  writings  so  high 
an  authority  both  in  England  and  America.  He  has  every  where 
illustrated  the  doctrines  of  the  common  law  by  copious  extracts 
from  distinguished  writers  on  Roman  and  continental  law,  and 
shewn  us  how  inevitably  the  exigences  of  commerce,  and  the 
sense  which  intelligent  merchants  have  of  their  own  true  interests, 
lead  to  the  same  principles  in  commercial  law  in  England,  Scotland, 
France,  and  America.  The  following  is  the  paragraph  with  which 
the  work  concludes. 
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"  Here  these  commenlaries  upon  the  law  of  agency  are  bron^t  to 
their  natural  close.  Upon  reviewing  the  whole  subject,  it  cannot  escape 
the  obser?ation  of  the  diligent  reader,  how  many  of  the  general  princi> 
pies,  which  regulate  it,  are  common  to  the  Romati  law,  to  the  law  trf" 
continental  Europe  and  Scotland,  and  to  the  commercial  juriapnidence 
of  England.  To  the  latter,  however,  we  are  indebted,  not  only  for  the 
fullest  and  tnoat  comprehensive  eiposition  of  these  principles,  but  for 
the  most  varied  and  admirable  adaptations  of  them  to  the  daily  trasinesa 
of  human'  life.  It  is,  indeed,  to  be  numbered  among  the  proudest 
BchievemeniB  of  England,  thai,  while  the  peculiar  doctrines  of  her  own 
common  law  have  been  cultivated  and  illustrated  by  her  lawyers,  and 
administered  by  her  judges,  with  a  sagacity  and  learning  and  ability 
rarely  equalled  and  never  escelled,  Westminster  hall  has  promulgated 
the  more  enlarged  and  liberal  principles  of  her  commercial  jurisprudence 
with  a  practical  wisdom  and  enlightened  policy,  which  have  command- 
ed the  respect  of  the  world,  and  silently  obtained  for  it  an  authority  and 
influence,  more  enviable  and  more  extensive,  even  than  those  acquired 
by  her  arts  or  her  arms." 

3. — An  Argument  in  favor  of  the  Conttitutionality  of  the  General 
Banking  Law  of  this  State,  delivered  before  the  Supreme  Court, 
at  the  July  Term,  1839.  By  Samdel  A.  Foot,  of  the  city  of 
New  York,  couDsellor  at  law.  Geneva :  Ira  Menell,  Printer, 
Seneca  Street,  1839. 

This  argument  was  delivered  in  the  case  of  Anson  Thomas, 
president  of  the  bank  of  Central  New  York,  against  Samuel  D. 
Dakin,  which  was  an  action  of  assumpsit  on  three  drails  for  five 
thousand  dollars,  drawn  by  the  defendant  and  indorsed  to  the 
plaintiff.  The  drafts  being  dishonored  were  protested  for  nonpay- 
ment, and  this  suit  was  instituted  by  the  president  of  the  bank  to 
enforce  their  collection.  The  defendant  demurred  to  the  de- 
claration. The  question  raised  on  the  pleadings  was,  whether 
"  an  act  to  authorize  the  business  of  banking,"  passed  by  the 
legislature  of  New  York,  April  18,  1838,  and  usually  called  the 
"  general  banking  law,"  and  under  which  the  aasociation  of  which 
the  plaintiff  was  president  was  organized,  was  constitutional. 

The  case  was  argued  at  Utica,  before  the  supreme  court,  on 
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the  22<1, 23d,  aad  24th  days  of  July,  1839,  by  Ward  Hunt,  Esq. 
for  the  defendant,  and  by  Messrs  G.  P.  Kirkland,  and  Samuel  A. 
Foot,  for  the  plainliff.  The  pamphlet  before  us  contaias  the 
tu^mant  of  the  last  named  gentleman,  written  out  at  length  by 
himself.  The  following  propositions  were  maintained  by  Hi. 
Foot,  in  his  argument. 

"  Firit.  The  associations  aathorized  by  the  statnle  and  organized 
under  ii  are  not  corporations ;  and,  consequently,  the  clause  in  the  con- 
stitution of  New  York,  which  restricts  the  power  of  the  legislature  in 
creating  bodies  corporate,  does  not  apply  to  it. 

"  Second,  But  admittiug  that  the  associations  are  corporations,  still 
this  statute  is  constitutional ;  because,  the  restrictive  clause  of  ibe  con- 
stitution does  not  prohibit  tbelegisjature  from  passing  a  law,  authorizing 
an  indefinite  and  unlimited  number  of  corporations ;  or,  in  other  words, 
does  not  api^y  to  a  general  act  of  incorporation;  and,  consequently,  the 
legislature  maf  now  provide,  by  a  general  law,  for  the  incorporation  of 
an  unlimited  number  of  volimtarf  associations;  as  it  could  and  did,  in 
many  instances,  before  the  adoption  of  the  present  constitutioo. 

"  Third.  Admitting  that  the  constitutional  restriction  does  apply  to  a 
general  act  of  incorporation ;  nevertheless,  such  an  act  may  be  passed  by 
a  two-thirds  vote;  and  the  statute  in  question,  having  passed  through 
the  regular  forms  of  authentication,  and  appearing  on  the  statute  book, 
must  be  presumed  to  have  been  passed  by  the  requisite  constitutional 
vote." 

We  have  only  to  add,  that  the  argument  in  support  of  these 
propositions  is  able,  learned,  and  thorough,  and  seems  to  us  to 
establish  them  on  a  firm  and  sure  foundation. 

^—Statutes  of  the  Territory  of  H'tscansin,  passed  by  the  legisla- 
tive eusenibly  thereof  at  a  session  commencing  in  November 

1838,  and  at  an  adjowmed  session  commencing  in   January 

1839.  Published  by  authority  of  the  legislative  assembly. 
Albany,  N.  Y. :  Printed  by  Packard,  Van  Benthuysen  &  Co. 
1889. 

The  legislative  assembly  of  Wisconsin,  by  a  resolution  passed 
in  December  1838,  appointed  Messrs.  Morgan  L.  Martin,  Marshall 
M.  Strong,  and  James  Collins,  of  the  council,  and  Messrs.  Edward 
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V.  Whiton,  B.  Shackelford,  and  Augustus  Sloiy,  of  the  house  of 
representatives,  a  commitlce  to  revise  the  laws  of  the  territory, 
and  to  report  the  result  of  their  labors  at  ao  adjourned  session. 
During  the  recess,  which  continued  only  thirty  days,  the  com- 
mittee prepared  numerous  bills,  which  were  passed  at  the  next 
session,  and  compose  the  principal  part  of  the  laws  contained  in 
this  volume. 

Mr.  WhitoD,  one  of  the  committee,  was  directed  by  the  legisla- 
live  assembly  to  procure  these  taws  to  be  printed,  with  marginal 
notes  and  an  index.  He  seems  to  have  performed  this  duty  with 
much  fidelity.  The  volume  contains  also  the  constitution  of  the 
United  States,  and  the  several  acts  of  congress  relating  to  the 
territory  of  Wisconsin. 

The  style  of  these  laws  is  good, — better  than  that  of  statutory 
legislation  in  general, — and  does  credit  to  the  revising  committee. 
As  a  collection  of  laws,  this  volume  is  far  from  perfect ;  though 
not  less  so  perhaps  than  the  statute  laws  of  other  states. 

5. — Reportt  of  Caaei  argued  and  determined  in  the  District  Court 
of  the  United  States  for  the  Dtslrict  of  Maine.  1823—1839. 
Portland :  Colman  and  Chisholm,  1839. 
The  readers  of  the  Jurist,  who  have  been  occasionally  favored 
with  the  opinions  of  the  learned  judge  of  the  district  court  of 
Maine,  will  be  rejoiced  to  learn,  that  the  decisions  of  that  most 
respectable  court  have  been  presented  to  the  profession  in  a  per- 
manent form.  The  volume  before  ua  contains  the  decisions  of 
judge  Ware  from  1822  to  1839,  inclusive,  chiefly  in  matters  of 
admiralty.  Of  the  merit  of  these  decisions,  it  is  unnecessary  to 
say  any  thing  to  the  readers  of  this  journal ;  but  to  those  of  the 
profession,  who  are  not  already  acquainted  with  their  character, 
we  will  say,  without  hesitation,  that  they  are  not  inferior  in  learn- 
ing or  logic  to  those  of  any  court  in  this  country.  In  points  of 
admiralty  practice,  these  reports  will  be  found  peculiarly  valua- 
ble. If  there  is  any  thing  to  complain  of  in  this  volume,  it  is  the 
author's  modesty  in  withholding  his  name  from  the  title  ;  though, 
Id  both  capacities,  as  reporter  and  judge,  he  has  every  reason  to 
be  proud  of  his  work. 
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6. — The  moit  important  Parts  of  Blaekstone'a  Commentaries  re- 
duced to  QuettioM  and  Ansteers.  By  Asa  Kinne.  Second 
EditioD.     New  York  :  1839. 

7. — The  most  important  Parts  of  KenCs  Commentaries,  reduced 
to  Questions  and  Answers.  By  Asa  Kinne.  New  York : 
1839. 

In  a  recent  number  of  our  journal,  we  expressed  an  opinion  of 
the  first  of  the  above  works,  that  it  would  be  found  useful  to  the 
profession  generally  as  well  as  to  the  student ;  and  this  opinion, 
though  founded  in  a  very  imperfect  and  hasty  examination,  seems 
to  be  verified  by  the  foci,  that  a  second  edition  of  the  work  has  so 
soon  become  necessary. 

In  a  succeeding  number,  a  correspondent  reproaches  Mr.  Kinae 
with  having  appropriated  Field's  Analysis  of  Blackstone  to  his 
own  use  ;  and,  having  given  publicity  to  this  charge,  it  is  but  fair 
on  our  part,  to  let  our  readers  hear  what  Mr.  Kinne  has  to  say  in 
relation  to  it.    He  says,  in  the  preface  to  his  second  edition,  that, 

"  It  was  not  until  the  author  bad  progressed  for  some  time  with 
his  compilation,  that  he  was  aware  that  'Judge  [f]  Field's 
Analysis'  ever  existed  ;  but,  in  the  progress  of  his  studies,  a  copy 
of  that  admirable  work  fell  accidentally  into  his  possession,  and 
was  of  much  assistance  in  lessening  his  labors  ; — and,  although 
the  production  of  judge  Field  did  not  give  rise  to  this  compilation, 
the  author  deems  it  but  an  act  of  justice  to  that  useful  man,  that 
this  circumstance  should  be  mentioned." 

This  edition  contains  what  the  author  denominates  an  index  to 
the  Greek,  Latin,  French,  Italian,  and  Saxon  phrases,  used  in  the 
work,  with  the  translations  in  English  ;  but,  though  we  have  made 
diligent  search  therefor,  we  have  been  wholly  unable  to  find  any 
phrases  in  Greek,  Italian,  or  Saxon.  Many  of  the  translated  words 
are  misspelt,  and  some  of  them  are  not  very  accurately  rendered 
into  English. 

In  the  second  of  the  above  named  works,  Mr.  Kinne  has  re- 
diieed  Kent's  commentaries  in  the  same  manner  that  he  had  before 
done  Blackstone's  ;  but,  with  what  skill  or  success,  we  have  not 
exoinined  the  work  sufficiently  to  determine. 
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6. — Preeedentt  in  Phading:  leitk  co^oua  notes  of  Practice, 
PUadiitg  and  Evidence.  By  Joseph  Chitty,  Jr.,  Esq.  of  tbe 
Middle  Temple.  la  two  volumea.  Springfield  :  G.  &  C.  Mer- 
riam,  1889. 

Id  consequence  of  the  death  of  Mr.  Joseph  Chitty  jr.,  the 
second  Tolume  of  this  work,  although  mainly  prepared  by  him, 
appeared  under  the  editorial  supervision  of  Messrs.  Henry  Pearson 
and  TompsoQ  Chitty.  It  is  intended  to  adapt  the  old  forms  to  tbe 
new  rules  on  pleading  promulgated  by  the  judges,  and  which  hare 
effected  so  extensive  a  reform  in  the  old  science  of  special  plead- 
ing in  England.  We  had  some  doubts,  at  first,  whether  these 
revised  and  improved  forms  could  be  of  much  use  in  this  country ; 
but,  upon  further  consideration,  we  are  inclined  to  believe,  that 
they  will  be  found  equally  serviceable  with  those  of  the  old  books, 
even  in  those  states  where  special  pleading  has  been  abolished. 
The  facta  in  a  case  must  be  stated  in  some  form  or  other,  corres- 
ponding with  their  legal  effect,  whether  the  system  of  pleading  be 
abolished  or  not ;  and  the  forms  contained  in  the  volumes  before 
us,  being  purified  from  all  extraneous  matter,  and  very  much 
simplified,  must,  consequently,  afford  much  information  and  in- 
structioD  in  regard  to  the  proper  manner  of  their  statement,  under 
any  system.  In  those  of  the  stales,  where  the  system  of  pleading 
has  been  modified  somewhat  in  the  same  manner  as  U  has  been 
in  England  by  means  of  the  new  rules,  these  volumes  will  be 
eminently  valuable  and  useful,  and  in  others  they  will  still  be  of 
some  service.  The  forms  of  declarations,  which  cannot  be  dis> 
pensed  with  under  any  system,  will  be  found,  if  we  are  not  much 
mistaken,  a  very  great  improvement  upon  the  ancient  forms,  and 
a  very  acceplable  addition  to  our  present  stock.  The  notes  are 
copious  and  valuable.  The  publishers  have  certainly  run  some 
risk  in  reprinting  this  work.  We  hope  they  wilt  not  be  disappoint- 
ed in  their  expectation  of  a  sale. 

9.— Penal  Code  of  Rhode  Island  [in  tbe  Lavrs  of  1638.] 

The  report  of  the  conimtssioners  appointed  to  revise  the  penal 
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code  of  Rhode  Islaod,  and  to  adapt  it  to  a  system  of  penitentiary 
punisbmeDts,  which  we  noticed  in  a  former  number,  has  since  been 
acted  upon  by  tbe  general  assembly  of  the  state,  and  became  tbe 
law  thereof  on  the  fifteenth  day  of  May,  1638.  We  perceive 
very  little  difference  between  the  report  and  the  law.  The  pun- 
ishment of  death  is  provided  only  in  case  of  murder.  This  law 
makes  no  pretension  to  be  a  complete  code.  It  is  merely  a  revi- 
sion of  the  previously  existing  statute  law,  wilh  some  additions  and 
many  improvements  ;  but  it  leaves  the  definitions  of  ofTences  in 
many  if  not  in  most  instances  to  the  common  law  ;  .and  it  con- 
tains, besides,  a  provision  for  the  punishment  of  all  offences  at 
common  law,  which  are  not  made  punishable  by  the  act.  This 
last  principle  we  hope  will  not  be  adopted  by  other  states,  in  the 
revisions  of  their  criminal  law.  If  any  thing  ought  to  be  certiun, 
it  is  the  definition  of  crimes. 

10. — Fenal  Code  of  Mississippi  [in  the  laws  of  1839.] 
The  criminal  laws  of  this  state  were  levised  and  consolidated 
in  one  statute,  by  an  act  concerning  "  crimes  and  punishments 
and  the  penitentiary,"  passed  February  15,  1839^  This  act  is 
divided  into  nine  titles,  namely :  1 ,  of  the  rights  of  persons,  who 
are  accused  of  crimes  and  offences;  2,  of  crimes  punishable  with 
death  ;  3,  of  ofTences  against  the  persons  of  individuals,  punishable 
by  imprisonment  in  tbe  penitentiary  ;  4,  of  offences  against  prop* 
erty  punishable  by  imprisonment  in  the  penitentiary ;  5,  of  oflbnces 
affecting  the  ad  mi  nisi  rati  on  of  justice,  punishable  by  imprison- 
ment in  the  penitentiary  ;  6,  of  offences  against  the  right  of  suf- 
frage ;  7,  of  offences  against  the  public  morals,  and  other  miscel- 
laneous offences,  punishable  by  imprisonment  in  the  penitentiary ; 
S,  of  offences  punishable  by  Imprisonment  in  a  county  jail  and  by 
fines ;  9,  general  provisions  concerning  crimes  and  their  punish- 
ment. The  punishment  of  death  is  retained  only  in  the  three 
offences  of  treason,  murder,  and  arson  in  the  first  degree.  This 
code  contains  a  greater  number  of  definitions,  and,  consequently, 
is  much  more  complete,  than  some  other  recent  revisions.  As  a 
legislative  work,  it  is  deserving  of  praise.    The  critninal  code  of 
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Mississippi  makes  s  part  of  the  statutes  of  that  state,  which  have 
been  recently  rcTised  by  judge  Pray,  but  which  have  not  as  yet 
beeD  adopted  as  a  whole. 

11. — The  American  Conveyaneer ;  containing  a  large  variety  of 
legtd  forms  and  instruments,  adapted  to  popular  inanls  and 
professional  use  throughout  the  United  Stales,  together  leith 
forms  and  directions  for  applieantt  under  the  patent  Unas  of 
the  United  States  and  the  insolvent  act  of  Massachusetts.  By 
Geobge  T.  Cdrtis,  of  the  Boston  Bar.  Boston :  Charles  C. 
Little  and  James  Brown,  1639. 

This  is  a  valuable  collection  of  forms,  adapted  both  to  profes- 
sional and  popular  use,  and  expressed  in  concise  and  intelligible 
terms.  Most  of  the  forms  heretofore  used  are  encumbered  with 
a  multitude  of  words.  Where  a  form  is  printed,  with  blanks  to  be 
filled  up,  it  seems  easy  lo  ensure  its  validity,  by  inserting  all  that 
can  in  any  event  be  necessary  ;  and,  thus,  some  of  our  most  com- 
mon forms  have  become  esceedingly  wordy.  We  are  happy  to 
say,  that  Mr.  Curtis  seems  to  have  hit  the  happy  medium  ;  his 
forms  are  concise  without  being  obscure  or  imperfect,  and  full 
without  being  confused  oV  redundant. 

12. — The  Practice  in  the  Courts  of  Law  and  Equili/  in  Virginia. 
By  CoKWAY  Robinson.     Vol.   III.     Containing  practice   in 
criminal  causes ;  in  cases  before  courts  of  probate ;   and  in 
other  cases  wherein  appeals  are  demandable  of  right,  such  as 
mills,  roads,  and  the  like.     Richmond  :  Smith  &  Palmer,  1839. 
We  need  say  nothing  to  commend  Mr.  Robinson's  third  volume 
to  the  profession.     The  merits  of  the  preceding  volumes  are  so 
well  understood  and  appreciated,  not  in  Virginia  alone,  but  in 
many  other  states,  that  we  have  no  doubt  this  will  be  received 
with  equal  interest,  and  be  as  extensively  circulated,  as  its  prede- 
cessors.  The  author's  preface  will  serve  better  than  any  thing  we 
can  say,  to  point  out  his  views,  and  to  give  our  readers  an  idea  of 
the  contents  of  his  book : 
"  After  publishing  my  two  former  volumes,  one  embracing  the 
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practice  in  courts  of  law  in  civil  cases,  and  the  other  the  practice 
in  suits  ia  equity,  I  fett  a  strong  desire  to  make  the  work  more 
complete  by  the  addition  of  a  third  volume  upon  the  practice  in 
other  cases.  It  happeoed,  however,  that  in  the  summer  TollowiDg 
the  publication  of  the  second  volume,  I  was  induced  to  accept  an 
ofSce,  which,  though  my  friends  thought  it  would  not  interfere 
in  any  great  degree  with  my  profession,  proved  nevertheless  one 
of  so  much  labor,  and  involving  so  much  responsibility  and  conse- 
quent anxiety,  as  to  make  it  impossible  for  me  whHe  1  held  it,  to 
carry  out  any  such  design  as  that  which  I  have  intimated.  My 
resignation  of  that  office  during  the  last  autumn  has  permitted 
me  since  to  pursue  my  profession  as  actively  as  ever,  and  has  also 
enabled  me  to  employ  the  vacation  of  the  court  of  appeab,  in  the 
composition  of  this  volume. 

"  In  preparing  it,  I  have  as  heretofore  generally  avoided  making 
use  of  the  contents  of  English  publications.  The  writer  of  an 
American  law  book  seems  to  me  to  perform  a  more  valuable  ser- 
vice, in  turning  to  account  the  materials  which  our  country  afibrds. 
Upon  almost  every  matter,  the  English  decisions  are  collected  in 
some  work  which  treats  of  the  particular  subject.  But  it  is  other- 
wise, in  regard  to  the  American  adjudications.  We  want  these 
adjudications,  and  especially  those  of  the  state  in  which  we  live, 
collected  together,  syslemalically  arranged  and  commented  upon 
and  explained,  where  comment  and  explanation  seem  desirable. 

"  Having  early  determined  to  cite  no  case  until  1  had  myself 
first  examined  it,  the  references  to  American  reports  are  to  such 
as  my  own  library  affords,  embracing  the  decisions  of  the  state 
courts  of  Massachusetts,  New  York,  Pennsylvania,  Maryland, 
Virginia  and  South  Carolina,  and  those  of  the  supreme  and  circuit 
courts  of  the  United  Slates.  To  all  of  these,  and  to  the  statutes  of 
Virginia,  resort  has  been  had  in  preparing  the  book  upon  the 
practice  in  criminal  causes,  and  that  upon  the  practice  in  cases 
before  courts  of  probate.  These  books  will  afford,  it  is  believed, 
material  aid  to  a  lawyer  in  any  part  of  the  United  States.  The 
peculiar  nature  of  the  subject  embraced  by  the  latter  makes  the 
remark  applicable  to  that,  even  in  a  greater  degree  than  to  the 
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former.  For,  in  consequence  of  the  great  intercourse  which  pre- 
vails between  citizens  of  diiTerent  states  in  our  confederacy,  it 
frequeotly  happens,  that  individuals  dying  in  one  stale  are  CDtilled 
to  real  property  in  another,  which  is  to  be  disposed  of  by  the  laws 
of  the  state  in  which  such  property  is  situate  ;  or,  that  individuals 
domiciled  in  one  state  at  the  time  of  their  death,  are  entitled  to 
personal  property  in  another,  which  is  to  be  disposed  of  by  the 
laws  of  the  state  of  the  domicile. 

*'  The  remaiDiDg  book  contains  references  to  the  statutes  and 
decisions  of  Virginia  in  relation  to  controversies  ccmcenung  the 
appointing,  displacing  and  controlling  guardians  of  infanta  and 
committees  of  persons  of  unsound  mind  ;  and  also  concerning 
mills,  roads  and  the  like.  These  subjects,  though  not  perhaps  of 
equal  interest  with  the  others  treated  of  in  the  volume,  were  proper 
to  be  embraced  in  it,  in  order  to  give  completeness  to  the  work  as 
a  treatise  upon  the  practice  in  the  courts  of  Virginia." 

13. — Reports  of  Cases  at  Lam,  argued  and  determined  in  the 
Court  of  Appeals  and  Court  of  Errors  of  Soutk  Carolina, 
from  December,  1838,  to  May,  1839,  both  inclusive.  Bj 
William  Rice,  Slate  Reporter.  Vol.  I.  Charleston  :  Burgess 
&.  James,  1639. 

The  author's  preface  contains  the  following  account  of  the 
judiciary  of  South  Carolina : 

"As  the  court  of  errors  is  of  recent  origin,  it  may  not  be  out  of  place 
to  give  some  explanation  of  its  organization  and  authority.  It  may  be 
necessary  to  the  iafonnation  of  the  professional  reader,  out  of  this  stale 
(if  there  should  be  any),  to  remark,  that  there  are  two  separate  and 
independent  tribunals  in  this  state,  one  of  law  and  one  of  equity:  that 
in  each  department  the  judges,  when  convened,  constitute  a  court  of 
appeals,  in  which  all  cases  are  finally  determined,  those  of  law  in  the 
law  court  of  appeals,  and  those  of  equity  in  the  court  of  appeals  in 
equity.  To  prevent,  however,  any  clashing  in  the  decisions  of  the  two 
courts,  upon  principles  common  to  both,  to  insure  entire  uniformity  and 
consistency  in  the  interpretation  of  the  laws,  as  well  as  to  secure  in  im- 
portant cases  a  more  learned  and  intelligent  tribunal  than  either  of  the 
courts  of  appeals  would  separately  afibrd,  it  is  provided  by  an  act  of  the 
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legislature  of  18X,  p.  40,  (amoDg  other  things,)  "  that  upon  all  eon- 
stitutioDal  questioDB  arisiog  out  of  the  conatttutioD  of  this  state  or  of  tba 
United  States,  an  appeal  shall  lie  to  the  whole  of  the  judges  asiembled 
to  beai  such  appeals ;  that  an  appeal  shall  also  lie  to  the  whole  of  the 
judges  upon  all  questions  upon  which  either  of  the  courts  of  appeals 
shall  be  divided,  or  when  any  two  of  the  judges  of  the  court  shall  require 
that  a  cause  be  further  heard  by  all  the  judges."  Thus  it  is  seen,  thai 
the  court  of  errors,  in  this  state,  the  highest  legal  tribunal,  and  the  one  of 
last  resort  in  any  case,  is  composed  of  the  equity  and  law  judges  united 
in  one  body,  and  brings  to  the  ultimate  and  final  decision  of  important 
questions  all  the  judicial  learning  and  experience  of  the  slate.  Its  de- 
cisions, therefore,  are  not  only  of  paramoutit  authority  with  us,  but 
when  regard  is  had  to  the  number  and  character  of  the  judges  who  com- 
pose the  court,  it  might  be  supposed  to  present  a  legal  tribunal  which 
would  not  suffer  in  comparison  with  any  other  in  this  country." 

This  volume  contains  the  decisions  of  the  law  court  of  appeals, 
from  December  lerm,  1638,  to  May  terra,  1839,  and  the  decisions 
of  the  court  of  errors,  during  the  same  period,  of  cases  brought 
into  that  court  from  the  courts  of  law.  The  decisions  of  the 
court  of  appeals  in  equity  and  oF  equity  cases  in  the  court  of 
errors,  during  the  same  period,  are  to''be  published  in  a  separate 
volume. 

The  reporter  explains  the  duties  of  his  office,  as  prescribed  by 
law,  very  fully  in  his  preface.  He  is  required  to  publish  the  de- 
cisions only,  and  not  the  arguments  of  counsel ;  and  the  decisions 
are  to  be  selected  by  the  judges.  From  the  examination,  which 
we  have  been  able  to  give  this  volume,  we  are  inclined  to  think 
favorably  of  the  qualifications  of  Mr.  Rice  for  the  duties  of  re- 
porter. Many  of  the  cases  are  valuable,  and  will  be  found  in- 
teresting beyond  the  limits  of  the  state.  The  volume  contains 
obituary  notices  of  Elibu  Hall  Bay,  a  judge  of  the  court  of  com- 
mon pleas  and  sessions,  for  nearly  half  a  century,  and  of  Charles 
Jones  Colcock,  for  many  years  a  judge  of  the  same  court  and  of 
the  court  of  appeals.  The  forthcoming  volume  of  chancery  re- 
ports will  contain  a  like  notice  of  the  late  chancellor  Dessaussure. 
Our  readers  will  find  some  of  the  cases  in  this  volume  inserted  in 
the  Digest  of  American  Reports,  for  the  present  number. 
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14. — Revue  de  lAgislation  ti  dt  Jwriaprvdenee,  publi^e  sons  la 
direction  de  M,  L.  Wolowski,  avocat  4  la  cour  royale  de  Paris, 
professeur  de  legislation  industriclle  au  Conservatoire  des  Arts 
et  Metiers.  Cinquieroe  Annee.  Tome  X.  5e  LivraisoD. 
Paria,  30  Septembre,  1839. 

The  eleventh  volume  of  this  excellent  periodical  will  commence 
with  the  present  month,  January,  1640.  We  are  glad  to  perceive, 
that  the  learned  director  has  received  the  appointment  of  professor 
of  industrial  law  in  the  Conservatory  of  Arts  and  Trades,  and 
will  commence  his  course  the  present  month.  This  course  com- 
prehends law  in  its  application  to  industry  ;  and  the  professor  will 
treat  of  a  great  number  of  highly  interesting  subjects,  as,  com- 
mercial partnerships  ;  insurance  ;  patents  for  inventions  ;  property 
in  literature  and  works  of  art ;  regulations  of  manufactures ; 
jurisdiction  of  prudhomntes  ;  expropriation  for  the  benefit  of  the 
public  ;  mines ;  inconvenient  and  unhealthy  trades ;  patents  ;  ex- 
changes and  chambers  of  commerce,  &c  The  ability  manifested 
by  Mr.  Wolowski,  in  conducting  bis  review,  aSbrds  a  sure  guaran^ 
of  success  in  his  new  duties  of  professor.  He  will  continue  not- 
withstanding this  appointment  to  have  charge  of  the  Review  of 
Legislation  and  Jurisprudence.  The  present  number  of  that  work, 
among  other  interesting  articles,  contains  notices  of  Thibaul's  tract 
on  the  historical  and  philosophical  schools  of  law  in  Germany, 
and  of  Mr.  Beaussani's  maritime  code  relating  to  merchant  ves- 
sels, an  article  on  competitlMi  and  monopoly,  by  Mr.  Wolowski, 
and  one  on  the  immediate  establishment  of  a  naUonal  bank  of 
circulation  by  a  simple  ministerial  decree,  by  Mr.  Lavei^e. 
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QUARTERLY   LIST  OF  NEW  PUBLICATIONS. 


FRANCE. 

DiscuBsion  preliminaire  du  projet  de  loi  sur  les  brerela  d*iD- 
vention,  de  perfection nement  el  d'importation  [iVdtmtnary  dia- 
cuasion  of  a  propoaedltato  concerning  patents,  ifc]  ;  par  une  re- 
union d'industriels  inventeurs,  presidee  par  M.  Theodore  Regmmlt. 
Paris,  Regnault. 

Des  leltrcs  de  change  et  des  cfTeU  du  commerce  en  general 
[On  Hlla  of  exchange  and  commercial  paper  in  general]  ;  par  M. 
Louis  Nouguier.     3  vols.     Paris,  Hingray. 

Nouveau  Code  du  proprieiaire  et  du  comoier^ant  [Proprietors' 
and  meTchanis'  new  code]  ;  par  une  sooiete  des  jurisconsultes.  2e 
ed.     Paris,  Cormon  et  Blanc. 

Code  maritime,  ou  tois  de  la  marine  marchande,  [Maritime 
code,  or  laws  relating  to  merchant  vessels]  reunies,  coordonnees 
et  expliquecs  ;  par  M.  Beaussant.     Paris,  Lcgraod. 

Diclionnaire  de  procedure  civile  et  commerciole,  etc,  [Dt'c- 
tionary  of  civil  and  commercial  procedure]  par  M.  M.  Biocke, 
Goujet,  et  plusicurs  magistrals  et  jurisconsultes.  2e  ed.  torn,  ler 
(D.— E.)  Paris,  Videcoq. 

Manuel  des  inventeurs  et  des  brevet^s  [lnventor''»  man»al\ ;  par 
M.  Antoine  Perpigna.     4e  ed.     Paris,  chez  I'auteur. 

De  la  propriele  litteraire  :  Refutation  do  I'expose  des  motifs  du 
projet  de  loi  sur  la  propriete  littetaire  [Refutation  of  the  reaaoni 
for  the  proposed  law  of  literary  property]  ;  par  M,  Adolphe 
Breuiier.     Paris,  Delamotte. 

Expose  des  priocipes  generaux  du  mariage  et  de  la  separation 
de  corps,  suivi  de  la  resolution  des  principales  difiicultes  que  pre- 
sente  cettc  matiere  [An  exposition  of  the  general  principles  of 
marriage,  ^c.,  and  a  soltUion  of  the  principal  difficulties  of  the 
sviijecl] ;    par  M.  Berriat-Saint-Prix.     Paris,  Renouard. 

Trait6  de  la  propriete  mobiliere  suivant  le  code  civii  [  TVeatise 
on  movable  pr<^Tty  according  to  the  cieil  code]  2  v.  ia  8 ;  par  H. 
Th.  Chavot.    Taris,  Possot  et  Poncet 
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Principes  in4to physiques  du  droit  [Melaphj/steal  principles  of 
right} ;  par  Emm.  Kant.  Traduil  de  rallemaQd,  par  M.  /. 
Tissot.     Paris,  Ladrange. 

Traite  du  domaine  de  la  prapr-iet^,  ou  de  la  distinction  dea 
biens,  consideres  principalement  par  rapport  au  domaine  prive 
[Treatise  on  tke  domain  of  property,  or  the  distinction  of  goods 
considertd  principally  in  relation  lo  tke  private  domaik\  ;  par  M. 
Proudhon.     3  vol.     Dijon,  Ligier. 

Du  divorce  considere  au  19e  siccle,  etc.  par  M.  de  Bonald, 
Paris,  Ad.  Leclerc. 

Traiie  des  droits  d'auteurs,  dans  la  litterature,  les  sciences  et 
lea  beaux  arts  {On  the  rights  of  authors  in  literature,  sciences  and 
tke  fine  arts]  ;  par  M.  A.  Ch.  Renmiard.  Paris,  Renouard  et 
com  p. 

Commentaire  de  la  loi  des  successions  [Commentary  on  tke  Itne 
of  successions];  par  feu  Chabot.  Nouvelle  edition  Sk.  Paris, 
Warte. 


,     UNITED  STATES. 

Statutes  of  the  Territory  of  Wisconsin,  passed  by  the  legislative 
assembly  thereof,  at  a  session  commencing  in  November  1638, 
and  at  an  adjourned  session  commencing  in  January,  1S39.  Pub- 
lished by  authority  of  the  legislative  assembly.  Albany,  N.  Y. 
Printed  by  Packard,  Van  Benthuysen  &  Co.  1839. 

The  most  important  parts  of  Blackstone^s  Commentaries  re- 
duced to  questions  and  answers,  by  Asa  Kinne.  Second  edition. 
New  York  :  W.  E.  Dean,  and  Collins,  Keese  &  Co.  Philadel- 
phia ;  Thomas,  Cowperthwaite  &  Co.  1B39. 

The  most  important  parts  of  Kent's  Commentaries  reduced  to 
questions  and  answers,  by  Asa  Kinne.     Same. 

Beports  of  cases  argued  and  determined  in  the  district  court  of 
the  United  States  for  the  district  of  Maine.  1822 — 1839.  fott- 
land  :  Colman  &  Chiaholm,  1839. 

An  argument  in  favor  of  the  constitutionality  of  the  general 
banking  law  of  this  slate,  delivered  before  the  supreme  court,  at 
the  July  Term,  1839.  By  Samuel  A.  Foot,  of  the  city  of  New 
York,  counsellor  at  law.  Geneva  :  Ira  Merrell,  Printer,  Seneca 
Street,  1639. 

Reports  of  Cases  argued  and  determined  in  the  supreme 
judicial  court  of  Massachusetts.  By  Oetaoius  Pickering,  Counsel- 
lor at  Law.  Vol.  XXI.  Boston :  Charles  C.  Little  and  James 
Brown,  1839. 

Precedents  in  Pleading  with  copious  notes  od  Practice,  Pleading, 
and  Evidence.    By  Joseph  ChUty,  Jr.,  Esq.  of  the  Middle  Temple. 
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First  American  from  the  first  London  Edition.  In  two  volumes. 
Springfield  i   Published  by  G.  &  C.  Meriam,  1839. 

A  Treatise  on  the  Law  of  Evidence.  Fourth  American  from 
ihe  seventh  London  edition.  By  S.  March  Phillipn,  Esq.,  Barris- 
ter at  Law.  In  two  volumes.  With  notes  to  ihe  first  volume,  by 
Esek  Cowetif  one  of  ihe  judges  of  the  supreme  court  of  Ihe  state  of 
New  York  ;  assisted  by  Nicholas  Hill,  Jr.,  Counsellor  ai  Law. 
New  York  r  Gould  &  Bunks,  1839. 

Notes  to  Phillipps's  Treatise  on  the  Law  of  Evidence.  By  Estk 
Cowen,  one,  &c  ;  assisted  by  Nicholas  ifi7/,Jr.,  counsellor  at  law. 
Parts  I.  &  II.     New  York  :   Same. 

FThiB  collection  makes  four  large  octavo  volumea.     The  Grat  U  the  firet 

Me«n.  Cowen  &.  Hill;  and  the  fouith  is  the  second  Tolumc  of  Mr.  Phillippi'ii 
work,  with  nolee  bj  '■  a  counsellor  at  law,"  nhose  name  does  not  appear. 
We  do  not  doubt  the  ability  or  learning  of  the  editors  ;  noi  do  we  queation 
the  real  value  of  llieir  annotations ;  but  we  certainly  cannot  commend  the 
maaner  in  which  their  editorial  latkors  have  been  broujpht  belbre  the  pablioj 
the  whole  thing  is  got  up  and  executed  in  quite  ■  slovenly  way.] 

Report  of  the  Presbyterian  Church  Case  :  the  Commonwealth 
of  Pennsylvania,  at  the  suggestion  of  James  Todd  and  others,  vs. 
Ashbel  Green  and  others.  By  Samuel  Miller^  Jr.,  a  member 
of  the  Philadelphia  bar.     Philadelphia :  William  S.  Martin,  1839. 

Military  Laws  of  the  United  States  ;  including  those  relating  to 
the  Marine  Corps,  to  which  is  prefixed  the  constitution  of  the 
United  Slates.  Compiled  by  Col.  Trucman  Cross,  U.  S.  Army. 
Second  edition.  Washington  city  :  Published  by  George  Temple- 
man,  1838. 

Manual  of  Political  Ethics,  designed  chiefly  for  the  use  of 
colleges  and  Students  at  law.  Part  II.  Political  Ethics  proper. 
By  Francis  Liebtr.  Boston  :  Charles  0.  Little  and  James  Brown, 
1839. 

Reports  of  Cases  argued  and  determined  in  the  supreme  court 
of  judicature,  and  in  the  court  for  the  correction  of  errors  of  Ihe 
State  of  New  York.  By  John  h.  Wendtil,  counsellor  at  law. 
Vol.  XIX.     Albany,  Wm.  &  A.  Gould  &  Co.  1839. 

The  American  Conveyancer,  containing  a  large  variety  of  legal 
forms  and  instruments,  adapted  to  popular  wants  and  professional 
use  throughout  the  United  Slates,  together  with  forms  and  direc- 
tions for  applicants  under  the  patent  laws  of  the  United  States  and 
the  Insolvent  Law  of  Massachusetts.  By  George  T.  Curtis. 
Boston  :  Charles  C.  Little  and  James  Brown,  1939. 

A  Law  Dictionary,  adapted  to  the  constilution  and  laws  of  the 
United  States  of  America,  and  of  the  several  States  of  Ihe  Ameri- 
can Union  ;  wilh  references  to  the  civil  and  other  systems  of  for- 
reign  law.  By  John  Bouvier.  In  two  volumes.  Philadelphia : 
T.  &  J.  W.  Johnson,  1839, 
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The  Practice  in  the  Courts  of  Law  and  Equity  in  Virginia. 
By  Conway  Sohinaott.  Vol.  111.  CoDtaining  practice  in  crimbal 
causes ;  in  cases  before  courts  of  probate  ;  and  in  other  cases 
wherein  appeals  arc  dcmandable  of  right,  such  as  mills,  roads,  and 
tha  like.     Richmond  :  Smith  and  Palmer,  1839. 

An  Act  for  the  Belief  of  Insolvent  Debtors  and  for  the.  more 
equal  Distribution  of  the  Effects  *,  passed  by  the  Legialatuie  of 
Massachusetts,  April  23,  1836.  With  an  outline  of  the  system 
thereby  introduced,  and  forms  of  proceeding  imder  the  same.  By- 
L.  S.  Gushing.  Second  Edilion,  revised  andcorrectcd.  Boeton  : 
Charles  C.  Little  and  James  Brown,  1839. 


Bs  T.  if  J.  W.  Johnson,  PhilatUlphia. 

New  Hecopilacion  of  the  Laws  of  Spain  and  the  Indies ;  being 
a  general  collection  of  the  Colonial  Charters,  Royal  Commissions, 
Edicts,  Ordinances,  and  other  papers  illustrative  of  Spanish, 
French,  and  British  Colonial  History,  the  Laws  of  Mexico  and  the 
general  and  colonisation  Laws  of  Goahuila  and  Texas.  To  which 
is  prefixed  the  translation  of  Jutl^e  Johnson,  of  Trinidad,  of  the 
Institutes  of  Aso  and  Manuel,  and  to  the  original  institutes  have  been 
added  the  commentaries  and  notes  of  the  learned  doctor  of  laws, 
Don  Joaquin  Maria  Palacios,  professor  of  the  university  of  Hucsca. 
The  whole  compiled  and  arranged  by  Joseph  M.  WhUe,  Esq.,  of 
the  New  Orleans  Bar. 

By  C.  C.  Little  and  James  Broten,  Boston. 

A  Treatise  on  the  Law  of  Insurance.    By  W.  Phillips.     2d  ed. 

A  Treatise  on  the  Rights  and  Duties  of  Merchant  Seaman,  ac- 
cording to  the  British,  the  American,  and  the  Foreign  Law;  with 
a  supplementary  chapter  on  the  Interest  and  Distribution  of  Prize, 
&c.     By  George  T.  Curtis. 

[We  hsve  Iieen  allowed  to  pcruae  a  portioD  of  tht  manUBCript  of  this  nnck. 
It  promispB  to  be  s  nark  of  lalac  and  lurfulncBs  to  prncticnl  narigatim  aa 
well  as  proreraional  men,  since  it  containB  rules  and  directions,  by  ntilch 
mutcn  of  vessels  maj  act  in  the  varions  emergencies  whicti  occur,  especial  It 
in  foreign  porta,  snd  tJius  l>e  enabled  to  avoid  uie  serious  miflakca  into  vhich 
they  sometimes  fall  from  ignorance  ofUieir  own  duties,  and  the  rights  of  their 
•eamen.] 

Digest  of  the  Massachusetts  and  Pickering's  Reports.  By  J.  C. 
Ftrkins  and  /.  H.  Ward. 

By  HiHiard,  Gray  ^  Co.,  Boston. 

A  Digest  of  the  Decisions  of  the  American  Courts  of  Law  and 
Admiralty.    By  Theron  Metcalf&ad  J.  C.  Perkins. 
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Alvord,  James  C,  Bio^aphical  skelch  of,  373-361. 

American  Rcporti  and  Reportera,  108-142;  401-404. 

Authors,  Theory  of  the  rights  of,  39-D3. 

Codllication  and  Reform  of  the  law,  382-303. 

ColIisioD,  Case  of,  4G4. 

Consideration,  executed,  1-16 ;  arising  from  third  persons,  16-^ ;  which  the 
party  cannot  perform,  20-23 ;  void  in  part,  32 ;  tiolawful,  33-25 ;  failure  of, 
2S,2e. 

Contingent  Remainden,  283. 

Contracts,  Lav  <if,-l-26 ;  249-277;  void  for  immorality,  3S0 ;  to  do  punish- 
able aola,  254 ;  contrary  to  sound  policy,  359;  in  the  course  of  unlanfut 
trade,  2Gil;  to  obatmct  the  course  of  justice,  370. 

Cook,  Elisha,  Biograpbical  Sketch  of,  143-145. 

Criminal  Law,  Fourth  Report  of  the  Huglish  Commissi  oners  on,  238. 

Criminal  Laws,  Eiitent  of,  381-396. 

Critical  Notices  :—Ad«nis's  Jubilee  of  the  Constitution,  319;  Bhuic,  Tiail6 
de  la  Contrefai^on  &e.,3H;  BooWer's  American  Law  Dictionary,  4TS; 
Chitty's  Precedent!  of  Pleading, 484  ;  Cnrtis'sConvejoneer,  466;  Dean's 
Manual  of  Law,  3SC ;  Dupin'a  Trial  of  Jesus,  338 ;  Foot's  Ar^ment  on 
the  General  Banking  Law,  460  ;  Gastambide,  Trails  des  Contrefa^ons,  JLe., 
SS5 ;  Johnson's  Abridgment  of  Kent's  Commentaries,  S3T ;  Jurist  or  Law 
and  Equity  Reporter,  333 ;  Kirme's  Blackstonc'a  Commentaries,  483 ;  Kinne'a 
Kent's  Commcniarics, 433;  Livingston's Pcnsl Codes, 3£>5 ;  MaoJiolVa  Con- 
stitutional Opinions,  146  ;  Miltitz's  Manuel  des  Consuls,  314 ;  Mittermaiei', 
on  Common  Civil  Procedure,  234 ;  Mittennaier  on  the  Elicuse  of  Insanity, 
311-329;  Moody's  Crown  Cases,  230;  Penal  Code  of  Mississippi,  485; 
Penal  Code  of  Rhode  Island,  484 ;  Public  Lawa  of  Connecticut,  231 ;  Re- 
nouaid,  Trait6  des  Dreilsd'Auteuia,  &o.,S2S;  Revue  de  Legialatian  et  de 
Jurisprudence,  490 ;  Rice's  South  Carolina  Reports,  488;  Robinson's  Prac- 
tice, 4B6;  Russell  and  Ryan's  Crown  Cases,  SSO ;  Schnsder,  de  Legibos, 
&c.,  331 ;  Statutes  of  Wisconsin,  481  ;  Story's  Cormnent&ries  on  Agenoy, 
477 ;  Ware's  Admiralty  Decisions,  483. 
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Cruelty  to  Seamen,  9-3-107. 

De  Cock,  The,  cow  of,  464. 

English  Equity  in  Ameiica,  232. 

Executory  Devi*ea,  28fi. 

EitnditioD,  330-359. 

Holt,  Chief  Juatkse,  anecdote  of,  241. 

Innait;,  Influence  of  on  Crimin&l  Reaponaiblli^,  311-329. 

LegiaUtion  :— of  Alabama,  IDS;  Connecticut,  31 1 ;  IUinoi9,209;  Eentnckj, 

300;   Louiaiana,  201;  Maryland,  203;   HlHiaaippi,  467;  Miaaonri,  466; 

New   Hampshire,  46C;  New  Jeraey,  207;  New  York,  204;  Ohio,  470; 

Rbode  Island,  202;  Uniled  Stales,  213;  Vermont,  465. 
Nichols  &,  Couch,  Remarks  on  the  cbm  of,  92-107. 
Fartnenhip,  Notice  of  IHssolution  of,  303-310. 
Pechot,  case  of,  27-39. 

Pennsylvania,  Commonwealth  of,  e.  Collins,  case  of,  183-197. 
Panishment,  Theoiies  concerning,  369-373. 
Walley,  John,  Biographical  Sketch  of,  277-S82. 


TO  OUR  HEADERS. 


Wc  have  been  obliged,  for  want  of  room,  to  omit  oui  usual  bead  of  Iktii/- 
LioEHct  Ann  MiicELLiNT,  in  the  present  number;  and, consequently,  among 
other  things,  to  de&i  the  publicaUon  of  an  extrscl  from  Hr.  Curtia'a  forth- 
eoming  work  on  nMicbaot  seamen,  with  which  we  have  been  faTored  by  the 
author. 

Our  neit  number  will  contain  articles  on  the  law  of  contracts  (continued), — 
on  the  rights  of  the  slave-holding  states  end  of  the  owners  of  slave  property 
under  the  conBtitution  of  the  Uniled  States  (which  we  regret  wae  not  received 
in  season  for  the  present  number), — on  the  effect  of  dninkenneaa  aa  a  ground 
of  relief  from  criminal  responsibility  (tnuislated  from  the  German), — on  inter- 
national piiTste  law  (continued), — on  digests  of  American  reports,  and  m 
American  taw  periodicals, — to  which  wc  hope  to  be  able  to  odd,  an  article  on 
the  law  of  evidence,  in  continuation  of  the  series  under  that  title,  and  a  IV- 
Tiew  of  the  second  part  of  Lieber's  Political  Ethics. 
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